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STATEMENT OF ISSUE ON APPEAL

D1d the tnal Judge err in allowmg the tnal to proceed when only thirty of the two hundred
jurors who were 'suvmmoned actually appeared for jury selection?



o STATEMENT OF THE CASF

In May of 2014 the erhamsburg County Grand Jury 1nd1cted Appellant Boston for
- armed robbery and possess1on of a weapon dunng the commrssron of a violent crime,

md1ctrnent #2014-GS-45-0120. On Aprrl 1, 2015, Appellant proceeded to jury trlal before
the Honorable Cl1ﬁon B. Newman Thej jury found Appellant gurlty of armed robbery and
‘ not guilty of possessmn of a weapon durmg the commission- of a v1olent crime. Judge
. Newman sentenced Appellant to eleven (1 l) years. | A tlmely not1ce of. 1ntent to appeal was

served on Apl‘ll 6 2015 This appeal follows



ARGUMENT ,
. The trial Judge erred in allowmg the trial to proceed when only thirty of the two
hundred Jjurors summoned appeared for jury selection.

The Jury found Appellant guilty of robbing Luciano Garcia of his cell phone and
wallet. Latoya 'Hickson was also charged with the armed robhery of Garcia. Hickson pled
'. guilty to strong armed robbery and testiﬁed‘_ against Appellant at his trial. (R. p. 145, lines
17-19). At the: time of trial Hickson had not yet been sentenced. (R. p: 145, lines 20-23).
l—IIckson testiﬁed th'at o‘ri the day of the robbery she, her niece and Appellant’s girlfﬁend
Zalandria, her’A cousin _Sharhonda Burgess-and Appellant drove to.a Mexican food store
operated by'Garcia’s family. (R.p. 125, lines 21 — p; 126, lines 1-20). Plickson was looking
for Jerry Tovar, the father of one of her seuen children. (R. p..,112.2, line 20 — p. 123, lines 1-
9; p. 126, lines l21 f23l. According to Hickson, Tovar owed her money for tire rims that
were .o:n his truck (R. p; 127, lines l-2)'.' .ATov_ar and Garcia vi}orked together. (R p. 99, lines
o 3—5). ‘On the day of. t_h'e’, robbery Tovar asked Garcia to pick up his truck from Superior
Trans.mission‘.' R p- lOO, lines 5-11). Garcia picked up the truck arid parked it at the store.
" (R.p.40,lines 3-19).

~ Hickson testiﬁed that when she got to the store_ and learned that Tovar was not there,
she asked Garcia for the‘keys to Tovar’s truck. (R. p. 127, lines 412-.l6). When Garcia
refused to give Hickson the keys; Hickson slashed the tires 'on Tovar’s truck. (R. p. 129,
lines 3'-2'0).:” ,' Later that evening HickSon,‘ Burvgess and Appellant drove to Garciais home.
’ (R.. p- 133, line's:‘3-9).- AcCording'to Hickson she drove to Garcia’s home to apolo'gize. R.
p. l33,lines 10_-l'1).. Hickson testiﬁed that Garcia Walked up to_'her car and she apologized.

(R. p. 135, lines 1-6). Then, according to Hickson, Appellant got out of the car and robbed



Garcia at gun point, taking his wallet and cellphone. ‘(R. p. 135, line 7 - p 136, lines 1-22;

~p. 108, lin‘es"3—‘4). ~Garcia was _unable to identify the person who robbed him. (R. p. 110,

| lines 18-20). "_Ihe'State’s case agalnst Appellant- was based primarily on the testimony of
co-defendant Hickson and her cousin Burgess.

Pnor to tr1al Appellant obJected to the trial proceedmg based on the fact that the jury
pool from wh1ch Appellant struck l‘llS Jury was comprormsed of only twenty mne people.
(R. pp. 19 -23). The judge noted there _was no challenge pursuant to Batson and denied the
motion to continue the case to a term when there would be a lafger jury pool. (R, p. 23,
lines 23 -24). The judge erred.

Appellant argued:

‘There were two hundred jurors surnmoned with only 29 appeaﬁng back for

jury selection today. It’s our contention that that’s not a fair representation

or cross section of the county itself, and therefore, it’s unfair for Mr. Boston

to have to select a jury from only 29 1nd1v1duals appearing out of 200 that

were summoned to appear here today.

[R. p. 20, lines 5-12). Coun_sel noted that Appellant was from Lake City and only one juror
from lake City answered the summons for jury duty. (R. p. 22, lines 1-1 5)
In State v. Stanko, 402 S.C. 252, 279, 741 S.E.2d 708, 722, reh"g' 'denied (Apr. 3,
2013), cert. denied (Oct. 7,2013), cert. denied, 134 S. Ct. 247, 187 L. Ed. 2d 183
U .S.'S‘.C. 2013), the South Carolina Supreme Court wrote:
The Sixth Amendment requires that a person charged with a crime be able
to draw from a fair cross-section of the community. Taylor v. Louisiana,
419 U.S. 522, 530, 95 S.Ct. 692, 42 L.Ed.2d 690 (1975). To establish a
prima facie violation of the fair cross-section requirement, a defendant

- must show that (1) the group alleged to be excluded is a distinctive group
in the commumty, (2) the representatlon of this group in the venire from

| Batson v. Kentuclg, 476 U. S 79, 106 S.Ct. 1712 90 L.Ed. 2d 69 (1986)




which the juries are selected is not fair and reasonable in relation to the
- number of such persons in the community; and - (3) this
o underrepresentation is due to systematic exclusion of the group in the jury
- selection process. Duren v. Missouri, 439 U:S. 357, 364, 99 S.Ct. 664, 58
L.Ed.2d 579 (1979). A “distinctive” group has been defined as one that:
(1) shows'a quality or attribute that defines or limits membership in the .
group; (2) possesses a cohesiveness of ideas, attitudes, or experiences- that
- distinguishes the purported group from the rest of society; and (3) shares a
. community of i interest that may not be' represented in other segments of the
populatlon State v. Price 301 N. C 437 272 S. E 2d 103 109 (1980).

' The jury pool ’con'SiStin'gv_of only tWenty nine people did not represent a fair cross

~ section of the Williamsburg County. comniunity. Only one individual from Lake City‘

appeared for jury Service . Residents from Lake City are a distinct group in Williarnsburg

County Their residence in Lake City deﬁnes their membershrp in the group. Lake City

' resrdents possess a cohesrveness of 1dea att1tudes and experiences that drstinguished them

form the rest’ of Wllhamsburg County Their shared community of interest may not be
represented by other re51dents of Wilhamsburg County.

Additionally,: if the State had exercised all of five of their peremptory strikes and

Appellant had eXercised all ten of his peremptory strikes, with the seating of twelve jurors,

N only two Jurors remained to serve as alternate Jurors and neither side would have been able

to exercrse a peremptory strike n regard to the alternate jurors. In State v. J ackson, 32

$.C. 27, 10 S.E. 769, 769-70 (1890) the South Carolina Supreme Court wrote:

~ We see no error in the refusal of either of the motions made in reference to
the formation of the jury. There is no statute or rule of practice, so far as
‘we know, which requires that 36 or any specific number of jurors shall be
in attendance on the court at the time a jury for the trial of a capital case is
o 'organized 'If a sufficient number are present to enable the accused to
~ enjoy all the rights guarantied to him by the law, he cannot complain
- that there has been any error of law in organizing the jury for the trial of
* his case. He is entitled to be tried by a jury composed of 12 men, and also
_ to the number of peremptory challenges prescribed by statute; and if these
rights are accorded to him, as they undoubtedly were in this case, we do



hot see’ what ground ‘of complamt so far at least as numbers are
concerned, he can have.’

In m it appears there were tlurty one jurors in the pool, allowmg ﬁye strikes by
the State, ten stnkes by the defense and one strike each for a smgle alternate j Juror In the -
present case" there were not . enough Jurors to allow Appellant to exercise all of his
peremptory strikes as prov1ded by law. The Judge erred in refusing to continue the case to a
term where there an adequate number of j Jurors present in the jury pool to allow Appellant to |

exercrsehrs statutory right to peremptory strikes.



* CONCLUSION

Based on the above argument, the conviction and sentence should be reversed and
the case remanded fér anew-trial.

- Respecifully submiﬁed,,’ ‘

ﬂ/m@‘/&w

Kathrine H. Hudgins -
Appellate Defender -

: ATTORNEY FOR APPELLAN T

~ This 14th day of Deéember, 2015.
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. PETITION To;B_E RELIEVED AS COUNSEL

. Counse] t'or Jason Thomas Boston states |
1. She is Appellate Defender for the South Carolma Ofﬁce of Appellate _
* Defense, and was appomted to represent appellant
'2. She has reviewed the record of appellant’s tr1al before Judge Cl1ﬁon
Newman, whlch was held on} Aprll 2,2015, and, in her opmron,'the appeal is w1thout legal rner1t

sufficient to warrant a new trial. -

3. She has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396
. (1967)5"briefed_ an arguable legal issue which arose during the course of the trial.
WHEREFORE, Cshe asks' the Court ,to relieve her as counsel for Jason Thomas

‘ Boston. ‘_
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This 14th day of December, 2015.

Respectfully submitted,

qwfz%%m,,

Kathrine H. Hudgins
Appellate Defender :
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2 Trial Transcript.
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The under51gned certlﬁes that to the best of my ability th1s Anders Brlef of

- Appellant complies with Rule 211(b), SCACR, and the April 15, 2014 order from the

- South Carolina Supreme Court entitled “Revised Order Concerning Personal Identifying
Information and Other»Sensmve Information in Appellate Court Filings.”

December 14%. 2015
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