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STATE OF SOUTH CAROLINA YT IN THE COURT OF
S g B CoNt G ¥ppeals
COUNTY OF CHARLESTON Y23 AM 9343k NINTH JUDICIAL CIRCUIT
' JULIE ';')“PI‘“I'"T"'
Personal Care, Inc., ‘ _”CL[EF}JK-J; B C3DL3\RUT&V‘I Action No. 2013-CP-10-1396
gl
Plaintiff, )
)
v.
) MODIFIED ORDER ON PLAINTIFF’S
Jerry N. Theos; Uricchio, Howe, Krell, ) MOTION TO ALTER
Johnson, Toporek, Theos and Keith, PA; ) OR AMEND JUDGMENT
Cheryl D. Shoun; and Taylor Shoun, Bowley )
and Byrd LLC, . . )
BEERN )
Defendant's. - )
\ )

This matter is before this Court on Plaintiff Personal Care, Inc.’s (hereinafter “Personal
Care”) Motion to Alter or Amend Judgment, filed on March 16, 2015 (“Motion to Amend”). The
Motion seeks to amend this Court’s Order Denying Plaintiff’s Moti;)n ;o Restore, filed on Mafch
3, 2015. Defendants Jerry N. Theos and Uricchio, Howe, Krgll, Jacobson, Toporek, Theoé &
W\Keith,-‘ PA (hereinafter collectively referred to as “Theos™); Cheryl D. Shoun (hereinafter
“Shoun™); and Taylor, Bowley and Byrd (hereinafter “TBB”)' oppose Plaintiff’s Motion. After
review of the entire Record, i;lcluding, but not limited to, the motions, the memoranda and
affidavits submitted by the barties,. the original Orders filed by this Court, and the relevant case
law, this Court hereby modifies its March 3, 2015 Order and makes the following findings of fact
and conclusions of law.
| Procedural Background
This case arises from events that occurred in 2009 and early 2010. Beginning in 2009,

Theos and Taylor, Shoun, Bowley, and Byrd, LLC, were retained by Personal Care to pursue a

! After Defendant Cheryl Shoun left the law firm of Taylor, Shoun, Bowley, and Byrd LLC, in April 2010, the firm
became Taylor, Bowley and Byrd, LLC.
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potential claim against one of its competitors. Two former employees of Personal Care went to

-work for the competitor and allegedly disclosed and otherwise utilized protected client

information, gained while in Personal Care’s employ, to the advantage of the competitor. On or
about September 14, 2009, at the direction of Personal Care, Theos sent a letter to the competitor
(Exhibit A), with a copy allegedly sent to a third-party dialysis clinic, addreséing the
competitor’s alleged wrongful use of the protected information. On December 10, 2009, Theos
and Shoun filed the underlying lawsuit on behalf of Personal Care against the competitor. On
March 9, 2010, the defendant in the underlying suit filed a counterclaim for defamation against
Personal Care based solely on the September 2009 letter (Exhibit B).

On March 8, 2013, Personal Care filed the instant action against.Theos, Shoun, and TBB?
(Exhibit C).* In its Verified Complaint, Personal Care asserted that its failure to attach the
required S.C. Code Ann. § 15-36-100(B) Expert Affidavit for a legal malpractice claim was
excused “because this Complaint is being filed when there is a good faith basis to believe the
expiration of the statute of limitations is imminent.”

Personal Care filed a Verified Amended Complaint on April 19, 2013 (Exhibit D). In its
Verified Amended Complaint, Personal Care alleges causes of action for breach of fiduciary
duties and legal professional negligence against Theos and Shoun and for breach of contract
against the Defendant law firms. All claims purportedly arose from the allegedly defamatory
letter drafted by Theos and dated September 14, 2009. Personal Care alleges that Shoun and
Theos were negligent and breached their fiduciary duties to it by sending the allegedly

defamatory letter and by failing to inform Personal Care of the counterclaim for over two years

? Shoun continued to represent Personal Care after her departure from TBB in April, 2010. TBB had no contact with
Personal Care after Shoun’s departure from the firm.

3 On March 7, 2013, the day before, Personal Care’s counsel expressed his concerns that the statute of limitations
may bar his client’s litigation if it were commenced after March 8, 2013: “We also discussed my concerns about an
argument that the statute of limitations might expire on Friday, March 8.”

2



’

after it had been filed. As to the Defendant law ﬁrms, Personal Care alleges that they breached
their contract with Personal Care when they sent out the allegedly defamatory letter.

After filing the Verified Amended Complaint, Personal Care took no action via formal
discovery (writt-eﬁ discovery or depositions) to prosecute its claims before the matter was
administratively dismissed by an order dated August 28, 2013. Personal Care’s counsel requested
a Consent Order Striking the Case from the Docket pursuant to Rule 40(j), SCRCP. All of the
Defendants agreed to the Consent Order, which Judge Dennis executed on August 27, 2013
(Exhibit E). Pursuant to its express terms, the Consent Order (hereinafter the “2013 Judge
Dennis Order”) set forth the following:

IT FURTHER APPEARING that each party agrees that if the claim-is restored

within one year from the date of this Order, the statute of limitations shall be

tolled as to all consenting parties during the time the case is stricken, and any

unexpired portion of the statute of limitations as of the date of this Order shall
remain and begin to run on the date the claim is restored. (Emphasis added).

The 2013 Judge Dennis Order was filed on August 28, 2013, and thereafter the status of the case
was shown as “Dismissed.”

Approximately one year later, on August 22, 2014, Personal Care’s counsel contacted
Theos’s counsel to request his consent to a proposed Consent Order Restoring Case to Docket
(Rule 40(j), SCRCP), (hereinafter “2014 Proposed Consent Order”) (Exhibit F), which
purported to reinstate the case pursuant to the 2013 Judge Dennis Order. On August 26, 2014,
Theos did not have an overt reason not to consent to the 2014 Proposed Consent Order. Defense
counsel for Theos signed the 2014 Proposed Consent Order and forwarded it to Personal Care’s
counsel on August 26, 2014. The other co-Defendants, Shoun and TBB, however, did not
consent to the 2014 Proposed Consent Order. In fact, TBB did not receive a copy of the 2014

Proposed Consent Order until September 17, 2014. '



Despite the fact that Personal Care’s counsei did not have the consent of all the parties to
submit the 2014 Proposed Consent Order to the Court, on or about August 27, 2014, Personal
Care’s counsel mailed the partial consent to the 2014 Proposed Consent Order to the clerk of
court, requesting that the clerk present it to Judge Dennis for his consideration. The clerk
returned the mailing unfiled because Personal Care did not include a proper cover sheet and
filing fee. Personal Care submitted the 2014 Proposed Consent Order on September 4, 2014,
along with the requisite fee and cover sheet. On September 15, 2014, Judge Dennis and his law
clerk received the 2014 Proposed Consent Order. Upon review, Judge Dennis’s clerk noied that
the 2014 Proposed Conseﬁi Order did not have the consent of all of the parties. The clerk
contacted Personal Care’s counsel to inquire about the missing consents. During the email
exchange between Judge Dennis’s clerk and Personal Care’s counsel, Personal Care’s counsel
asserted that Shoun’s failure to object to his 2014AProposed Consent Order was tantamount to
consent and that counsel for all of the other defendants had consented. On September 17, 2014,
TBB contacted Judge Dennis’s clerk to inform her that Personal Care had never given TBB
notice of its intent to restore ﬁor asked TBB to consent to restoration. Shortly thereafter, Pérsonal
Care’s counsel withdrew the 2014 Proposed Consent Order via his communication with the
Court on September 17, 2014 (Exhibit G), wherein Personal Care’s counsel stated:

Please extend my apologies to Judge Dennis for the circumstances, but Personal

Care is withdrawing the proposed Consent Order to restore the case to the

active trial roster as not all parties have consented to the restoration. . . . It is also

my understanding from the telephone call with Ms. Byrd that Taylor, Bowley &

Byrd, LLC has not consented to Personal Care’s proposed consent Motion to
restore the case to the active trial roster. As such, a formal motion to restore will
be filed. ... Again, under the circumstances the proposed Consent Order is being
withdrawn, and we will proceed with a formal motion to restore. (Bold in the
original; underline added).




After withdrawal of the 2014 Proposed Consent Order, on September 22, 2014, over three
weeks after the one-year deadline pursuant to the 2013 Judge Dennis Order and SCRCP Rule
40(j), Personal Care’s counsel subsequently filed a fqnnal Motion to Restore the case to the
active roster. Defendants opposed Personal Care’s Motion to Restore. In support of its Motion to
Restore, in addition to other arguments, Personal Care argued that the Proposed Order Restoring
the Case to the Docket, arguably filed one day before the one-year anniversary of the Consent
Order Striking tJh?e Case from the Active Roster, should be treated as a Motion to Restore and
should be granted based on that timeline. Defendants disagreed, arguing that, in addition to other
arguxﬁents, the Proposed Order was not signed by all parties and therefore was invalid and,
further, that the proposed Order had been voluntarily withdrawn and was void. Defendants also
argued that t’he formal Motion to Restore, filed on Sc/aptember 22, 2014, should be denied because
the statute of limitations had run on this action.

’I/‘his Court heard oral arguments on the Motion to Restore on November i9, 2014, and
took the matter under advisement. After reviewing the Motion to Restore and the meimoranda in
support of and in opposition to the motion, and considering the arguments of counsel, the Court .
issued its Order on March 3, 2015, denying Personal Care’s Motion to Restore. In the Order, the
- Court agreed with Defendants and held that the Proposed Order was invalid because it lacked a
signatﬁre and that the Proposed Order was not a Motion to Restore. The Court also held that the
formal Motion to Restore must be denied because the statute of limitations on this action had run.

On March 16, 2015, Personal Care filed the instant Motion to Amend, arguing thzllt Rule
40() does not provide for or éllow-Defendants to assert affirmative defenses nor does it allow the
Court the authority to evaluate ‘the. merits of a statute of limitations defense. Defendants filed

memoranda in opposition to the Motion to Amend. As a result of Personal Care’s Motion to



Amend, the Court requested additional briefing addressing whether Rule 40(j) requires the Court
to perfunctorily restore a case to the active roster without considering the statute of limitations
~ issue.

Following receipt of the parties’ additional briefing, the Court issued an Order dated June

19, 2015 (the “June Order”), modifying its prior March 3, 2015 order. In the June Order, the

Court held that, pursuant to Maxwell v. Genez, 356 S.C. 617, 591 S.E.2d 26 (2003), a party may
challenge a motion to restore on grounds of the expiration of the statute of limitations. See
Maxwell, 356 S.C. at 622 n.2 (réjecting plaintiff’s argument that since defendanfs agreed to the
Rule ‘40(i). dismissal after the statute of limitations had expi;ed, they waived their right to oppose
the motion to restore on grounds olf the expiration of the statute of limitatiohs). The Court further
found that the issue of whether a plaintiff is entitled to the tolling of the statute of limitations is
one that must be addressed at the hearing for a motion to restore. The Court reasoned that, if a
court cannot address the statute-of-limitations issue at the hearing, then there would be no reason
to hold a hearing in the first place, because the court would be required to automatically grant all
motions to restore and address issues such as the statute of limitations at later motion hearings.
The Court concluded that such outcome would be qonsgnsical from a judicial economy
standpoint.

However, because the Court found that it did not afford Personal Care an o;;portunity to
address the statute of limitations issue at the motion hearing on November 19, 2014, the Court
announced that it would hold this matter in abeyance to allow all parties to present live testimony
and affidavits as to t.he statute of limitations issue, thereby providing the parties an additional

opportunity to provide additional evidence that 'any party wished to present to the Court prior to
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its issuing a decision. The parties were given fourteen days from the date of the Order to notify
the Court as to whether they wished to supplement the Record with affidavits or live testimony.

Defendants thereafter informed the Court that they did not wish to supplement the Record
further with either affidavits or live testimony, although they did reserve the right to cross-
examine witnesses called by Personal Care or to submit response affidavits. On July 9, 2015,
Personal Care filed Plaintiff’s Memorandum as Directed by Court’s Order on Plaintiff’s Motion
to Alter or Amend Judgment, in which it informed the Court that it intended to submit additional
affidavit testimony. The Court gave the parties a deadline of September 4, 2015, by which to
submit affidavits. On September 2, 2015, Personal Care mailed a letter to the Clerk of Court with
a copy of an Affidavit of Bernard Cignavitch for filing. However, the affidavit was not filed at
that time. Personal Care resubmitted the affidavit to the Clerk df Court for filing on January 7,
2016, at which time the affidavit was properly filed and made part of the Record.

On April 15, 2016, this Court held a telephonic status conference with counsel for all of
the parties. Upon hearing from the parties that the Record was complete, the Court informed the
parties that it would review the entire Record and issue a final order on Personal Care’s Motion
to Amend.

Findings of Fact and Conclusions of Law

Pursuant to the procedural background set forth above, which the Court finds to be

~accurate and hereby incorporates as the procedural facts of the case, this case was dismissed by

the 2013 Judge Dennis Order. In South Carolina, unless a party seeks rehearing or appeals a
court decision, the party is bound by the previous order as the law of the case. See Charleston

Lumber Co., Inc. v. Miller Housing Corp., 338 S.C. 171, 525 S.E.2d 869 (2000) (finding that an

unappealed ruling, right or wrong, is the law of the case and requires affirmance). Stated



differently, a prior order of the Court issued by a Circuit Court Judge may not be reversed or

modified by another Circﬁit Court Judge. See Maxwell v. Genez, 350 S.C. 563, 567 S.E.2d 496

(Ct. App. 2002) (quoting Judge Dennis and stating that “it is the long-standing rule in this State
that a Circuit Judge cannot modify or reverse an Order of another Circuit Judge.”), reversed on

other grounds by 356 S.C. 617, 591 S.E.2d 26 (2004). Because no party challenged the 2013

Judge Dennis Order, either by requesting a .hearing or appealing the decision, the 2013 Judge
Dennis Order is the law of the case. |

Under the express terms of the 2013 Judge Dennis Order, the statute of limitations was
not tolled after the case was dismissed in 2013. That Order required the case to be restored
within one year of the date of the Order (i.e., by August 28, 2014) in order for the statute of
limitations to be tolled during the period of dismissal. However, it is undisputed that Personal
Care failed to restore the case within the one-year deadline. Thus, the statute of limitations was
not tolled following the entry of the 2013 Judge Dennis Order.

Similarly, the statute of limitations was not tolled under Rule 40(j). Unlike the 2013
Judge Dennis Order, which required the case to be restored within one year in order for the
statute of limitations to be tolled, Rule 40(j) provides that the statute will be tolled “if the claim
is restored upon motion made within 1 year of the date stricken.” Although a party can move to

restore a case to the docket more than one year after the claim was stricken without running afoul

* SCRCP Rule 40(j) sets forth the following:

(j) Case Stricken From Docket by Agreement

A party may strike its complaint, counterclaim, cross-claim or third party claim from any docket
one time as a matter of right, provided that all parties adverse to that claim, counterclaim, cross-
claim or third party claim agree in writing that it may be stricken, and all further agree that if the
claim is restored upon motion made within 1 year of the date stricken, the statute of limitations
shall be tolled as to all consenting parties during the time the case is stricken, and any unexpired
portion of the statutc of limitations on the date the casc was stricken shall remain and begin to run
on the date that the claim is restored. A parly moving to restore a case stricken from the docket
shall provide all parties notice of the motion to restore at least 10 days before it is heard.
(Emphasis added).



of Rule 40(j), the party “cannot take advantage of the one year tolling period provided by the

rule.” Maxwell v. Genez, 356 S.C. at 620-621. It is undisputed that the Motion to Restore

currently pending in this Court was not filed until September 22, 2014, long after the expiration
of the one-year period. Therefore, the statute of limitations cannot be tolled by Rule 40()).

At oral argument, Personal Care conceded as much to the Court when it acknowledged
that it did not restore or move to restore its case within the timeframe set forth in either the 2013
Judge Dennis Order or SCRCP Rule 40(j). Personal Care further conceded that it should not
receive the benefit of the tolling provision of SCRCP Rule 40(j). Instead, Personal Care argued
that there is still time left on the statute of limitations because the statute did not begin to run
until the summer of 2012. However, Personal Care subsequenﬁy reversed course, asserting in its
Memorandum submitted to the Court after the hearing that the withdrawn 2014 Proposed
Consent Order is equivalent to and should be treated as a Motibn to Restore. There is no merit to
either argument.

The Court finds that the 2014 Proposed Consent Order is a nullity. It is undisputed that
not all of the parties consented to the proposed order. Moreover, Personal Care did not comply
with SCRCP Rule 5 and Rule 7, which govern the filing and service of motions. Finally, and
most importantly, Personal Care withdrew the 2014 Proposed Consent Order, rendering it a
nullity. Thus, even if the 2014 Proposed Consent Order could have been construed as a Motion
to Restore, it no longer is before this Court. Therefore, if this case is restored, it will not be
restored “upon motion made within one year of the date étricken.” SCRCP Rule 40(j). The Court
concludes that Personal Care did not file the instant Motion to Restore within one year after the

case was stricken from the docket.



Accordingly, in regard to Personal Care’s 2014 Proposed Consent Order submitted to the
Court, the Court finds that (1) all partiés had not consented to the Order and the Order was
defective on its face; (2) the case had not been “restored” by August 28, 2014, as the 2013 Judge
Dennis Order striking it required; and (3) Personal Care withdrew the 2014 Proposed Consent
Order, so it is not properly before the Court and is a nullity. The Court further finds that Personal
Care filed its Motion to Restore approximately three weeks after August 28, 2014. Accordingly,
under the terms of either the 2013 Judge Dennis Order or Rule 40(j), the statute of limitations
was not tolled following the dismissal of the case.

Personal Care argues that it is of no consequence that the statute of limitations was not
tolled because, according to Personal Care, the statute of limitations did not start running until
July 201 2.5 At the hearing, although Personal Care’s counsel conceded that Personal Care knev-v
both about the Counterclaim and that therec were alleged issues with the defense of the case,
Personal Care’s counsel asserted that the statute of limitations did not begin to run until Personal
Care experienced, in the summer of 2012, the “first financial consequence” caused by
Defendants’ alleged errors. The Court finds Personal Care’s argument wholly unpersuasive and
concludes that the statute of limitations has expired.

“South Carolina’s statute of limitations requires very little to start the clock.” Maher v.
Tietex Corp., 331 S.C. 371, 380, 500 S.E.2d 204, 208 (Ct. App. 1998) (intcrnal quotation marks
omitted). South Carolina follows the discovery rule, which means that the statute of limitations
begins to run from the date the injured party either knows or should have known, by the exercise

of reasonable diligence, that a cause of action arises from the wrongful conduct. Stokes-Craven

> All of the claims in this action arc governed by a three-ycar statute of limitations. S.C. Code Ann. § 15-3-530(1)
(governing contract claims); Stokes-Craven Holding Corp. v. Robinson, No. 2013-001452, 2015 WL 5247124, at *4
(S.C. Sept. 9, 2015) (applying three-year statute of limitations in legal malpractice action); Mazloom v. Mazloom,
382 S.C. 307, 323, 675 S.E.2d 746, 755 (Ct. App. 2009), aff d, 392 S.C. 403, 709 S.E.2d 661 (2011) (citing three-
year statute of limitations in breach of fiduciary duty action).
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Holding Corp. v. Robinson, No. 2013-001452, 2015 WL 5247124, at *4 (S.C. Sept. 9, 2015); sié
S.C. Code Ann. § 15-3-535. “Under the dis<;.overy rule, the limitations period commences when
the facts and circumstances of an injury would put a person of common knowledge and
experience on notice that some claim against another party might exist.” Id. (emphasis added).
Moreover, in a legal malpractice action, “[i]f it appears that the client knew of the harm before
the case is finally determined on appeal, the statute of limitations begins to run from the time the
underlying injury occurs or upon the client’s awéreness of the alleged negligence.” Id. at *10
(explaining that ‘fthis rule advances the purpose of the statute of limitations, which is to punish
plaintiffs who sleep on their rights, protect defendants from stale claims, and lend order to the
judicial system™). |

The date on which discovery of the cause of action should have been! made is an

objectivé question. Joubert v. S.C. Dep’t of Soc. Servs., 341 S.C. 176, 191, 534 S.E2d 1, 9 (Ct.

App. 2000). In Young v. South Carolina Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153, 700 S.E.2d 273 (Ct. App. 2010).

“Therefore, the statutory period of limitations begins to run when a person could or should have
known, through the exercise of reasonable diligence, that a cause of action might exist in his or
her favor, rather than when a person obtains actual knowledge of either the potential claim or of

the facts giving rise thereto.” Stokes-Craven Holding Corp., 2015 WL 5247124, at *4.

Importantly, under South Carolina law, “[a] cause of action accrues at the moment when

the plaintiff has a legal right to sue on it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781

(1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197 S.C.
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458, 15 S.E.2d 770 (1941), modified by Santee Portland Cement v. Daniel Int’l Corp., 299 S.C.
269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The fact -

that substantial damages did not occur until later is immaterial to determining when the action

accrued or arose. Livingston, 197 S.C. 458, 15 S.E.2d 770; Stephens v. Druffin, 327 S.C. 1, 488
S.E.2d 3,7 (S.C. 1997). |

Here, based on the allegations in the Amended Complaint and the clear evidence in the
Record, the Court finds that the statute of limitétions has expired on Personal Care’é claims
against Defendants. According to Paragraph 18 of the Amended Complaint, the first act of
alleged negligence occurred in September 2009 when Theos allegedly sent a defamatory letter to. -
a third party. Paragraph 20 alleges that, on AMarch 9, 2010, the underlying defendant filed an
Answer and Counterclaim asserting a claim for defamation based on the allegedly defamatory
statements in the letter published by Theos in September 2009. Finally, Paragraph 40 alleges that
Personal Care was damaged by Theos and Shoun’s errors when “it was forced to spend
additional funds and commit time and other resources to mitigate the damages caused as a direct
and proximate res“ult of Defendants’ errors.” Based on such allegations and the clear evidence in
the Record, the Court finds Personal Care suffered damages as soon as it was forced to incur
costs to defend against the competitor’s counterclaim.

Once the counterclaim was filed on March 9, 2010, Personal Care became obligated to
expend additional monies, including the additional attorney’s fees in responding to and
defending against the counterclaim, and to otherwise contend with the inconvenience of the
counterclaim. Accordingly, as a cause of action accrues at the moment when the plaintiff has a

legal right to sue on it, and the law presumes at least nominal damages at that point, the Court

12



finds that Personal Care’s causes of action accrued and Personal Care had a legal right to sue
Defendants on March 9, 2010.
Moreover, Defendants notified Personal Care multiple times of the counterclaim in the
spring of 2010. Plaintiff’s position with respect to when it received notice has shifted over time.
In Paragraph 21 of its Verified Amended Complaint, Personal Care alleges that Defendants did
not inform Personal Care about the counterclaim until over two years after the counterclaim had
been filed. Personal Care’s expert repeated such assertion in his Affidavit supporting Personal
Care’s legal malpractice claim. However, at the hearing, Personal Care’s counsel conceded that
his client knew about the counterclaim “throughout the course of this entire . . . underlying case.”
(Hrg. Tr. at 23; id. at 24 (“Certainly he knew about the counterclaim.”).) Therefore, Personal
Care’s sworn allegation in the Verified Amended Complaint not only is belied by the
overwhelming evidence in the Record, but also has been subsequently acknowledged by
Personal Care’s counsel to be a misrepresentation.
0 The Court finds that Personal Care (and Mr. Cignavitch in particular) was notified of the
underlying Counterclaim multiple times beginning on March 19, 2010. Overwhelming evidence
refutes Mr. Cignavitch’s original sworn assertions to the Court including, but limited to, the
following:
1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bernie: Hope
this finds you well. We have received an Answer and Counterclaim on
behalf of the Defendant in this action. I need to get a copy of the
Counterclaim to you; a response is due April 9th. May I fax to you? Will
you provide the correct number? Also, if you will please provide your
insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if
you have it. Thanks. I look forward to hearing from you.” (Exhibit H).

2. Email from Smith to Cignavitch dated March 19, 2010: “Mr. Cignavitch,

attached please find a filed copy of the Answer and Counterclaim.”
(Exhibit I).

13
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9.

Email from Shoun to Cignavitch dated March 26, 2010: “l am attaching a
copy of a letter I am sending to Askew’s counsel requesting an extension of
time in which to respond to the Counterclaim. As I think we discussed
earlier, when we granted an extension to Askew’s attorneys, this is a routine
practice, and I have no reason to think it will not be granted. You will see, if
granted, our response will be due mid-May giving us plenty of time to talk
over the allegations. Even if it is not granted, the response isn’t due until
mid-April. ... I sincerely appreciate your patience in this matter, and look
forward to talking with you regarding the Counterclaim.” (Exhibit J).

Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. [ am
back in the office today and have received confirmation of our 30-day
extension to respond to the Counterclaim in this case. Qur reply is due on or
before May 13, 2010. Please let me know a time that is.good for you for us
to get together to talk over our response. We may even be able to do it by

. phone if your schedule is full. In the meantime, I will probably prepare a

draft and send it to you as a starting point.” (Exhibit K).

Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: I forgot to
mention this again — please get your insurance information to me as quickly
as you can. Thanks.” (Exhibit L).

Email from Shoun to Cignavitch dated April 13, 2010: “Please remember
that a reply to the Counterclaim by Ms. Askew will have to be served by the
latter part of May.” (Exhibit M).

Invoice from Nexsen Pruet to Personal Care dated June 2, 2010: Charging
$1440 for services related to answering counterclaim (Exhibit N).

Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached
please find for your review and file a filed stamped copy of the Reply to

. Counterclaim in the above-referenced matter. Should you have any

questions or concerns, please let us know.” (Exhibit Q).

Affidavit of Jerry N. Theos (Exhibit P).

10. Affidavit of Cheryl D. Shoun (Exhibit Q).

Based on these communications alone, the Court finds that Theos and Shoun unequivocally and
timely informed Mr. Cignavitch of the counterclaim asserted against Personal Care and advised
Personal Care to put its insurance carrier on notice in order to defend and indemnify Personal
Care against the counterclaim. The Court further finds that Personal Care was first billed for

charges resulting from the counterclaim no later than June 2, 2010.
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The Court hereby concludes that, upon receiving a copy of the counterclaim, multiple e-
mails referencing the counterclaim, a request for insurance information so that the client could
get coverage for defense of the counterclaim, an invoice charging for services rendered to reply
to the counterclaim, and a copy of the Reply to the Counterclaim, a person of common
knowledge and experience would have been put on notice that claims against his lawyer might

exist as a result of the letter and Counterclaim. See Stokes-Craven Holding Corp., 2015 WL

5247124, at *4. Therefore, the Court finds that Personal Care had both knowledge of the alleged
negligence and present damage by the first half of 2010. Accordingly, the Court hereby
concludes that the three-year statute of limitations on Plaintiff’s claims began to run in the spring
of 2010.

Furthermore, the Court finds that, based on thé Verified Complaint’s S.C. Code Ann.
§ 15-36-100 (c)(1) Expert Affidavit verification, Personal Care has also admitted that the statute
of limitations expired, at the latest, on March 18, 2013.° Paragraph 97 of the Complaint, filed on
March 8, 2013, takes advantage of the provision of South Carolina Code Section 15-36-100(b),
(c)(1): “Pursuant to the code, because this complaint is being filed when there is a good faith

basis to believe the expiration of the statute of limitations is imminent, it is filed without an

affidavit by an expert licensed by the Supreme Court of the State of South Carolina.” S.C. Code
Ann. § 15-36-100 (c)(1), sets forth the following: “The contemporaneous filing requirements of

Subsection (b) do not apply to any case in which the period of limitations will expire or there is a

good faith basis to believe it will expire on a claim stated in the complaint within 10 days of

filing.” Personal Care verified for this Court that the statute of limitations would likely expire

% Personal Care’s Verified Complaint’s expert affidavit verification is consistent with Personal Care’s counsel’s
March 7, 2013 email raising his concerns that the statute of limitations would run the following day, March 8, 2013.
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within ten days of filing, ie., on March 18, 2013.7 The Court agrees that the statute of
limitations, which began to run in the spring of 2010, was set to expire in the spring of 2013.
Because Personal Care cannot benefit from the tolling provision of either the 2013 Judge Dennis
Order or Rule 40()), the.Court concludes that the statute of limitations on Personal Care’s claims
expired prior to the filing of the formal Motion to Restore.

In summary, the Court finds that the 2014 Proposed Consent Order is a nullity. Moreover,
the Court finds that Personal Care failed to restore the case within the one-year timeframe
provided in the 2013 Judge Dennis Order. Furthermore, Personal Care did not file a timely
Motion to Restore, which Rule 40(j) requires in order to benefit from the tolling provision of
Rule 40(j). The Court further finds that at no point did any of the Defendants agree that the
statute of limitations would be further tolled above and beyond the parameters set forth in the
2013 Judge Dennis Order or SCRCP Rule 40(j). As Personal Care did not file its Motion to
Restore the case within one year of the administrative dismissal, the Court hereby_finds that the
statute of limitations was not tolled following entry of the 2013 Judge Dennis Order and thus had
expired prior to the filing of the formal Motion to Restore. Accordingly, Personal Care’s claims
against Defendants are time-barred.

Conclusion
Based on the foregoing discussion, I hereby Order that Personal Care"s Motion to Restore

Case is denied. The Exhibits are attached and made a part of this Order by reference.

IT IS SO ORDERED! | QW . /

1. Nicholsgp, Jr., Judge
Dated: 5:// 7//% (/(iglh Judicial Circuit

7 At the hearing, Personal Care sought to undo his prior verified admission. This Court rejects Personal Care’s
attempt to retract via argument that to which it admitted via its verified Complaint. Mere self-serving arguments of
counsel do not trump Personal Care’s sworn admissions, which were previously submitted to the Court.
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va_v Country Med.ical ‘Transport
61 H:ckory :
Varmyille, South Carolina29944-

KE: Personal Care; Ing.
“To W'l'i‘or_n"f‘lnt';QMK)V.»;'Ctherﬁ:it
. Thislaw:firm, aiong with the law firra of Taylor, Shoun. Bowley & Bryd, LLLC, has been’

retained by Be; onal Care, Tne., to-investigate.cértain wrongful conduct on:the:part of: Low’
“Couniry Médical Tmnsport and. :pursue appropuate lega.l remedies:

Ofi,January 9, 2009, Low: Country Medical Transport:was sent.a letter on behalfiof”
‘Personal Care; wquestmg that'it.cease-and desist from: sohcmng ‘Personal Care’s: patients. throughc
the-use’of conﬁdentlal information obtained from: patients’ medical tecords. Employeés'of Low
7C0untty Medical Tranpox't, prcvxously employed, by Personal Care, werentilizing, conﬁdenual
:mformatmn accessed from Persorial Care’s patiént files, for the purpose of soliciting Personal
Care’s panents

Whils Personal Care had hoped:that the corr espondence sent earlier this year would result~
inthe:cossation of thxs wrongfui conduct, it has:not, In faot; it appeai’s-as: though the wrongtul
acthty has accelérated: and. expanded in:scope: Low. Coumry Medxcal Transport continues'to

gunhze personal health mfoxmatmn taken from Personal Care S ﬁles As.Low Country: Medxcal
T ransport. has been: prekusly advised, this constitutes an lmpetmxsmble disclosure:of

: mformahon puirsuant to the Health Insurance Portability and Accountability' Act. (HTPAA). ‘Such’
violations-can; result in a.m riad‘of penalties. 'Wo understand-further that:some patients have
filed® formal complamts against and/or with Tiow Countiy.Medical Transport:

8’ ;] ersonal Care operatcs. idet'a’ written conttacx w1th that crmty -As
such W hereby deman hatzthls tortuous.conduct; as. well as-the direct sohcnatxon ofJPersonal
Care ‘patients,.céase: imimediatsly. L ™ THEOS/0014:



Fur&xermore, wehave, mfotmatmn that, in some ingtances when Low Country Medical

.-.Transport has beén successful inwrongfully: procur‘ fig the- transfer of Personal Care’s patients;
chair. patients have-been redesignated as: stretchier transfeis; i thigabsencs "‘qf a

flegxtimate medzéal ‘need of bams Unwitranted and baseless: reclassifications such as this, which-
‘result in significantly higher costs, conistitute i msurance fraud:

We. hereby recommend’ that thxs letter: be forwardcd to your: legal counsel, requestmg that
they contactus immedxately Please be advised that if we do not receive:contact on-behialf of
Low: Country Medical Transport by Mouday, September 282009, we.: | institute: appmpuate;
legal actionto address the aforémentioned misconduct; and protest ] Personal ‘Cave aiid the
pane.nts they sexvice.

Siucerely,

. INT/jss*

¢  LowCountry Dtalysw
Ms Tanekia Miller-
Ms: Patncta Shelton

M, Berme Clgnavztch
Ms. Cheryl D:‘Shoun, Bsquire.
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‘COUNTY OF:CHARLESTON:
PERS@NALCARBINC,

Bl

‘CIVIL ACTION:NG 09-CP:10:7692

Plaintitf]

",g,Askew d/b/a I.ow Countxy ‘Medical ’I&ansport, plic/a )

Transport Inc. ,;,answer the Compla.mt’as fo)lows

K. The Dofendaht-denlés sach and'every. allogation-of ihe Compiaini

ddmittéd; inodified, or explaiied.

4, fixl)ﬁei’t‘é,r.a,dam@s:,wi't'}iggiinq\\f}:é;égé}pfifiiifqmgé_!_idﬂ';"_s,ujﬂ?éié{i.tg.‘ﬂi‘féﬁ"i@ia‘?ﬁ?ﬁ.3;t'°' the tiuth'of
thewllegationsiof parageaphs 6,7, 9; 12, and:21, nd thérefors, denies thosé alléations.

S Pefendant adiits; the-allegations of pafagraph. 10/t the exteint Deferidant-hiréd two ‘of
Plailiff's foernér émployees. The semdining llegations otiirgraph,10:7€ expressly denied

'EORA FIRSTAFFIRMATIVE-DEFENSE:
o (Faltiuvre to Stite a Clahny-

S ‘Defcndantreallcgh aud mcerporates “itse respomcs abovc as. if repcatcd verbatin;_

6 The Complaint fils torstate-a-claiits.upon whici rélief caiv b baséd and. the Diefendant is

centitled. to judgmencias & tidttor of law pursudnt 1 Rile: 12(5)(6):oF i Soitl Carolliva Rulesrof Givil



(Punitive Damngw)

T, Deferdant realloges and incorborates it respinses above asif epeated verbatim.

8/  Defendant.would.show, upon information and:belief, that the Plaintiff's claim’for punitive
‘damages violates the ‘Fifth, Sikth, Seventh, Eight, and Fourteentts Amendments fo- the Unifed Siates
‘Constitution.

FOR A THIRD AFF. IRMA’I'IVE DEFENSE :
(Improper Venue)

9. 'Vedieis improper:in:Charleston County-arid mus;t be tfranstérred to Hampton County,
wherethe Defendant.is a cilizen:afid résiderit, and maintains an‘officc and agent fof the trafisdction of -

‘business..

FIRST COUNTERCLAIM.

(Defamatlon)

10, Defendantrealleges andiincorporates its responses above asif repeatéd:verbatim.

IY.  ‘On or aboutSeptember 14,:2009, 2 l‘nwyergréprescqtihg{?lainﬁ'ff; and acting as its'ageii,
‘wrote Defendant-and informed her that. two 13}y"fﬁzfn§;'werc -tetaihed: to 3*invesﬁgaxe certain y;mgﬁ!
-conduct’onithe partof Low-Country Medical Transport anid pursue 'apprqp;igg;g‘lcgal,rgmcd'i'e‘si"

12, -Alsoireceiving the lettet; by way of carbon copy, were four individuals'and. Léw Coumry’
Dialysis. Low Countxy Dialysis xsa Beaiifoit County based dialysis center:that bﬁerx.»employsjtheﬁ use of
private medical transportation: services, which Plaintiff and Defendant both provide.

13;  “Theléncr falsely 'éééii;s"éd::-béﬁ%dahtof'u:t'iliiir’:‘g"-"bersonal;hea}w information-taken from-
'Persgnal Cares files:”

%_1&1 “The letter falsely sccuscd Defendant of “erigaging in thetortuous interference of

"Persona] Care’s business relationships, . .



15 “The lettcr also falscly scoused Defendsiit and asserted that [inwarrarited and baseless.
‘Feclassifications [of wheelchaic patieats], which resultin significanly higher-costs, constitute
‘insurance fraud.™ '

16. The above described statements about Defendant were:false and. published by Plaintiff;

to.Low 'qu.ntry_\l_),.l.alys,l.s,-

17, '"These falsé'and milicious: statemcnt; made: by Plaintiff are-defamatory per. s¢.and:
‘¢onstitute libel and slander: Thcse false: statcments damaged Defendant’s: professxonal -and persanal
<reputatlon as.a.provider of medical trarisportation:. Becausc of Plaintitf's conscious dmregard for

;Defendant s ngbts, Defendant is entltled to:actual-and punitive damages

PE’!‘ERS MURDAUGH PARKER ELTZROTH
& DETRICK P A '

i E. Parker o

101' Mulbéiry Street East.
Post:Office Box-457
Hampton, S 29 24

(803) 943-2111:

ATTORNEYSFOR DEFENDANT

Hampfon; Sduth Carolma'
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STATE OF SOUTH CAROLINA- IN THE'COURT OF COMMON PLEAS
: NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON: CIVIL ACTION NO. 2013.cP-10- \3UG

PERSONAL CARE, INC., =
Plaintif, VERIFIED COMPL:AWI‘ £
v . (Jury Trial’ Demandé\d) D 4L
L . 1. Profess:onal Negli ence ™ "?; )
“KRELL, JOHNSON TOPOREK Tueos& 3 Breach of Contract. : ga =
KETH; PA; Cheryl D: Shoun: and ’ : =% e
“TAYLOR, SHOUN, BOWCEY &BYRo; LLC, S
: \
Defendants.

Plaintiff; PERSONAL CARE; INC., on information, belief, and establi‘shed facts. by and
through t'héiryndersigned counsel, complaining-of Defendants, Jerry N. Theos; URIGCHIO,
HQW&,;_KRE’LL; JOHNSON, TOPOREK THEQS & KEITH, PA; Cheryl D. Shoun; ‘and TAYLOR,
SHOUN, BowLEY & é\mp‘_«,,_ LLC, would respectfully show- to this Honérable Court the

following:

.SUMMARY OF THE CASE

1. Thislegalmalpractice Compiaint centers upon the Defendant lawyets’ approximate

Iwo (2) year delay in telling Plaintiff, their clientin an underlying lawsuit, that-a defamation
counterclaim had been filed algains‘t Plaintiff based.on alleged defamatory statements in‘a
letter one’of the:Defendant lawyers sent prior 10 filing thé.undertying fawsuit: Défénd ants
-accepfed the representation of Plaintiff.on its' claims ‘against.a former. employee for
~ ‘breaching her duty-ofloyalty and profiting from use of Plaintiffsipropristy client lists: Prior
1o stitbeing filed, oné of the Defendant lawyers published a letter to third-parties—on behalf

of Plaintiff-containing aliegedly defamatory statements about the formeremployee, and not




long after that the' Defendant lawyes filed suit o behalf of Plaintiff against the employee..
Based on the Defendant lawyer's allegedly defamatory statements, the former efmployee:
filed, angé‘n‘swer“angsicouqreﬁt,cléim for defamation against Plaintiff. -On top.of the damage:
from thie'liability exposure, ancther damage caused by the counterclaim is thatit does; of
course, takes ‘away from a jury's full attéritior to Plaintiff$ claims. which the Defendant:
lawyers had agreed'to pursue. Further compounding the error, the Defendant lawyers and
law firms neglected to te'l[’théi_:r} client, Plaintiff, for more than two years about the.fact.the
 Plaintiff. was being sued for money damages because of their own allegedly defamatory
‘statemenits. ,Defendadts;-a!so neglected to tell Plaintiff that the Defendant:lawyers were
“necessary witnesses” because the Defendant lawyers' alleged tortious conduct took place
prior to suit-being filed and that those circumstances. created a. ﬁcn‘-waiveab}e- conflict-of
interest.and an‘immediate need for substitute counsel. At the trial-ripe age of about 2 ¥4+
years, the Defendant lawyers' filed @ motion to be:relieved based on that non-waiveable
confiict, which- was granted; causing the need .f’or dotfier lawyers to be’ engaged- and
compensated to take -over ';theu,’l'r‘e‘p‘re‘sentation to defend the ‘counterclaim. Plaintiff's
| i’n_sustance-coﬁerqgevwould,not‘payffor alawyer to take over the'representation on Plaintiff's
claims, only for defénse of the cdunterclaim. ‘With no lawyer-at the helm for Plaintiff's
claims, Plaintiff was tasked withthe difficult challenge considering the age of the underlying
“ca"se‘:to, find re’placem'ehtfbbunisé[to’fir&ish'the,jojb‘_,on;ité claims against the efnpxoyee. ‘The
underlying'case '_r'emains_.ipendi'ng‘ Becausethe three year:anniversary of-the counterclaim
"is:-‘appro.ac'iﬁin‘g; bécapse Defendants may-claim thestatute of limitations ‘on Plaintiffs
malpractice claims-funs on that date, ‘atnd because Defendants have not agreed to
Plaintiffs: proposal to toll the :statute of limitations, the circumstances created: by
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-Defendants require Plaintiff to.commence this lawsuit and simultaneously move to stay this
‘case until the:underlying lawsiit has been resolved as per the Supreme Colirt's instructions
dn.Epstein v. Brown, 363 $.C. 372, 610 SE:24.816; 821 (2005): (citing cases and other
authiorities commenting'on nictions to staglegal malpractice cases while underlying matter
is peiiding and tolling-agreements between'the:parties to toll the statute of limitations).
'«.PARTI’ESL

2. befer‘xdang,}-.—]er‘ry;N..The'os,_;’i‘s,, \upcn informatignand belief, a citizen and resident.of
‘Charleston County, -South Caroling, :and is. licensed to practice law .and. render Iegél
services'in.South Carolina. |
3. Defendant, URICCHIO HOWE, KRELL, JOHNSON, TOPOREK THEOS&KEITH, PA, is, upon
information. and belief,:a Professional Association organized and existing under the-laws
of South Caralina, with its principal place of business in cha"rle_stcinZCounf_y; South Carolina.
4. Defendant, Cheryl'D. Shoun, is, upon information and bélief; a-citizer and res‘iﬂ.enti')
of Charlestoh’ Cotinty, South Carolina, -and is licensed:to practice law and render legal
services:in’South.Caroling:. |
5. Defendant TAYLOR,. SHOUN, BOWLEY.& BYRD, LLC, is.orwas. upon:information and
‘beiief; a- Limited Liability Carporation ‘organized and existing -under the laws-of South _
Carolina; with-its principal place:of blisiness in Charleston County, South.Carolina.
6. Plaintiff, PERSONAL:CARE; INC.;.is aCorporation.organized and-existing Urider the
faws ‘of South:Cafolina, providing ambulance services for the community in Beaufort; .
Charlesfon, Colleton; Hampton, and Jasper counties.in South Carolina..

JURISDICTION:
7. This Court-has jurisdiction-over thése matters based.upon Article V of the: South
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Cardiina Constitution, S.C: Céde-Ann. .§§;35-2;-faoz and 36:2:803, and ifs plenary powers:
8. Venueinithis Courtis propér as Defendant; Jerry N. Theos, and Defendanit, Cheryl.
D..Shouiy, are; upon:information and bélief, citizens and residents of Charleston. County,.
‘South Carolina. Upon information and. belief, Defendant, Jerry N. Theos, Defendant,.
URICCHIO, HOWE; KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA; Defendarit, Chery! ‘D,
‘Shoun, and Defendant, TAYLOR, SHOUN, BowLEY & BYRD, LLC, maintain offices in and
‘provide legal services for cliefits in Charléston County, South Carofina.

9. Atallrelevant times, Defendant; Jerry N. Thigos (“Theos”), was, upon information
-and Bélﬁe_f ‘a M"erﬁp‘}e,r‘,,ahdbwnér_ of Defendant, URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK
THEOS & KEITH; ‘PA (“URICCHIO, HOWE"),-and was acting as its agént.

10.  Atallrelevanttimes; the acts, omissions, and:liability of URICCHIO, HOWE includes.
‘the-acts and/or omissions ofiits agents, principals, employees and/or servants, including
but not”limited tﬁ-wtho_se by Theos, both directly. and vicariously, as‘well as jointly and
severally, pursuant to principles and doctrines ‘of non-delegable duty; ch:r.plorat_e,:,l@abiﬁtyé
‘apparent authicrity, agency, ostensible. agency. -andfor respondeat. superior.

4. At all relevant.times, URiCCHIO, HowE acted by and through. its-employees and
agents, including but not limited to Theos, who acted within the course and scopé of ‘his
em}pl’p_ym_en}:;andlqr.a_g_ency with a,iljimpli‘ed_g inher;e_nt.:apparent";a‘nd;ex‘press'aufhority'to 50
bind his master and principal'by his willful, wanton aﬁﬂ reckless actioris and/or omissions
.,m'akihg.]L'JARacj(':anc}, HOWE vicariously liable for same under the.principles and -do‘ctr'ine‘s-' of
.:non-*.délegaﬁle: duty, corporate liability; apparent auttiority, agency; ostensible -agency
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and/or respondeat:superior.

12, -Atallrelevanttimes, Defendarit, Chéryl D: Shoun (ﬁ_sho:qr_s").‘Was‘:.iup'o‘ﬂ‘irifo.r‘matioh
and belief, a- Member and owner of:Defendant, _‘TAm;n, SHOUN, BowreY: & BYRD, LLC
(“TAYLOR,'SHOUN"), afid Was acting as its agent.

13: -Atalltelevant times, the acts; omissi'ons;;and'liabiiiiy.;of ;AYEOR -SHOUN includes the
,adt'se:ana_'/or omissioris ofits agents; principals, employees aﬁ;{/ér;:‘,s\éry'an_ts; including but
not lirhited to those 'byfs_héun;bo{h,direcﬂ)r; and vicariously, as well:as jointly and sev)erall'y_‘
pursuant to’principles and. doctrines;of hon:delegable duty, corporate liability, apparent
authority, agericy, osténsible.agency, and/or respondeat superior. |

14.  At:ali-times relevant, TAvLOR: SHOUN acted by and through its employéés. and
‘agents, ificliding but notilimited to:Shoun, who:acted within the-course and.scope of her
employment and/or agency with allimplied, inherent, apparentand. egg'gpr.e,ss-f_a‘qthqr‘i‘t‘yf toso
bihﬂﬁ'ih?'r master and principal by their her willful, wanton:and recklessactions :and/or
r,om‘i§_§ior;¢s making TAYLOR; SHOUN: vicariously.-liable for‘same.under the principles. and
doctrines:of non-delegable duty, Cbr;?cré.té,'liébi;im avpgrent}:éufh,dfity.fégency;:qstenéible-
agency and/or respondeat-superior: :

18: Atallreleyanttimes,:and uponinformation andbelief, Theos and:Shoun (collectively:
*Defendant:.awyersyacted as co:counsel-for éla’iritiff;APERsowAL,CARs; INC., ('PERSONAL
CARE") | ) \

16 i_Q'e’fe,n,dan‘tzLawyersias:cep't"eé the,re_presenfationr,pfPERSONALCARsstoiputsueclaims
againstits former employee, Hattie:M. Askew (‘Askew’); whiogsided in Hampton County,
‘Seuth Carolina, forher allegedly fortious:activities in violation.of her contract with:PERSONAL-
CARE, amajority.of which'took piace and/or had:consequences in Béaufort Couirity, South
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Carglina..

17, Asan integral part of the D?.f,e.hdaﬁt;l;awye;g acceptance of the fépresentation, a
contract’of representation was :entered. by and’ between URiCCHIO; HOWE and TAYLOR,
.SHOUN'-.,-A.Aon@tﬁ,efj,fﬁfﬁﬁpérg,._aa'@qtzﬁggs@mtcﬂ;s' OUA»t.hess‘econ 8 part: URIGEHIO, HOWE awnd
TAYLOR, SHOUN:Will:be referred:to.as the “Defendant Law Firms:*-

18.  .On:September 14; ’2Q09;= ‘Théos:sent a letter, as agent for PERSONAL CARE, to
counsel.for. Askew:dnd 4 simultaneous copy to third-parties containing statements:about
Askew that Askewlater ciaimed were-allegedly defamatory abouther.

19.  ©nDetember10,2009; the Defendant Lawyers commenced anactionin Charleston:
County; ‘styled :Personal Care, Inc. vs: Hattie M. Askew d/b/a. Lowcountry Medical
Transpoft, Inc:, Civit Action No..2010:CP:23-526 (“the Askew lawsuit").

20. .OnMarchg, 20{1;6},.;,Askew filed an Answerarid Counterclaim-assefting a’claim-for
defamation ("Askeiw couniterclaim”). against. PERSONAL CARE based on the. alleged.
defamatory-statements in the lettér published by Théos: .
21, Deféndants didindtinfarm PERSONAL CARE aboutthe Askew counterciaim until May:
2012;.morethan'two'years after the counterclaim had been filed:

22. Defendants didnot inform PERSONAL CARE for more than two,years that because the.
Askew- counterclaim was based 'on the-letter written by. Theos, a-confiict of interest. had
arisenbetween: Defendants, on the one hand, and their client, PERSONAL. CARE, on the:
other. | - :

23, Defendants didnatto ifform PERSONAL CAREs for more than two years that because
the Askéw counterclaim was based on the letter written by, Theos, it was highly likely that
they would be.called attrial as witnesses and therefore would not be-able to serve as trial
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counsel, which:would.cause éubst’aﬁiiai'»prejudiceftb Askew.counterclaim.

24.  Theexistence oftheAskew countérciaim; the factual basis fof that counterclair, and

the: prosecution. of that. counterciaim at the. trial. of Askew lawsuit will, as a matter-of-
‘necessity, require the jury to reduce its quq:sjrom 100% on PERSONAL CARE'claims against,
Asﬁew and direct attention to the Askew counterclaim, thereby causinginjury-to PERSONAL

CARE and reducing the.chances of success on ltS ciaims;

25. .On March, 12; 2010, Askew's' counsel-filed a motion to change venue: from

Charleston County to Hamﬁtbn-fCount'y}, which was heard and granted in- July 2010;

267 At the time-of the July ,201_Q~hearing, Defendants were. required to, but did not,

;iroduCE?evjqéhge showing that venue. was:proper:in some_:county other than Hampton

County.

27.  Atthe Askew iawsuitwas filed and at time.of the July 2010 hearing: evidence. was

Aavailable to establishvenue in Bedufort- County, South Carolina.

:-28'; ‘Prior to filing the Askew, lawsuit, foéfendan:s kneww or ‘should have: known' that
Beaufort County was whére the miost substantial. part of the. Askew's acts or-omissions.
oceurred,-where, PERSONAL CARE primarily-operates; and where a:substantial.number of
witnesses resided. |

29;  Defendants should-have filed the Askew lawsuitin Beaufort County, or prior to the

hearing in July 2010, submitted {afﬁdayitg and othér evidence opposing the -motion to.
transfer:venue to Hampton County.

30:  Shortly atter May 2012, after the Deferidant Lawyeérs first disclosed to' PERSONAL

CaRethe existenceiofthe Askew counterclaim, r’z_ew-»lawyers were retained on an hourly fee

basis:plus expensesito take.over the-representation of PERSONAL CaRE in defense of the.

.

‘Page 7 ot 17




Askew counterciaim.

31 TheDefendantlawyer'serrors proximately caused the Askew counterclaim and their
defay.in informing their-client about it caused new lawyers to-be retained. ori an hourly fee
ba’si,s-p!us‘: ‘eXpenses to take over the representation. of PERSONAL GARE1n défense of that
’cQQniercl_;imz

32:  In August 2012, in the Askew lawsuit, Defendants filed a motion to be relieved.as
counsel for-PERSONAL CARE based on a conflict-of interest under Rulé 1.7, RPC.

33. By August:2012, PERSONAL CARE had alfeady paid Defendants approximately
$40,000 in-legal fees'and-expenses. Additional legal fees and expenses conitinue to, be:
incurred to'defend PERSONAL CARE against the Askew counterclaim.

34, After August2012, the Defendants prepared a proposed Order grafiting theirmotion,
to0 bé relieved as Personal Care’ co;ih's,el ‘

35.  On November 1, 2012; the trial couft signed thée proposed Order preparéd by
Défendants granting their motion to be reliéved almost three: (3) years-.~after-".lj_e"fend,ants~
filed the Askew lawsuit.

36.  The:Order granting Defendants” motion to be refievéd only.allowed PERSONAL CARE
sixty(60).days; until December 31,2012, to obtain new counsel.

37:  The Ordergoes on fostate that PERSONAL @AR.EMU’G\ be.required to proceed pro.
se if new counsel' was.not obtained; even though Defendants:knew-or should have khown
that a corporation cannot represent itself and ‘Mr. Cignavitch, [PERSONAL CARE”
rqpfgséﬂiaﬁvg‘. is'not licensed to practice'law. |

38. Aﬂef"Novembgrj, 2012, ahearing was held on PERSONAL CARE’ second motion to
change venue:.
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39. . The:court denied PERSONAL.CARE"second motion to change vénue on the:grounds
that the-Defendants failedto'submit evidénce: supporfing venue in Beaufort Couinty when
the firstvenue motion was heard in July:2010.

40.  As a'direct and proximaté‘résult of the Defendants’ tiors, PERSONAL CARE was
forced to-spend additional funds-and commif ime and ofher resources to mitigate: the
damages caused asa q'i'ne;;t;ah;g;p'rp;gimjat,ej_ result of Défendants’ errors..

41.  Theclaims:and couriterclaims.in the-Askew:lawsuit-remain unresolved.

42.  As adirect anisifp‘(ﬁxirnétq sresult-of the Defendarits” errors, PERSONAL: CARE:is at
substantial risk of a-verdict on the: Askew: counterclaim..

43, 'Had Deferidants followed the rules for client ééfety.‘a'QQ3 protectiont followed by all
reasonably prudent fawyers, inSouth Carolina and thereby meeting the standard: of care
for lawyers in'South Carolina handing the saime orsimir miatirs, PERSONAL CARE would
hot have:suffered the financialllosses itincurred, includingactual damages, consequential
“damages, and prejudgfent interest:

44 ";Déféndan‘fS"‘haye_érefuse,d?to\.ad'mi't"i‘-the‘i'r'fauit for the financial losses they caused.to
PERSONAL CARE’

45. -péfeddaﬁgs,fhé%zé refused to accept: their responsibility-to ‘make PERSONAL CARE
Whoie:»fbr?the‘éﬁnancialﬂiéssg’s they. caused ‘_tQ_PER;soNALQARs..

46: .Defé}’ic.jia’frits.h'ayéf?efuséd-»-t'Q offer even one penny to.make: PERSONAL CARE Whole

for e financiallosses they-caused to PERSONAL CARE.




A (Legal Professlonal Neghgence)
(Against Theos and Shoun'Only).

47.  The foregoing Paragraphs are eiterated and realleged as though set forth-verbatim:
48. Atié;ailiﬁrélé:??a?t times; a'client:iawyer rélationship éxisted bétwe NéAﬁ*;PEBSC)_'NAL,QKRE‘
and the Defendant Lawyers.

49.  The'scopeofthe cliént-lawyer relationship required the Defendarit Lawyers; among
ofher things, to'protect PERSONAL CARE' inférests and pursue its:claims against:its former
employee, Hattie. M. Askew, for her aliggedly torticus activities inviolation 6f Her duties of
Ioyalty:and in violationf her coritract with PERSONAL CARE.

50, Upon agreeing to represent. PERSONAL CAfE; Defendant Lawyers impliedly
| represented that thiey(a) possessed the requisite degree of learning, skill, ;and :ability
‘necessary tothe practice of the profession:that othier lawyers ordinarily possess; (b) would
exercise the best professional judgement; and:(c) would exercise reasonable and ordinary
care and:diligence:in. the use and ‘application of skill and knowledge to their pursuit-of
PERSONAL CARE" claims.against Askew:

51. Bywirtue of their:clientawyer relationship, Defendant Lawyers owed quﬁe?'gq
PERSONAL GARE, :including the duty to protect, préserve :and advance PERSONAL.CARE!
rights and-interests by possessing andfexecc’is'if‘g- that degree-of.care, skill and learning
which other réasanable and campetentlawyers would be éxpected fopossess and exercise
under the same. 6r .Sin%[’af_ci reumstances:

§2. ‘The standards by which the:Deféndant Lawyers’ satisfaction of their proféssional
duties are'measured:are referred to as "the standard of cé re,” which can‘also be described:
as‘dlientisafety rules.? 3
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53, Thé“clientsafety rules” are general principals by which competent and reasonably

Pprudent lawyers. camy out ihei'i':zfc'iuiii-:-'.s"fi‘ﬁ handling their client's. matter-so’ their client’s

intergsts-are protected,

54, Itis aclientsafety rule that a lawyer.should:be trained on'how to handle their client's

‘matter so theiriclienit's intérests are protectad.

55.  Itisaclientsafety rule that.a lawyer should follow the requirements. of {he':lawwher; '
handling the client's:matter so -th.f_ei,rz{c'lie_e__ nt's intérests are protected..

56, iﬁt;j"s".a;él,i'émlféaféﬁ;rdléith'_‘za:'t;a, lawyer should avoid doing:or. saying things thatcreate

’i'eg_all‘:dla'ims..againgf;f';meir;ciient.sdf.{bei;"g:‘_lfién_.t‘s.:' ifiterests-are protected:

57. .lt?;,if;; a:;c,lgent";saféty rl}il}e'_‘;tha“t_faciéwy,er Eﬁouid avoid doing.or saying things that:cause
the client to.spend;more motiey on iegal fees so'their dient's interests are protécted,

68. Itis-aclient:safety-rile that:a lawyér should keep the clientinformed on ait matters

concerning the client so.their client's interests are protected. . |

59:  itis a clignt'safety rule that a‘ilawy_er.‘éhQU!q',a.yoid §a¥ihg or.doiné things that.create

a:conflict of interest-between the lawyer and:the client.so that the:client's interests are

protected.

60. Itis-aclientsafety rule, ihai no-lawyer:shouid ever-neediessly endangertheir clierit.

61.. Whenailawysr breaks a client safety rule the client is needlessly endangered.

62. When a.‘l:awyér‘{bregks;a c'l}'entsaféty rile ‘the. client's. interests are at risk:

‘63. ‘Whena -IvaWye:r.IﬁréékS‘-.aiclje‘nti§afety rule ;t,ha't,.causghs harm to the client, the !'awygr
should pay the Elisntfor the damages. |

64. The Defendant lawyers violatedithe client safety rule'to-follow the requirements of
thelaw.when handling the-client's matter when théy ‘sent a letter to-athird party. containing.
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allegedly defamatory’statements ‘about Askew.

65.  The Defendantlawyers violated the client safety rule to avoid doingior saying things
that creaté legal claims against PERSONAL CARE...
66.  The Defendant fawyens.-.»"ioiéted the client safety rule to avoid-doing of saying things
that caissg:PERSONAL CARE to $pend more money on legal fees.

67. The Defendant lawyers violated'the- client-safety rule tor keep 'EERSONAL; CARE
informed on-all:matérs: cofcerning PERSONAL CARE, incliding thé Askew countefciaim..
68.  The Defendantlawyers violated the ciient safety rule to avoid saying or doing'things
that create:a.conflictiof interest between the Defendant Lawyers-and PERSONAL CARE.

69. Because the Defendarit Lawyers violated the client safety rules, the: Deferidant
Lawyers needlessly endangeredthei client, PERSONALCARE, to ;a;‘“r_i_sikfqfféhgadye,r'sefy,é,rq;gt‘;
on the, Askeiw €ourterdiaim. | |

70.  Because the Defendant Lawyers violated the.client safety riles, the: Defendant
Lawyers needlessly endangeréed their C!_ije.n‘t;PERS@&A‘LCARE,:c_:ausi’ngjt'to=incur—thousanés
of dollars-in legal.fees to-defend against the Askew counterclaim,

71, The. obligation' to inform, PERSONAL CARE abotit the Askew.counterclaim did not
involve:Defendant Lawyers’ exercise of professionai’judgment:

72, Deferdant Lawyiérs' errors:in failing to inform PERSONAL CARE about the Askew
:counterclaim were not a resuit of the-exercise of professional judgemient, but:were in;‘jste‘aqv
errors resuilting from. Défendant Lawiyers' failuré-to exercise ordinary skill and-knowledge:
'73., Based:onthe foregoing, Defendant Lawyers failed to.meet the minimum:standard
.of care and thereby breached'their dutiesito perform competent and.prudentiegalsarvices:
‘to PERSONAL CARE as would ordindry.and rea san:able,.léwaré; under similar.circumstances:
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74.  Defendant. Lawyers ‘failed o meet the minimum standard of care and thereby
breached their duties to perform compeétentand.prudentlegal services and otherwise-acted
in a negligent, grossly negligent, willful, wanton and reckless. manner ‘in such. other
‘particulars-as the evidencein this case may demonstiate.

75 ltisreasonably foreséeable that PERSONAL CARE would incur substantial damages
inthe event.Defendant tawye‘ré%~féj'ieg‘to meet:the minimum standard of:¢are in handling
the Askew. lawstuit. :

76. As a:directand proximate cause:of Defendant Lawyers' actions, PERSONAL CARE
incurred actual damagés; special qafﬁagés;Q and incidental damages, all in.an' amount to
be more ‘s‘p_eciﬁcal;y;;'proven“a‘t trial..

77 WHEREFORE,; PERSONAL CARE prays for judgment on.its professional negligence
cause-of ‘action against Defendant:Lawyers for actual damages; spécial damages; and
incidental damages; and;suich.other. réliet:as the Court mayj deem (easor;‘abué,;and proper.
FOR/A SECOND CAUSE OF ACTION

- (Breach'of Fiduciary Duties) -
(Against Theos and Shoun Only)

78.  Theforegoing Paragraphs-arereiterated and realleged as though:sét forth verbatiim:

79. Atallrelevarittimés, Defendant Lévl(vyérS"had and owed fiduciary duties to PERSONAL.
CARE;

80. Defendantlawyers’ ﬁid.ﬂéiafy-di;tiés-té PERébNALcaéé included, but werenot limited

to; the duties of@éomp,et_e,nceand loyaity, as well as the duty to act'single-mindedly in

presenving, | pmtecﬁhg;'anq advaticing the rights-and Interésts. 6f PERSONAL CaARE'

81.  Defendant Lawyérs .ﬁ‘aa:a,duty; to;kee_p PERSONAL CARE fully in"fbr’mejd on-all facts-
material to the. Askew:lawsuit.
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82.  Defendarit Lawyers: had a=duty to inform PERSONAL CARE about :the Askew
counterclaim prdmptlly;u@pq-‘r;ﬁ[_gggmingkgg'hﬁa‘d been filed.

83; Deféndant Lawyers had a duty to avoid conitinuing lo represent PERSONAL CARE
once :a.conflict o?iinfe're‘s't-'arosej bﬂa’_s"edj‘on'_"- the' factual basis for :théﬁ; Askew counterclaim
alleged in the Askeiw lawsuit.

84: Defendant Lawyers’:’fai(edz..td,:: mieet the minimum standard of conduct and thereby
breached their fiduciary duties to' provide: competent. and prudent’ legal services to
PERSONAL CARE as would ordinary and reasonable fiduéiaries:under similar circamstances.
85: ‘Défendant Lawyérs failed to meet the minimum standard of conduct and thereby
breached their- fiduciary duties to 'PERSONAL :CARE, -Wheh, aniong’ other things, ‘thie
Defenidant Lawyers did:not inform PERSONAL CARE in.a timely manner. about the Askew
counterclaim.

86.  Defendant Lawyers failed to'meet:the minimum standardof conduct and therety
breached theirfiduciary dutiesto PERSONAL CARE in such otHer particulars as the evidence:
in'this case-may demonstrate.

87.  As‘adirectiand proximate cause of Defendant Lawyers' condisct ini. breach of their
hduciary duties, PERSONAL'CARE Sustained comperisatory damagés in. an amount to be-
more:specifically proven at trial. : A

88: Ba.se‘d‘up9rz.{;de'f.é;r'aqantatawye’rsffgo:ncuct in'breach oftheir fidticiary duties of I6yalty: -
PSRSb&ALgEREﬁéhéuld}be entifledto an O’irdér- requiring De'féndan"t?"l'.awyer.s,,and‘"éféndan"'ti
Law Fitms to disgorge all fees:and other ben"é'ﬁts ‘obtainad fr;)%ﬂ'fthejr refationship with
PERSONAL GARE:

B9. WHEREFORE, PERSONAL CARE prays for judgment on this-breach of fiduciary duty:
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cause of action against Defendant Lawyers for actual compensatory damages,
disgorgement of legal fees and.all other bénefits. from. their refationship With PERSONAL
CaRE, and such ottier relief as the:Court may deem reasonable and proper. |

FOR A.THIRD CAUSE OF ACTION

~_ ‘(Breach of Contract)
(Against DEFENDANT-LAW FirMs Only). -

90 The foregoing Paragraphs are reiterated and realieged as though ée‘tifho_rthye'rt“:atim
91. Defendant Law Firms entered.into a contract with PERSONAL CARE, the terrns: of
which Defendant Law Firms agreed and contractsd to piovide competent and prudeérit legal
‘sefvices to pursue recovery.on PERSONAL éARE' claim againstits former employee, Askew.
92 PersonaL CaRe fulfilled all hecessary preconditions of the contract and.escrow
coritract; if any, ‘with Defendant Law.Firms: Ah
93.  Defendant Law Firms breachied the contract with PERSONAL CARE wher Defendant
Law Fimms ,,s,,é’ri,t}:a;left,ér_.cqntfainjng;;a|]eged[y,defamatory.statements-ab‘o\ut-'Askew to third-
parties:and whenéfthéy-faiied to iri’fo;rﬁ PERSONAL CARE about the Askew counterclaim in.a
timely manner. .
94.  As a direct: and proximate- result of Defendant Law:Fifis' breach of contract:
PERSONAL CARE sustained actual damages in:an.amountto be more specifically proven at .
trial.

95.  WHEREFQORE, PERSONAL CARE prays for judgment on this cause of action‘against
Defendant:Law Firms foractual damages suffered and such other reliefas:the Court may

deem reasonable andproper.
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TRIAL BY JURY.

96, Plaintiff demands a jury tialion all elaims and issues so triable.

EXPERT AFFIDAVIT

97, Piirsiant{o'S.C. Code Ann.§:15-36-100(8) (2006), because this Complaint is-being
filed when there'is:a good faith basis to: believe the ,e)gpir;'t‘ion‘-'off‘the stagute.df '!‘if‘mitat'ibns
~is.fimmiﬁgnt‘;.jit«‘:'isiﬁlfe_g'yvihthdut{ah{a,f_ﬁd'a_vi‘t-b'y expert licensed by the 'Subte_m'ef,'cdu’rlt»df the
‘State of South; Carolina specifying at least.ane.negligent act or omission claimed to exist.
and the'factual basis for.each claim based-on the available evidénce at thé,xifﬁejof;the‘ﬁli,ng
‘of the affidavit. . Plaintiff intends to file an Amended Complaint with:an expert affidavit within

forty-five (45) days.

PRAYER FOR RELIEF '
WHEREFORE;. Plaintiff,- PERSONAL CARE, LLC, prays for a. judgment against

Defendants, Jerry N. Theos; URICCHIO, HOWE; KRELL, JOHNSON, TOPOREK THEOS &KEITH,

RA; Chéryl D.-Stiouh; and. TAYLOR, SHOUN, BOWLEY &BYRD, LLC, as follows:

1. As' to the: Professional Negligence cause-of action; for .a ‘judgment against.

Defendants, Jerty N. Theos and Cheryl:D, Shoun, jointly arid $éverally; for_all actual

damages, special damages. and incidental damages. all in-an amount to be more
specifically proven at trial; the ‘costs of this lawsuit; and such othef rélief as the Court may
‘deem reaSonable.and propeér.

2. As‘to-the Breach of Fiduciary Duty cause of action, fora- judgment against..

Defendants; Jerry N, Theos arid Clieryl D, Shoun; joiritly anid severally; for all actual

.qanj;g‘gfesj,: gp_ecia,l’ damages, and -incidental damages,. all in-an amount to .be more .
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specifically provenattrial; for an-order for. disgorgement of all legal feésahdbihetbéne‘ﬁis;:
for punitive, damages ‘the costs of this lawsuit;-and such otherrelief as the:Courtimay déem’ )
reasonable and proper..

3 ASto e Bréach of Contiact-cause of action, for-a judgnient against | Défendant
URICCHIO; HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA and TAYLOR, SHOUN,
‘BowLey & BYRD; LG, j_(l;i‘htly“éhd}"s_fef\'iégallly,gf'o'} actual damages. suffered and siich.other
r'el.i‘e'f_f;a%“;théﬂ;‘c;bur?tffr’{é\y«dee;m; reasonable:and proper.

Respectfully submitted:

© PENOARVIS Law OFFICES, P2’

Thomas A. Pendarws (SC Bar # 064918)'
Catherine " Carey B: Kemey (SC Bar#)
‘500 Carteret St., Suite A
. ‘Beaufort -SC29902- 5066
4843 524 9500 Tel.
1843 524.9501 Fax.
Thoma__@PendarwsLaw com
www:PendarvisLaw.com

Lawyers for ‘Plalntlff-;;»RERSQNAE-CARE,—JNC;
Beaufort; Sodth: Carolina
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‘STATE:OF SOUTH:CAROLINA. | IN'THE COURT GF GOMMON PLEAS
e 'NINTH JUDICIAL CIRCUIT
COUNTY-OF CHARLESTON |’CIVIL ACTION NO. 2013:CP:10-1396°

'PERSONAL CARE, INC., -
% . 2. ) e

Plaintiff, VERIFIED

AMENDED COMPLA

>

vy

XB9,

X

- .(Jury Trial Demandefl) <% o

)

e 4

(]

)

L)

Jerry,N Theos URucc_mo ,Howe

GERT 3 e

| 1. Professional Negiigence{’
2: Breach of Fidugiary Duty]:

Tavior, Sﬁouu BOWLEY&BYRD (LG, |8 Breach of Contract:

et

Defendants. -

Plaintiff, PERsoNAL CARE.INC: On.information, bilief, and established facts, by and
through thgir undersignéd‘counsel, complaining of Defendants, Jérry N. Theos; URIEGHIO,
Howe, KRELL?,;AJ'OHNS.Oh{_ﬁ,TOPOREK"THEQS & KeirH, PA; Cheryl D. Shoun; arid. TAYLOR,
SHOUN, BowLeY & Byro; LLC, WOQ|.dllfe$De¢tf.U"Y show to this. Honorable: Court. the:

¥

following: 4

‘SUMMARYOF THE CASE
jt. This i'e‘g"ai m‘aipr'acx’i’ce: A‘men‘ded COmp!éint' éénters upon the Defendant: la'wy'e'rs‘

a Adefamatlon'.coumerclaum had been fcied.agatnst ‘Plaintiff ‘bgseq.on alleged dga_famatp;yv
statements.in: §;letter 6ne of‘the Defenidant tawyer's sent prior 'to filing the underlying
" lawsuiit. "Dé'fendari‘t's‘aCCep'ted thei,re_pres“entafion-of Plaintiff o its’ claims -éga’ihst‘ja‘:férm’ef
employee:for breaching hier duty:of loyalty and profiting from use. of Plaintiff’s propriety.
cligntlists: Priorto suit beingiﬁl'ed.:rone. ofthe Defendant lawyers published a ietter to third-

parties—on behalf of Plaintiff~containing allegedly defamatory statements-about the formier



émployés, and'notlong after that the Defendant lawyers filéd ‘suit on'behalf of Plaintiff

againstthe emplayesé. Based onthie Defendant taiwyer's allegedly.defamatorystatements,

vthé‘«f,qnﬁeﬁempl‘oxeelﬁi'ed'.a‘n-,answer and counterclain: for défamatiqn;against~ﬁlgintiﬁv;: On
‘top of the datnage frofii'thie iability €xposure, another-darnage.causéd bythe counterciaim

isithat it does, of course, takes away froma jury's full aftention to Plaintiff's ‘claims; which

the: Defendant 1awyers had agreed to pursue. Furhier compoundinig the 6fror, the

Defendanitlawyers and lawfirms neglected to tell their client; Plaintiff; for rore than two

years'aboutthe factthe:Plaintiff was being sued for money damages because of their.own:

allegedly defamatory statements. Defendants aiso neglected to tell Plaintiff that the

P

Defendantlawyers were “necessary withesses” because: the Defendant ’lé;vy_éré“i alleged
torfious conduct took place:pribr to suit being filed and that those circumstances created
8 non-waiveable:conflict of interest.and an immediate.need for-substitute cotnsél.. At the;
trial-ripe-age ‘of about :'2‘‘""'/z,*«'-»_ye_’ara;,,{\he.[?)e;fend'anfi'a\{/y_‘ersi filed a motion'to' be: relieved
based on.that;hon-waiveablé conflict, which: was granted; .causing the nieed for other,
lawyers to be engaged and compensated to:take over-the representation to ‘defend the:

countefclaim: Plaintiff's insurance coverage would net pay for a lawyer-to také over the

representation.on: Plaintiff's claims, only for-defense of the counterciaim. With no.lawyer.

atthe helimifor Plaintiffs claims, Plairitiff was tasked with the difficult challerige considering

the.age.of the:underlying caseto find'replacement:counsel to finish the job on‘its.claims
‘againstithe employee: The'underlying case remains pending; Because the:three year
anniversary of the counterclaim is approaching,.because Defendants may.claim the statute
of limitations:on Plaintiff's malpractice.claims runs oni that date, and because Defendants
have not'agreedto Plaintiff’s proposal to:toll the statute of limitationss; the circumstances
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created by Defendants require Plaintiff 1o cammence this lawsuitandsimiltaneously move
instructions in Epstein.v. Brown: 363 S.C. 372, 610-$ £24'816, 821:(2005) (citing cases,
and ‘other ‘authoritiés commenting on'totions to stay legal malpractice cases: whilg
Underlying matter is pending and'tolling agreements betweenthe parties to toll the statute’
of limitations), |
'PARTIES
2. Defendant, Jérry N. Theos, i, Qﬁoﬁ-iﬁfbfﬁ’iéﬁﬁn;?ﬂd belief, 4 citizen and: rl,e”'_sji:deﬁl?
of Charleston County, South Carolina, :and is:licensed to practice law and render-legal
services in South:Caroling: |
3. Défeﬂdar‘!t,;"’;U,RlCC,HIAOi,::h':i:OWE!KR.ELL:,.jO,HNéON;ETbPOREK'THEOS &KerH, PA, is, .upén»
infermation and belief, 2 Professional Association-organized and existing underthe laws.
of :Sauth Carolina, with-its: _pﬁn,cigal place of business.in Charleston Counit'y,..-ns':outh-
Garolina. | |
4. Defendant; Cheryl D. :S'houn;\i‘s.jugon_.i_n_fo_rmation.fand betief, a citizen-and resident
of Charleston County, Soufh Carolina, and is:lisensed to practice law and render legal
services:in South:Carolina.
5. Defendant, TaYLOR, SHOUN, BOWLEY & BYRD; LLC is.Of Was;;upon i,nﬂ;g'rir_iatighﬁan'd'
belief; a. .Lfﬁjted Liability-Corporation: ‘organized -and- é.iisfiné under the laws of South.
Carolina, with:its:principal place:of business in Charleston.County, South-Caftolina:
6. Plaintif; PERSONAL CARE; INC.;is:a@ Corporation organized and existing under tfig
laws of South-Carolina, :prqyji&ing ambulance services:for. the' community in Beaufort,
Chatleston, Colieton, Hampton::and Jasper counties in'South Caralina,
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JURISDICTION
7., This'Court has jurisdiction overthese matters based upon Adticle V- of the:South:
Carolina.Constitution; S:C. Codé:Ann. §§ 36-2-802'and 36-2-803, andiits plenary powers..
8. Venueinthis Courtis proper as Defendant, derry N: Theos, and Defendant, Cheryl
D.'Shoun, are, Upon.information-and belief, citizens.and: residents-of Charleston County,
South-Carolina; Upcn-information and belief, Defendant, Jerry N. Theos, Défendant..
URIECHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA, Defendant, Cheryl D..
Shoun; and Defendant; TavLOR; SHOUN, BowLe. & BYRD.: LLC, maintain® offices i and
provide-legal sfe'j'r-.v'i‘c':e's}'fér}éli'efhtsi_in;}Cﬁa"r}ééton-fCouniy;‘.’South}C’g(olina_:_
9. Atall felévanttimes, Defendant, Jerry N. Theos:(‘Theos"), was, upon.informaition.
and belief, a Member.and owher of Dgférjdant_-,.Uhat:c'mq,jﬂ()ws,-_KRELL,.J_O'HNso&'-,-TSPo REK:
THEOS & KEITH, PA _(_?UR,lec,,w,o.:,HowEﬂ":); and was:aciting;;as:-its agent.,
10:  Atall felevant tiries; {he:acts, omissions, and liability of URiccHio, Howe includes
the.acts and/or omissions:of its -agents, principals, emplbyeés and/or'se_rvan{s:-ihglﬂdiﬁé'
but riot fimited to‘those By. Theds, both directly and vicatiously, as well-as jointly and
severally; pursuant to’principles: and doctiines of non-delegable duty, corporate liability,
apparent authority; agency, ostensitiie agency, and/or respondeat supérior.
11. At all-relevant tihw_,eis‘.ng}cj‘cHijc;’): HOWE acted’ by,and throughﬁ its: emgléyees;andj
-ageriis, ,inc{udjn‘g_!butz,n‘ot?ﬁmifed fb'Téh‘eos’, who acted within the.course and scope:of his.

‘employment and/or agency-withall implied: inhefentt; apparent and expréss authority to,s0
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3

Bind his master and principal by hiswillful, wanton.and reckless actions and/or omissions
making URICCHIO, HOWE vicariously liable for same Lirder the principles-and doctrines of
non-delegable “duty, corporatz.;-,.fia'bilit‘y‘,‘ apparent authority; -agency, ‘ostensible. agency
and/orrespondeal superior. |
12, Atailrelevant imes, Defendant, Cheryr,D.'Sh;bq ("Shoun"), was, uporiinformation’
and belief, a-Member atid owner of Defendant, Tayior, SHoun, BowLev-& Byro, LLC
("TAYLOR, SHOUN?), and was:acting as:its agent.

13. . Atallrelevantiimes, the actfs..grh‘ts.s_iens,:andal‘iébiﬁ.ty-.t)‘:f TavLoR, SHOUN includes the
acts and/or omissions of its agents, principals; smployees and/or servants; including but
not limited to:those by Shoun, both directly.and vicariously, as well as jointly and severally,
pursuant to principles:and doctrines of.non-delegable duty, corporate liability; ‘apparent.
authofity:-agéncy, osténsible agency, snd/or respondeat superior.

14, Atalltimes relevant, TAYLOR, SHOUN acted by and through its employees .and
agents, 'incluﬁing';?utinm fimited to Shoun, who acted within' the-course-and scope of her -
employment and/or agency with all implied, inherent, apparent an‘d‘expre'ss;_ad,fhority to.so
tpigd her master and. principal by their her willful, wantor and reckless éCﬁo?s andfor
omissions. making TAYLOR, SHOUN vicariously liable for.same under the principles and
doctripe_sof non-delegable duty, corporaté liability, a'ppaijent;aumorjty,_;ag,ency.»‘Qstehs‘iblg.
agéngy and/or respondest 'sup_eh;ér:

15 Atalirelevanttimes; and-uponinformation‘and belief, Theos and Shoun (collectively
“Defendant Lawyers”)acted as co:counsel for Plaintiff, PersonaL CARE, ING ., ('PERSONAL |
CARE?). g
16. DefendantLawyersaccepled the representationof PersoNAL CARE;tO:purs'ue‘dai'rhs‘,
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againstits former employee, Hattie M. Askew (*Askew’); who resided.in Hampton:Courity,
South Carolina; for her allegedly tortious - aclivities in vigiation of her .contract. ‘with

PERSONAL CaRE, ‘a maijority of which took place. andlor had. consequerices in Beaufort

" County, South Carsling,

17. ASan integral part:of the Defendant:Lawyers’ acceptance of the representation;.a
contract-of represeritation was entered by-and betwieen URiccHIo, HoWE and TAYLOR,
Sﬁd@f‘:‘i?dﬁi‘.«"h"e.f:f‘.f.s;f.'?éﬁ.:'éﬂleéRS;éNAL CaRE; on the second part: URIcCHI0, Howe and
TAYLOR, -’SHOUN‘EW?I}EE@ fefertad to'as the “Defendaiit Law Fimns:” .

18:  ‘On September 14, 2009, Theos sent a letter, .as>agent for PERSONAL CARE; fo

counsel for Askew and.a simultaneous copy to thifd-parties containing statements-abouit

Askew:that Askew:later claimed were aliegediy-defamatory about-her.

19. On 'b@;’e_’gﬁbéﬁ '10; 2009, the: Defendant Lawyers commenced. .an attion in
Charleston Cournty, styled Personal-Care, Inc. vs. Hattie M. Askew .d/b/a; Lowcountry
Medical Transport; Ine:Civil Action No.2010-CP-23-626 '(“thAe_:-_A_él'{éw;Iaiy"sﬁit'_‘).-

20. -OnmMarch 9,.2040, Askew filed an Answer and.Counterclaim.asserting a claim for
defamation. ("Askéw counterclaim’) against PERSONAL-CARE based on' the dlléged
defamatory. statements in the !eﬁer;frpublish'edi’by:"rheos.‘ |

21. Defendantsdid notmform PERSONAL CARE aboutthe Askew counterclaim until May
2012, more'than:-two: years-after the counterclaim had been filed.

22, Defendants'did notinform PERSONAL CARE for more than two year's that bacause the
Askew counterclaim was based on-the letter written. by Theos, a conflict of ‘interest ,h_ad.'
arisen between Defendants; on the one’hand; and their client; PERSONAL CARE, On the
other. ‘
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23.  Defendants didnot to inform PErRsONAL CARE for more than two years that because:
the Askew counterclaim was based on the letter written by Theos, it was highly likely that
they would: be called at trial as witnesses:and-therefore would.not be able to-serve as trial
counsel, which would cause substa ntia!’fprejuaice to Askew counterclaim. *

24.  The existence of the Askew counterclaim, the factual basis for that.counterclaim,
and 3.thégprose_‘cuti¢n;,_dff that-counterclaim at the trial of Askew lawsuit will, as a matter of
'necesé'ity\,fréﬁqqi:re the jury toTeduceits focus from 100% 0n PERSONAL CARE' claims againist
Askew and direct attention {o the Askew counterclaim, thereby causing injury ’t;PE RSONAL.
CARE and reducing the.chances.of Sg)gcegs: on its claims.

25, On March. 12, 2010, Askew’s counsel filed a motion 1o change- venue : from.
Charleston Countyto Hampton County, which was heard and.granted in July-2010.

26. At'the:time of the JUiY 2010 hearing, Defendan'ts,__.,;were_;r.equir_ed to, but did not.
pigduce evidence showing'that venus s proper in some county other than Hampton
lC:ounty.d |

27,  Atthe.Askew.lawsuit wasfiled and:at time.of the July 2010 hearing, evidence was
available'to-establish ‘y_enue“in;,Beadfbrti'c,’,ountg; South Carolina:

28;  Prior 10 filing the Askew lawsiit; Defendants knew or should have known that
Beaufort: County was:where the most substantial pant of the Askew’s acts or omissions:
occurred, where PERsONAL CARE primaily. operates, and where a substantial number of
wilhésses resided. '

29.  Defendants.should have filed the‘-As‘kewflawsuii‘intBeaufbrt-.GOunts', or prior to the

hearing in. July 2010, submitted affidavits. and-other evidence opposing: the motion fo
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transfer. venue to Hampton County:

30:  -Shortly after May'2012, after the Defendarit Lawyers first disclosed to PERSONAL
Carethe existence of the Askew.counterclaim, new iawyers were retained on anhourly fee:
basis plus expenses16 také over:therep resentation-of PERsONAL CaARE i defense of.the
Askew counterctaim. | |

31 "The{D"eféfidan lawyer's errors proximately caused the Askew counterclaim and their
delay.in informing their.clierit aboutit-caused.new lawyers.to-be‘retained on-an houly. fee
basis plus expenses fo take-over the reresentation of PERSONAL CARE in defense of that
counterclaim:

32. InAugust2012;in the.Askew IaWsult, Defendants filed d riotion t'be rélieved.as
counsel:for PERSONAL Care based-on:a conflict of interest under Rule. 1:7, RPC.

33 By August;2012; PersoNAL CARE had already: paid:Defendants approxithately
$40,000:in.legal fees and expenses. ‘Additional legal fees and-expenses.continue:to be:
incurred 16 defend PERSONAL CARE against the Askew counterciaim.

34 AfterAugust2012, the Defendants preparedaproposed Ordergranting their motion
torbe relieved as Pérsonal Care/ counsel.

35.  On.November, 2012, ‘the trial’ court ‘signed the proposed (")rder'.prer;ared*"b;y'
Defendants. granting their motion to. be:relieved almost three (3) years-after Defendants
filed the Askew lawstilt: i

36. The Order granting Defendants’ motion toiberelieved only sllowsd PERSONAL CARE:
sixty/(60):days, until. December 31, 2012, to obtain new.counsel..

37: ‘The Ordergoes:on to state that PERSONAL CARE:WoUld be required to proceed:pro
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seif new counsel was notobtained, even though Defendants knew or.should. have kniown
,‘tﬁ-a;t; @ corporation Cannot répresent ‘jtself. ‘and Mr. Cignavitch, PERSONAL CARE’
representative,.is. not:licensed:to practice law.

38: After November 1..20s12;ia..,h'eaﬁhg was'held onPErRsONAL Care' second motionto
change-venue:

39.  The courtdenied PErRsoNAL CARE' second motion to.change venue on“{heagroubds
that the, D‘eféndanfs:fa'iled}'to?éubmit;eviden'ce‘:'su'ppdrting«Vehue if:Beaufort County When
the first venue-motien was heard‘in :July:2010. »

40.. .As-a:direct and proximate:result of the Uef'éndanfts’ errors, PERSONAL CARE. was
forced to-spend addullonal funds; and ‘commit- time-and other résouices: tor mmgate the
damages caused as a; dlrect and prox:mate resuit of Defendants" orrors.

41, THe claims and counterclalms in the-Askew lawsuit remain. unresolved.

42, As.adirect-and ?roximai'e result of the Defendants’ errors, PErsONAL CARE s at
substantial fisk of a verdict on the. Askew countérclaim.

'4?;._ Had Defendants followed the rules for client safety and protectlon followed by all
reasonably pradent lawyers.in: South Carolina and thereby meetung the standard: of i care
f,or,lawyers:m.‘Squth Carolina hand!ing»thefsame or similar matters,,PERsouAL ‘Care would
not have suffered the financial losses itincurred, including actiial damages; consequential
‘damages, and;prejudgiment intergst..

43, D,éfendariis'havezrefused*tb-admit'i'heir‘ffault ft"or the financial Iosses they ¢ausedto
PersoRAL CARE., ﬁ

45.  Defendarits. have refused to-accept their responsibility to make: PERSONAL CARE
wholefor. the financial losses they caused to PERSONAL CARE:
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46: IDéféndants.haveé-requ,gq to'offer even one penny to.make PERSONAL CARE wholé
for-the financial losses they caused fo PERSONAL CARE..
FOR'A FIRST CAUSE OF ACTION

(Legal Professional Negligence)
‘{Against Theos and Shoun:Only)

47.  TheforegoingParagraphs are reiterated andirealieged s though'sét forth verbatin.
48.  Atall relevant times, a:client-lawyer refationship existed between PERSONAL CARE-
and the’ Defendant Lawyers.

49.  Thescope ofthe client:lawyer.relationship r.equife‘d the Defendant Lawyers, among
other things, 1o profect PERSONAL CARE interests and pursue its.claims against'its former:
employee; Hattie:M. Askew, for her-allegedly tortious activifies in'violation of?herz’cidties.‘dff
loyalty and in"Violation of her contract with PERSONAL CARE.

50.  Upon :agreeing o represeni PersonaL Care, Defendant Lawyers impliedly.
represented that they (8) possessed the' requisite degreé of learning, skill,-and’ ability:
necessary.{o the practice of the profession that oj’her*iéwye‘rs.‘o}dinari'!y;possess: (b)would
éxercise the bé’iS(ifoQfeSSiOﬂa[-iﬂdg?m;em;éha:(c) would.éxercise reasonable and-ordinary-
care and:diligence:in‘the; use and apblica't'mn:of"’s'ki'iltandf;knowledgef=to their pursuit of:
PERSONAL CARE"Claims against Askew:

1. By virtue:of their client-lawyer relationship, Defendant Lawyers:owed duties' to'
PeRSONAL CARE; including the duty to protect, preservé’and advance PERSONAL CARE"
cigﬁis, and‘interests by possessing-and exercising tné?i-degree of care, skill and learning
which zGther réasonable :and: compstent lawysrs wolld be-expécted 10 possess:and.
éieirci"se’*-undérjtﬁe'-sam9:or-.éi.'m‘_ila,r:-.-ci_icumstafm*;es.

52: ‘The§:standard‘si-py which thie Defendant Lawyers' satisfaction-of the'r professjonal’

Page 10:0f 17



’dutiés are-measured arereferred to'as“the standatd of care,"which can also be described
as"client safety rules
53: The ‘client safety rules? are general principals by:which competent and reasonably
prudent lawyers carry-out their duties in' handiing their clients mattér so their client's
interests are-protected. |
54. itis aclient'safety rule that a lawyer should be trained on how to haridle their client's
matter-so their ¢lient’s interests are: proteéte;'i;
55 Itis a clierit safety rule thata lawyer should follow the réquiterentsof the law when
handiing the:¢lient's maiter so.their client's interests are protected.
56.  Itisaclientsafety rule thata lawyer'should avoid doing-or'saying things that create
legal claims a:g'ains;.g_theit?ctieﬁt so their dlient’s interests:are protected..
57. ltis a client éafegytruig‘ that'a lawyer should avoid deing or sayin§ thfgng.s‘that.;zi:‘au_sea
* the client t6:spend mofe-mengyaon,lqgai'fees-.so their. client's.interests are protected.

58. Itis-aclient safety rule that a lawyer should keep the client informed-on all inatters
conderning the client sp. their client's.interests are protected.
59:  itis aclient'safety rule thata lawyer should avoid'saying or doing things that create -
a-canflict of interest. be&ve,eh‘,gthe, lawyer.and the client so that the:client's.interests are:
protacted.
60. Itis a:client safety rule that no lawyer should sver needlessly endanger their-client.
61.  When a lawyer breaks ‘é'jclie‘ni,s‘&fe‘t“y rule the client'is needlessly endangered.
62. 'W_h’en,iag.,tayfiyér;_bre'a k&:a ‘clignt safety rule the: client's interests are at fisk-
63. ‘Whenalawyerbreaksa client safety rule that:causes ham tothe:client, the lawyer.
should pay theclient for'the damages:
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64.  The Defendant lawyers violated thie:client safety. ule to follow the: req"ui'reménts of
the law.when handling the client’s matter when they sent aletter t"c;j;aitttwir_d 'pa&y’.éodxaihiﬁg
allegedly. defamatory statements about Askew. : |

65. "Tnebe’fegdgntA;aWygrsyio{gxeg the client safety rule lo avoid doirig of saying things
tnétvijc:keja_tej_l"e’g'él claims against.PERsoNAL.C;\RE.'z

66.. 'The'De?endaﬁ_t lawyers violated the client safetyriile to avoid doing or saying things
that cause PEésQr:;ALCARE_ to:spend m'ore:m‘ovne‘y on legal fees. :
67. The Defendant. lawyers- violated the dlient safety rule to keep :_Pg‘ésomg_ CARE
jnféﬁh‘édbn‘-zail, maiers' concerning PERSONAL CaRE; including the Askew. counterctaim:
68: The Defendantlawyérs vidlated the clierit safetyriile to avoid sayirig or doing things
 thatcreatea conflict of interest:between the Défendént- Lawyers and PERSONAL CARE.

69 - Because the Defendant Lawyers: violated the.client safety._rules;,,. th'e Defendant
'LLaWe“?ﬂs'needJess{y‘ endangered their client, PERSONALCARE, to a risk of an adverse:verdict
on:the Askew counterclaim.

70. Because the Defendant' Lawyers violated the-client safety-rules, the Defendanf’
Lawyers neediessly eridangered their clierit; PeRsoNALCARE, causing it incurthousands
of dollars in'legal fees to-defend against the Askew counterclaim. .
v71_. The.bbiig;ja_tipnftq inform PERSONAL CARE ‘about the -Askew counterclaim. did riot
involve Defendant Lawyers" exercise of proﬁfé_ssionai,judgmen‘t‘.
72. -Dé’féndantul_’awyefrjs_'-errqrs in‘failing to’ inform PERSONAL CARE ,ab“o:t'nj the Askew
‘c':ou_n:terciﬁairﬁiwilefe nota resuit of the exercise of professional judgement, but were. inste‘éd
erors ‘r‘esutting-,from'oe'fendqnt Lawyers' failure to exercise orqma‘ry-s_kfivlll,énd knowledge.
73. Basedon thfe';to,reg;iing. D\é‘tﬁnd"_a'fitﬂ,,Lé_\i\j(yerS’ffajled to meet the minimum standard
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ofcare.and thereby breached.their duties to perform compétent and prudent legal services
to'PERSONALCARE a5 Would ordindry/and reasonable lawyers under similar-circunistancas:
74. Defendant Lawyers failed to meet the minimum standard of care and thereby
breached their duties to pefform compiétent and prudent legal services andiotherwise acted
in'.a negligent, gfbs‘sly negligent, willful, ‘wanton andiireckl'ess:manner'fin 'such- other
particulars.as.the évidence:in'this:casé.may demonstrate:

78, " Itis teasonably foréseeable that PERsonaL Care would:incur substantialidamages
in-he even’t‘iD‘.e'f‘en*damruawye‘rs;"f"éi[gd to niget the minimumstandard-of care .m,;.hgndn,_ng
the Askew lawsuit, |
76. As adirect and prqiirh;'_atg;cagse .ofDefendant Lawyers' actions, PERSGRAL CARE
iriﬁ:difﬁed”éq}tyai da,'r'ha'g,és;"f,spécialidamages: and.incidental dahaggé,»'-alli-inAana.amQu,nt.. to
be more ‘specifically:proven at trial.

77.  WHEREFORE; PeRSONALCARE prays for judgment.on its professional:negligence.

cause of action against:Defendant Lawyers. for adtual- damages; special dafages: and

incidental damages..and such other.relief as the Court may deem reasonable. and.proper:

'FOR:A SECOND'CAUSE OF ACTION
. (Breach of Fiduclary Duties)
(Against:Theos and Shoun Only)
78.  Theforegoing Paragraphsare reiterated and réalieged as though set forth erbatim.
79. »AA't-f’all,‘re"l'e_\?é_ht;,times,AD_ﬁefendan‘tftaw;/ezshad_:and,owed'ﬁduciary;dut'ies to PERSONAL
CARE:

80. Defendant Lawyers' 'ﬁdudi,'a‘ry';duti‘e'_é‘ to :PERSONAL CARE inciuded, but were not

limited to, the:dutiés oficompetence:and loyalty, as wéllas the duly to act:single-rindedly
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in preserving, proféctin’g'_»,and advancing the rights-and interests:of PERSONAL CARE.

81. Defendant 5Lff32WjY¢t$fi'h§ﬁ a.duty fo keep PERSONAL CARE fully informed on-all facts:
material to the Askew lawsuit.

82 Defendant Lawyers had: & duty to inform PersoNAL Care about the:Askew:
counterclaim promptly uponlearning ithad been filed.

83. ?éfé;n’qaht_ Lawyers:had-a duty to avoid:continuing. to.represént’ PERSONAL. CARE:
once a-conflictof interestarose: based ‘on the-factual basis for the A s‘ke.yyfc,oqnter.q'lféi‘m.
alleged in the Askew-lawsuit..

84. Defendant Lawyers failed to méet the minimum standard of condict and:theréby:
bréached ',théiirf;ﬁau'ci'ary- duties to .proyide: competent and. prudent’ legal services: to
PeRsONAL CARE 8 Would dr'd?na"i -and reasonable fiduciaries under similar circumstances:
85 Defendant Lawyers failed to meet:the minimum standard.of conduct and thereby.
breachied theif ‘fiduciary duties to PERSONAL: CARE, When; among ‘other” things; the
De"f_éhdan‘t-,f!.a,wyers-djd}-noi.jrifonﬁ;PERsoNAL CARE in'a timely’ manner:a’b,éut the Askew
counteiciaim; '

86: ‘Defendant Lawyers failed fo meet the:minimum Astan&ar,d:of'conduct and thereby:
breached their fiduciary:dutigs to:Personal CARE ?iﬁ_SUcﬁ othier particulai's as:the évidence
inthis:case:may demonstrate.

87. Asa directand proximate cause:of Deféndant Lawyers' conduct in‘breach of their
fiduciary:duties, PERSONAL GARE~.'~sustafi'ned,gcompensat‘ory;dahagesf in.an amount to be.
more-spedifically proven at trial.. |

88 Based upon’ D,é’fendént-{Lawyers"~cond,u<:;t' in: breach of 'thei'}f.ﬁdimi:ar_y: duties of
onény;P'ERSONALQCARE;SHQUIQ be entitied. to an Order requiring Defendant Lawyers. and'
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Defendant: Law Firms: to. disgorge .all fees ‘and Oter benefits ‘btained from their

'refati‘i)nsl’ii_gzw_i(thlRERSQNA'L CaRe:

89. WHEREFORE, PeRSONAL CARE prays forjudgment.on this bréachof fiduciary duty

cause ‘of action against Defendant Lawyérs for actual compensatory damages,

disgorgement:of legal fees:and all other benefits from their relationship with PERSONAL

€aRE, and such other relief as the-Court may deem reasonable andproper.
FOR A THIRD CAUSE OF ACTION'
- (Breach'of Contract)
(Against DErenDANT Law FIRWs Only)

90. Theforegoing Paragraphsare reiterated andirea'ueged-‘aszthbugh setforth.verbatirm.
91. Deferidant L:aw Firms ehtered int6 a confract'with PERSONAL CARE, the terms of
which Defendant Law Firms agreed and.contracted to provide competent arid pruderitlegal.
sérvices to pursue recovery on PERSONAL CARE' claim against its former empioyée; Askew.
92.  PersonaL Care fulfiled all‘necessary’ preconditions ‘of the contract and escrow
contract, if any, with Defendant Law Firms,

93, DeferdantLaw.Firms breached the contract with PErsoNAL CARE when Defendant’
Law Firms sent 4 lefter containing allegediy defamatory statéments about Askew:tothird-

parties:and when they failed to inform PersonaL CARE about the Askew counterclaim:in:

a timely.manner.

84. As a direct and proximate.fesult of Defendant.Law Firms' breach of contract,
PERsONAL CARE sUstained actual daniagesin an amount to be riiore specifically. provén at

trial..

795, WHEREFORE, PersonaL CARE prays fof judgment on'this cause of action against
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Defendant L:aw Firms for actual damages suffered andsiucti other relief-as the Couri:may
deem reasonable and:proper:

TRIAL BY JURY

96: -Plairititf demands a juty'trial o all claims and issues: so triable.

EXPERT AFFIDAVIT

97.  'Pursuant. lo: S:C. Cope AnN. § 15-36-100(8) {(2006). attached. herefo -and
incorporated hergin by.referénce as Exhibit 1. is the affidavit.of Robért D. Dodsof, J.D:..
an.expert withess and iawyer-licensed.to: practice.law'in'South- Carolina; whichi:specifies
atleast.onenegligent act'or omission claifmed to.éxist:and the factual basis for.each claim:
based on the:available evidence atthe lime of the filing. of the affidavit.

PRAYER FOR RELIEF:

A‘WHééEFL@RE} Plaintiff; PersonaL CARe, LLC, prays for a judgment against
Def..éndahts:.gdéffr;v'Nl Theos: URiccHio, HOWE; KRELL, JoHnsoN, TOPOREK THEOS & KEITH,
PA;.Cheryl'D:. Shoun; and Tavcor, SHOUN, BowLey. & BYRp; LLC; as follows:.

1, As ‘to -;tbe Professional Negiigence cause of action, for a jud:gme,n“t' against
Defendants;; Jérry: N.Theds and Cheryl B. Shotn, jointly and severally, for ail- actial
,d,amagés., js_;")éci,a'l’.z.démage‘s.,and incidental -damages, all in én' amount to be more
specifically proven.atitrial; thefc;sgs-:of this lawsiit; and s”uch"_other’reii’éfas;the Court may
deem reasonable and proper;

2. Asto the: Breach :of “FiduciaryDuty cause. of action, for a judgment against
Defendants, Jerry N:- Theos::and: Cheryl D. Shoun; jointly. and:severally, for:all 'aC'tu'al

damages, special:-damages; and; incidentdl damages, ‘all lin @n amount to: be rmore
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specifically proven attrial; for an order for disgorgement of all legal fees and other benefits;
for punitive damages; the costs: of this lawsuit; and such other relief as the Court. may’
deem reasonable and proper.

3: - Asto the Breach of Cbn'tr.ébtj’fdaus;; of action; for a judgment against.Defendant.
URriccHiO, HOwE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA and TAYLOR;.SHOUN,
BowLeY:& Byko, 'LLC, jointly.-and severally, for actual damages suffered and such other
relief as:the: Court may deem‘reasonable‘and proper. |

| Respectiully submitted,,

PenpARVIS LAW OFFices, P.C. |,

Thomas A, Pendarvis (SC Bar # 064918)

Catherine “Carey” B. Kemney. (SCBar#)
¢ : 500 Carteret St., Suite'A

Beaufort, SC 29902- 5066

'843.524.9500 Tel.

;843 524.9501 Fax.

Thomas@ PendarvisLaw. com

www PendarvisLaw.com

‘Lawyers_for Plainliff, PERsSONAL CARE, INC. »
Beaufort, South Carolina

April18,.2013:
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
: ) FOR‘THENINTH JUDICIAL CIRCUIT

COUNTY: OF:CHARLESTON. - ) CASENQ.: 2013-CP-10-1396

Personal Care, Inc,,

‘Plginuff,

CONSENTORDER
STRIKING CASE FROM DOCK
[RULE 40(j), SCRCP]

VR

Jerry N.“Theos, Uricchio, Howe, Krell,
Johnson, Toporek, Theos & Keith, P.A.,
Cheryl D, Shoun, and Taylor Shoun
Bowley & Byrd, LLG, !

~ Deféndants.

IT APPEARING to ‘the Court that Plairitiff Persoral Care Inc: (“Plaintiff”) and
‘Defendants jerry‘;N. “Theos, Uricehio, ‘Howe, Krell, Jacobson, Toporek; Theos: & Kéith,: P.A,,
iCheryl;D;f;Shmx-n,;and Taylot Shoun, Bowley & Byrd, LLC {“Defendants™), pursuant to. Rule
40(j) of the South Carolina Rules of Civil Procedure, agree to strike the abo;ke-cabtiéned case
f_mxﬁthevdéickqt.'

IT FURTHER-APPEARING that cach.party agrees that if the claim is restored within-one
year .ffoim;_.t,he’i:dayleﬁof this Order; the; statute-of limjtations shall bestolled as to all consenting
parties during'the titmie’ the ¢ase is stricken; and any unexpiréd portion:of the statute of limitations
as of the.date of this Order'shall reiiiath and begin to-run ot the daté'the claim is:restored.

IT. IS HEREBY ORDERED that the above-captioned.case be stricken. from the-docket in

accordance with the agreement of the:parties pursuantVt‘o;Rule»éO‘(j‘)_.,';SCRCP,

" [SIGNATURES ON FOLLOWING 4 PAGES]




IT'18;30 ORDERED:.

Charleston South Cardlina-

)&‘&m\\‘ 2 Z 2013

C-hv:f\A mfmswwe Judge
“Ninth Ju 1c13| Circuid,

o
)



WE-SO CONSENT:

“Thomas A. Pendarvis, Esq.. -
. Catherine:B. Kerney, Esq.
Pendarvis Law Offices, P:C,.
500 Carteret:Street, Suite' A
‘Beaufort;: SC:29902-5066
(843)'524-9500'
1843).524-9501 fax’

Consel foF the PIZintiff




WE SO CONSENT;

B well Whaley Pat{erson &:Helms, LLC
P O Drawer H.

(843)577 7708 fax

Couisel for:Défendants. Jerry'N; Theos and

Urlcchlo, Howe, Krell, Jacobson,’ Toporck Theos & Kelth P.A.




“WE SO'CONSENT:

David %verstreet Esq
.Amanda K; Dudgeon, qu
éCzulocL Copeland & Stair;; LLp
:40:Calhoun’ Streét; Suite 400
~ Charleston; SE; 29401

j(843) 1270307
(843).727-2995 fax

‘Coufisél t‘or Defendants’ Chcrv] D. Shoun
and Taylor, Shoun, Bowley & Byrd LLE

o~
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STATE OF SOUTH CAROLINA |-inTHE cCouRTOF COMMON PLEAS . |
| NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON | CIVIL ACTION NO. 2013-CP10-1396

'PERSONAL CARE, INC.,

Plaintiff, | ~ CONSENTORDERRESTORING . "
N - CASE TO:DOCKET e
vs. o (RULE 40(j), SCRCP).

;JerryN Theos; URICEHI0, HowE,
_KRELL, JOHNSON, TOPOREK THEOS &
KEmH, PA; Cheryl D. Shsur; and”
"TAYLOR, SHOUN, BowLEY & BYRD, LLC,:

Defendants. '

1T APPEARING fo-the Court:that Plainitiff Personal Care Inc. {*Piaintif")- and
Defendants Jerry N. Theos, Uricchio, Howe; Krell, Jacobson, Toporek, Thaos &Keith, P.A.,
Cheryl D.ého_u_‘rn; and Taylor Shoun, Bowley & Byrd, LLC"(f_’_tSef'end"ants”}‘,rpursuantzto Rule:
40()yof ihe South Carolina Rilles of Civil Procedurs, agres to restors the above-captioned -
case.to the docket, which:was removed by Consent Order on August 28, 2013

TS HE&E’BY ORDERED that théabo’v’e-c"aﬁ!idned'é'a’s"‘éibe réstored to the-docket,

AND IT IS SO ORDERED.

e e e

Chief. Admmsstratlve Judge
‘ o Ninth Judicial Cireuit
Charleston, South-Carolina

., 2014




‘WE SO CONSENT:

 Thofagi A PeKdams (sc Bar#064918)
- "'Cathenne “Carey” B. Kermey.(SC Bar# 81429)
PENDARVIS LAW OFFiCES, P.C.

Beavfort, SC 20902-5066
8435249500 Tel, -
Thomas@PendarvisLaw;coiri

‘Counsel for Plaintiff, PERsONAL CARE, INC.

5(843) S77. 08 fax-

;Counsel for: Defendants Jerry’ N Theos and:
URICCHIO, HOWE: KRELL JACOBSON, TOPQREK; THEOS&KEITH P,A

C ryl D Shoun J D. 7 — PV hr L BL G adeediome s il e
N XSEN. PRUET,, LLC - ‘
PO Box486 -

Chaﬂeston sC 29402'

5(843)720*1762

Pro sefor:Cheryl.D. Shoun’
and Counsel for TAYLOR Saouu BOWLEY & BvRrD, LLE."
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-i--=:-2<< Forwarded messager------s=-+. .

From: ThomasA ‘Pendarvis <tpendarvis@pendarvislaw.com>

Date: Wed; Sep: 17, '014 at 12:55 PM -

Subject RE:2013:CP-10:1396

To: "Dennis,’ R Markley Jr. Law.Cletk (Lindsey M. Cottey)" <MDenmsLL(Dsccourls org>
Ce: "M Dawes Cook "_<mdc@bamwdl whaley:coin>; Phillip Ferderigos

<pferderi msf Dharnwell-whaléy -COm>, Andrea Goodreau <AOood«eau@m.nd1wnsldw com>,
Leslie Tma <] Tma@nendarvnsiaw .com>, “s shoun@neanpruci com”

'<cshoun@nex>enpruet com>; Catherine Byrd: <calhermc0(bbeaqcom> '‘Don Michel
,(DMxchcl@charlm!oncoumy org)" <DMiche ja\uhar!esmncountv org>

Ms. Coffey:

Please extend.my:apologies to Judge Dennis for the' cnrcumstances but Plaintitf.is wathdrawmg the-
proposed Consent Order to réstore the case (o tHe. active trial roster.as’ nol alt part(es havé:consented
to the restoration.

.Denms ;anda-a'pologtzed or nol mciudmg her in the recenl g.onespondence re!ated to the proposed
‘Consent Order to restoreé this. case to the active (rial roster: 1was under {te mistaken.undersianding that
Ms..Shoun was! ‘communicating. mformatzon about this maiterto her former law firm, Taylor. Bowley &
-'Byrd LLC ‘nthe future; we ‘will: be sire to have Tayler, Bowtey & Byrd, LLC. served wnh all materials:
Tequiring service: and ncluded inall communications, both efectronic and- wnuen

[{twas 4180 my- understandmg from the telephione calt.with Ms. Byrd-that Taytor ‘Bowley & Byrd LLChas
 -not.Cor Sented to Person; l‘Care s pfooosed consent’ Motion to res(ore the case tothe active trial
roster, .As SUCH; aformal motion to restore will be fitled and, as'stated earlier, Taylor, Bowley &: Byrd LLC
‘wilf be inctuded on:the sefvice list.. Again. under the cifcumstances the. pnoposed Consent Order is- bemg
~wnhdrawn ang we- w;ll proceed w;th ER formai motion’ to, restore.

2y

Thank you very riuch foryour'time and attention: to this matter.
Regards, .

Thonias 4. Pendarviy

Pendarvis-Law ‘Offices, P.C.

s P o T 13
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Janet Smlth

From. Cheryl Shoun Icherylshoun@betlsouth neu
sm. Fﬂday. ‘March 18, 2010 4 00:PM
Toy Janet Snith

Snbject' FW‘ Personal Care vs. Askew ( coutd u.please. call me 568 0236)
. -—__Ja : ro-st

Have a greatweekerid,
-~ Qriginal Massage ~--
‘From:
ToiCheryl:Shoun:
-Sent:. Friday, March 19, 2010 2:06 PM

Sub}ect' Re: Persgnal Cars ve  Askew ( could u please call me 668.0236)

----- - ‘Originat- Message miid ' \
-From "Chery! Shoun" <che 'lshoun Dbells ,.e.'?'

‘Sent: Friday, March 19 2010 1:00:00 PM GMT -05:00 US/Caiada Eastern
‘Subject: Personal Care Vs, Askew

’Hey Bermes -.Hope this’ finds-you’:weﬂ.

We:have recelvad.an Answer and Counterclalm on behalf of the Defendantin this action, | need o ge( 3

_copy of the' Couriterclairm to- you; s’ responsa Is due’April 9. Nay | fax o you? Will you: provide the correct.
‘number?

Also,: r you wiii. -please provide’ your tnsumnce information, we will submn the Ccuntercla?m to your. carﬂef

‘Thanks. T'look forward 1o hearing from you.

-Gheryt.

Cheryl D. Shoun

TAYLOR,: SHOUN: BOWLEY & BYRD, .LLC
39 8road Slreet Suite 101

Charleston, 'S, C 29401

(843) 723-4020

{843) 72340214 Fax

This e-mail, as weéll-as any: Information Yransmitted withit; Is confidential: a(tomey-cllent communication-or
may omerwlse be’ pfivileged.or confidential and:is intended solely ‘or:the individual or entity.to, whom Itis
addressed. If youars notihe Intended’ ‘reciglant, please do not read, copy or retransmit this

communicalion but deetroy It !mmedlately Any- unauthorized- dissemlnatlon d:s!nbuﬂon orcopyling Is:
stnctly protiblted.

THEOS 0054:',

3/19/2010-

sl there.could-you-e-mailihe-Answer and Counterclalm-to Bernle?- Hnot-iti-do it Monday, — =~ — =~ - -






Pagé1:6£1

Janet Smith

From: Janet Strith

Sent; Friday, March 15,2
Toi beignayitch@caitiosst net
-Cex Cheryl'Shoun;:Janet Smith

‘Subject:  Afisweriand Countarclaim

Attachments: 4481..00%pdf .

Mr. Clgnavitch:' Attached piéase find.a fited.copy-of the Answer.and Gounterclaim, ‘Janet

From: Copler = = =
Sent:: Friday, March19,:2010 4:26 PM
YoiJanetSmith. '
Subject: Attached Image

THEQS 0055

3/19/2010
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Janet Smith.

-From? * ‘Chiefyl Shoun.[cherylshoun@belisouth: net}:
‘Sent;; Friday, Maich 26;.2010.10:23.AM
To:. bcignavitch@comcast Ast’
Cez- Jefry Theos; Janet Smith
‘Subject: {Pafsgn:il' Care v.:Askew
Attachiients::personal care:extension Itr,.if
Barnie:
I am so sorry:that have not had:the oppdnuﬁilyfto,c‘a‘ll"andjdisk:uss'the plaadings.sent to you-last week. |

A;‘:’f‘,fg,é'.'!ﬁft@ be.dut of town next week, and as usual, everything ssems to tail'on my dask when that
“happens. . : i

.I:am attaching & copy, of a-iatter I: sending 10 Askew's caunsel Téquesting an‘extension-ot time In whigh.

“to réspond to the'Counterclaim. - As| think we:discussed-aarller, when we'granted an extenslon to.
-Askew:s atlorneys, this Is a Tolitihe practice; and: | have no reason'to think It will not be granted. “You.will
ges, It-granted, our response willbe:due mid-May, giving us plenty of time totalk over the allegations.
Even if. It is'not granted, the response isn't:dus untitmid-April. 1'willl be back In'my offica.on April 6,:2010.

{ sincarely.appreciate your patisnce’in thls miatter, and look forwaird tG talking with you.regarding the

Counterclaim.: hope:allelse Is.well with you.

Cheryl

CheylB:8houn . . .. .
TAYLOR,‘SHOUN, BOWLEY-& BYRD, LLC
39 Broad Streat: Sulte 101

Charleston, $.C. 28401

(843)723-4020

(843)723-4021 Fax

This:e-mall, a6 well as:any Information transmitted with it; Is:confidential attor ney-cllent communiGationor
may otherwise be.priviieged or.confldenilal and Is intendad solely for:tha individual-or entity. to- whom its
addressed. Ifyou are'not the Internded reciplent, please.do not.féad, copy or etransmitthls -~
communicalion biit destroy It immediately: ‘Any:unauthorized dissemination, distributionor copylng fs

strictiy. prohibited.

4

“THEOS 0057

3/2612010.
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Jerry Theos

:From .Cheryl Shoun {cherylsboun@bellsouth net}'
Sent!  Tuésday, April 06,.2010'12:60 PV

Tor. =bcigha‘01téh@éomcé$t net.

Ct:f ,Jerry Theos _Janet Smith

»Sub]act Personal Carev. Haltle Askew

Bernle:: Hey. | am back In my office: today. and have: recelved canfirmation.of our- thirty-day exlenslon 1o
respond 1o the Coun\erclalm in-this case. Qur Reply is.due on orbefdre May 13, 2010:

Please letme know.a; tlme that. Is good for:you for'us to get together to talk aver our response. We may
eveil be’ablé fo dolt by phone ifyour: schedu?e Is- full in'the meantime:} wit probably prapare-a diaft and
send-it to you asia sbanmg polnt.

Thanks.

Chetyl

Cheryl D.-Shoun

TAYLOR, SHOUN, BOWLEY & BYRD; LLC
39.8r0ad Slrget. Sulte 1071-

Charleston. 5.C. 20401

{843).723-4620

(843) 7234021 Fax

THIS e-mall, 'ds well:as any nformation: trahsmitted:with.it, s confidential attorney-client. commumcaﬂortx or
may- otherwise. be privileged. or'confldentisi.and is. intendsd solaly.for the individual orentlty to' whom itis
addressed: |f yourare.not the intended reciplent; please do:not read, copy or retranamit this- |
communication but dastroy it !mmedlataly Any unauthorized dissemination, distrlouhon or copying ls.
strictly prohlbwed )

THEOS: 0059

4612010
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Jerry Theos

From Cheryl Shoun [cherylshoun@beusouth nell
Senl Tuesday, Aprll 06 2010 12:54.PM

To:. bcignavitch@comcastinet

Cel ey Theds; Janet'Smith -

Barnle [ forgotito’ mantion: mis agaln-— please:get your Insurance information to me as qu(ckly as your
can,. Thanks:

39 road Streat Smte 101
Charleston. SiC: 29401
(843)'723:4020 -

(843) 723—4021 Fax

This e-mall,'as well as'any. information’ transmltted with it, is confidential attomey-cnent communication or.
may. ctherwise be privileged, or confidential &nd i§'Inténded solely for the. individual of entity to'whom it;is
:addressed If you;are nat the: intended. faclplent, pleaés do not read,’ eopy. or retransmit this
“communication;but destroy. it: !mmedlal oly.. Any unauthorized dissemination, distribution.or.copying;ls;
slrfclly prohibited. . o .

THEOS 0080

41672010
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Janef Smith |

I'Shoun'{cherylshoun@belisouth.ney’
‘Seqt: Tussday; Aprll 13, 2010 9,61 AW
To:-  belgravitch@oomeast.net:
Ce:  Jeriy. Theos;Janet Smith
Bernie:. Good-n,iomln‘.g.;’i*lvop’a this finds’you well.

From: Cheryl’

- Pruet, LLC: Twanted lo'be able’to give thatiews to:you, rather than have you hear thenews via the form
- letter to.clterits:. I : 4 _

Lwant to et you' know’ thet |:Have withdrawn from.my former firm; and have begun practicing with Nexsan.

Nexsen Pruet hais ffices thrsughout South Carolina.and North Carolina, and-enjoys.a wonderful
Teputation; - Of course you will have the/cholte of whether you. wish for.me: o take this malter'or Whéthisr

You'Wish for.itta remaini:al my-former firm. If you chooss to have me taks the fils with. me, ltwiil Ge”

“handied at Nexsen Priet on the samé term's and conditions under which It-Is currently pending:

‘chiange and requestifig that you Indicate your.cholce; Hopefully theletier gives:yau the:optlon of returning
tto.me:as well‘as.lo;my former fifm.. it:can be faxed diféctly to me’at 414-8238.. if youi want meto
-continue handling your matters, please retum. the letier as quickly s possible;.I:can not physically
‘femoved the.fli8 from.my old office until your designation Is received. ) )

You.should ba fecélving a letter in theimmedialte future, perhaps as eerly‘as today, advising.you:of this

~ You may reach-me at thls e-mall address or.at cshoun@nexsenprust o ‘You may alsofeel free to call
“my office'at.720-1762: And, of course, you.can discusg'thls matter with Jerry.

Thanks so:miich, and't.hope t6 hear-from-yau in'the imimediate future. Pleass remember that a.Reply.

‘needs:to the, Counterclaimiby.Ms.:Askew will have to be served. by:the latter part of May.
Cheryl

Chary) D, Stioun

“Thils a-mail, s any:nformation transmitter W, ls-cor al & -t € i “ii:atiblj%.or
This'e-mail, as well.as any:Information transmittéd with It, Is:confidential attorney client-commun
‘may otherwise be privileged:or confidential and Is intended solely for the Individuaj orentity to whom'itis,
-addressed. u-are i Intended recipient, please do not read; copy of retransmit this o
authorlzéd digsemination, “distribulion-orcopying Is” .

THEOS 0081

411372010







NEXSEN|PRUET

Rémit Address:
' Post Office Drawnr 2426
PERSON' 4 CA.RE, INC Columbls, SC 29202
C/O'JERR .,'I‘HEOS BSQUIRE -
URICCHIO, HOWB, KRELL JACOBSAON Matter. No. 047020:00001
TO OREK THEOS & KEITH ‘PA: Involce No 53308064
iranp BROAD STRKET Invoice Date' June 2, 2010

CHARLESTON, §C 29401 _ Attomey CD SHOUN

Re: PERSONAL CARE,INC. - VS: HATTIE M., ASKEW D/B/A
LOW.COUNTRY-MEDICAL TRANSPORT, F/K/A LOW-CO! UNTRY
MEDICAL, TRANSPORT INC.,

For Professional Sérvices Reridéred Through May 18, 2010.
PLEASE SEE REVERSE FOR DETAILS -

CULTENY CRALEES eoirtenireiniiesini s iinnsssissisimiion s onssirs o S A4 B8

NEW BAIADCR i oo iyt finonsivpan s $1,444:88

ALL BILLS ‘ARB DUE ANDPAS ABLB N FULL UPON RECEIPT. OF THIS NVOKCE. A LATE PAYMENT CHARGE'
QF% A% PERMONTH WIL‘L Ba ADDED T0 ANY:BALANCE REMAINNG UNPAID:30 DAYS AFTER:THE'
" "BILLING DATE. )

. OFRCES I o
SRARLESTGICAE.  CHARLOTYE. NO'  COWUMMA.6C.  OREEHSEORO.AG.  GREGIVILESC HLTON WEAB:SC  CMYRTLEBEACH 30 RALTOHNG,

#3226-47700
Shoun-00353:



NEXSENIPRUET

InvolceDate: 6/2/10 Involce No. 53368064, Mafier No. 047020-00001:

0427110

‘MR CIGNAVITCH. REGARDING MEETING
TO.DISCUSS COUNTERCLAM AND;  °
'PREPARATION OF REPLY. THERETO;
'DISCUSS DEFENDANT'S MOTION TO
"‘CHANGE VENUE. . o o
05103710 CDS ° ‘REVIBW COUNTERCLAIM; CONDUCT 1260 1,040.00
‘RESEARCH'AS TO.ELEMENTS OF
"DEFAMATION AND APFIRMATIVE
DEFENSES THERETO; FORWARD TO MR.
THROS FOR'REVIEW:AND COMMENT.
CONFERENCE WITH MR. THEOS
REGARDING MERIT.OF DEFAMATION
CLAIM. LETTER TQ DEFENDANTS
- COUNSEL'REQUESTING DEFENDANT'S .
-RBSPONSES TO DISCOVERY WHICH ARE
-OVERDUE: REVIEW FILE NOTES AND'
_BEGIN DRAFTING ADDITIONAL.
_INTERROGATORIES AND. SECOND
"REQUBST FOR PRODUCTION OF.
o . DOCUMENTSTG:DEFENDANT,
05/04/10 €DS - FILEAND SERVEREPLY TG - . 020 -80.00
o COUNTERCLAIM. | co L
05/05/10 CDS  REVIEWFILE NOTES; PREPARE 060 240.00
ADDITIONAL INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF
DOCUMENTS; FORWARD TO MR, THEOS: .
L FOR'REVIEW AND COMMENT; o
Total Fees: i$1;440.00.

" 05/05/10: COURIERSERVICES | . ’ 200;
03/05/10 POSTAGE ~ ° : 0'88:
Total E:tpensea. s ' - 4 $4.88

; .
M‘-ﬁﬂ‘@{-'ﬁ‘?" CRRLOTTE, NG COlMBIASEE  GREewiton WG OREEHVRLE'SE - ATONIGAD,SC  NYATLEDEACW.SC:  RACRIGH.NO

#3226:47700:
Shoun00354.



NEXSEN|PRUET

s COUNSEL 360 340000  $1440.00,
, 360 153,440.00,";

CHARLESTOM.SC . OHARLOTTE.NC: . COWMBIA 8C  'ONEOMBORO;NC  GREEMVILE DG KRTONHEADGY' — MYATEBEACH 6C  RALEGHAC

 #3226-47700
Shoun 00355



NEXSEN{PRUET

“Remit Address:
. . “"Post Office; Drawer 2426
:PERSONAL CARE WE. “ :Colimbie, 's€29202
:CIOJERRY N. THEOS; BSQUIRE .
’_URICCHIO HOWE, KRELL, JACOBSAON,' ‘Matter.No.. -047020-00001
TOPOREK; THEOS & KEIIF H PA . “Tnvolcs No: 53368064, .
1712 BROAD STREET . };Invoica Date June 2, 2010
ZCHARLESTON '8Ci 29401 Attomey” S e o) SHOUb(

‘Re: PERSONAL CARE, INC. - VS. HATTIE M. ASKEW D/B/A,
LOW COUNTRY:MEDICAL TRANSFORT, F/K/A LOW. COUNTRY
‘MEDICAL TRANSPORT, INC.

For Professlanal Servicey-Rendeéred. Throug 4
PLEASE SEE REVERSE FOR D]

Current Charges . ............311,944.’88

oy

New.Balance .

ALL BILIS ARE DUE AND PAYABLB ™ I'TJLL UPON, RECSIPT OF THIS' NVO!CE. A LATE PAYMENT CHARGE
’ Ol' l V:% PER MONTH WILL BE' ADDED 'PO ANY BALAI\% REMAINING UNPAID 30 DAYS AP’I ER THB
B!LUNG DA’

JOFSICERS L
GUNLITN S GUASTEN  COMMINGG  QRIBMEGRONG  OREDVE TG NGNS WRILEdeACH el ALt N

#3226—47700_
Shoun 00356



NEXSEN!PRUET

Romlt Addrcss
ost Office Diawor'2426

PERSONAL CAR.E, ING: . Columbm, sC 29202
C/OJERRY N. THEQS, ESQUIRE :
‘:URICCHIO HOWE. KRELL F) ACOBSAON Matter No 047020-00001
TOPOREK,' ‘THEOS & KBITH ‘PA Invoice. No .53368064
17172 BROAD/'STREET Ivoice Datet  June 2,2010
'-CHARLBS’IO LSC 25401 Attorney- CD’ SHOU}g

‘Re! PERSONAL CARE, INC. - VS, HATTIE M, ASKEW /B/A
:LOW COUNTRY MBDICAL TRANSPORT, FIK/A LOW COUNTRY
MBDICAL TRANSPORT, INC.-

it reminnees 31 ,444.88

N

-l .

P

ALL BILLS ARE DUE AND PAYABLEIN FULL (FON RECEIPT OF F188 INVOICE, A LATE PAYMBM’ cg;\hgmﬂ
OF 1'% PSR MONTH WILL DE ADDED TO-ANY Bmg REMAINING UNFAID 50 DAYS ARTER:
BILLING DA A

w OFALES - o ] ) o
" owmserdsc owmlonEN  -coubtensg GREEHSOORO,NE © GRECHYMIE 85 WILTONIRAD.SC  MYRTLEBEACH G0 RALRIGH NG

#3226-47700
‘Shoun- 00357'
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Péggfl.q:f':i

Kerr, Michelle:T..

From: Kerr, Michelle T

‘Sent; Monday, dune 07,2010 10:20 AM

‘Yo ‘beignevith@comcast:.net’ .

Ce: Shauni; Chery! D.; jerry@uricchio; com; ‘Janei@uricchis.com'

Subfoct:  Pergonal Care; inc:v: Kallis M, Askew = Attached fiéd Reply for your review

Attachments: 676585 1.POF
Berhie!

Attactiad please find for, your review'and fie. Filsd Stamped copy:of the Reply to.Ceinterglaim ir the above:
rgferencad matter. .,,Shbqldiygu‘ have-any:questions. or concerns; please let-us know. :

Thanks,
.Michello

Michelle T, Ker¢
. Assistant to Cherls W, Blackburm,
Patil A.:Qdminick, Cheryl O. Shoun-
end Marlyn Trevino
NEXSEN PRUET
'205'King Street, Sulte 400~ -
‘Chatlgston, South Cerolina 29407,
.P.0.Box 466.(28402) - PR
- DD:843.720.1780,F. 843.720.1777

CONFIDENTIAL COMMUNICATION; The Information contalnad In his:messagé may 'ccﬂtﬁ'""egﬁ"&’:P”"“*’gftg-,
‘and confidéntial Information Intended anly for the use of-the individual.or entity namad above. If the'.feadfif gmm- sd
message js'not the-intended reciplent; you-are hereby notified that any dissemination, dlstribution or -.d‘.“’bg alion of
Ihis transmission 16 strictly prohibiled. If you have received this communication In errof, please notify us ; Yc“ ies
‘télephane or emallimmedigtely end return the original.messags {0 us or destray all prinled 8nd‘~e'9¢lc‘:n,¢ 'ﬁﬁm .
Nothing’ In.this transmisslon. Isintendéd to beé an elecironlc signature nor to-constitute an dgreenient of any kind

-under applicable law:uhless-otherwisa exprassly indicated. intentional interception-or disseminatian of slectronic
‘mall notbelonging {o you mey violate fadersl or siate law.. ’ o

not intended or written'to be-used, and cannot be Used; for the purpose.of (1) avolding ‘.!5!!3'."93::9&‘??-‘;;2?-‘n-te»'na"'
Revanie Code or {lly promoting, marketing of recommending sny trensaclon or matler.addressed in
icommunfeation. < T

-IRS CIRCULAR 230 NOTICE: Any faderal tax.advice contained In this communicstion (or.in any.atiachment) is.

6112010 .

#3126:47700
'Shoun 00666,






STATE OF SOUTH CAROLINA

¥ IN THE COURT OF COMMON PLEAS
o Y -NINTH JUDICIAL CIRCUIT ~
COUNTY OF CHARLESTON ) C/A NO. 2013-CP-10-1396
PERSONAL CARE; INC. ) :
e . )
Plaintiff, ) s o
). AFFIDAVIT OF JERRY N, THEOS.
V8. ) " :
).
JERRY N. THEOS; URICCHIO, HOWE, )y
KRELL, JOHNSON; TOPOREK, THEOS )
& KEITH, PA; CHERYL D. SHOUN; )
ANDTAYLOR, SHOUN, BOWLRY & )
BYRD, LLC, )
o )
Deféndant. )
)

The undersigned, ferry N. Theos, having been duly siwom, hereby:deposes and says that:

1.. Lam:a partner-of Uricchio;Howe, Krell, Jacobson, Toporek; Theos & Keith, P. A.
2.. Lam over the: age of eightcen, 1 am-a party in this. action, and Iam competent {o. tcsufy

concerning the mattérs contained in this- Affidavit; and 1. siubmit this Affidavit ‘with

information baged on'my personal knowledge;.and, if'called a8 a witness, could or would

tesnfy to:the truth.of the facts; stared kere.

.- That, prior to’ representing Personal Car¢; I met with Bernic Cignavitch to discuss
.Askew s. actions.and the barm her actions caused Personal Care; at our: mcetmg, Mr,

ngnavxtch insisted that 1 write. thie. allegedly defamatory letter: (amxched as Bxhibit 1); and
to copy the letter:to.a third party-(a dialysis' clinic):ib order to €nsure-that the: dmlysis
cliniic. was aware.of Ms. Askew’s actions which Mr. Cignavitch- alleged caused Personal
Care harm; I.advised- M. Cignavitch that sending such.a letter:to a. third party: could
expose Personal.Care to a defamatiosi munterclalm, but Mr. Cignavitch insisted that the
letter be sent to-the. dialysis clinicas well..

Txm thko werc agam advised: of the potentml of a defamation oounterclanm ansmg out of

the aI]egedIy defamatory lefter, Agam. my co-counsel Shoun and 1. expressed .our

coicerns -aboit ‘forwarding ‘the letter to a third-party: See’ Email from Shoun-to Théos

dated September 4,.2009 statmg “L'told Tim I am’hesitant. fo write the dxalysxs clinic
.*'Bates numbers Theos 12.and 13.

. Despite ‘these warmngs, ‘Mr. ngnav:tch insisted that I.forward the letter.to.a third panty.

and-the letter was- prepared with information that: Mr: C1gnavltch provnded to' Ms.: Shoun
and me. A



6. Initially; as sworn fo in both his initial ‘Verified Complamt and. Amended Verified.
Complaint, the gravarnen of Mt Cighavitch’s: claim was that Shoun and'I did not. advise
ngnavntch of ‘the. counnerclaxm forovet - two years;. In hls venﬁed Complaint Mr,
Cignavitch swarez. f"l‘lxi : e Defend

‘Mr Clgnavxtc’swom allagauon is repeatedby his .expert Roben D. Dodson I, D
where, in his sworn, Affidavit, he asserts:

“I am also extremely critical of ‘Theos and Shoun for-not: txmely -advising:
their client about the- counterclaims agaiost it According to the Verified
Complaint Theos and Shoun* neglected to tell theit client, Pldintiff, for more’
than two years about the fact the Plamuff was. bemg sucd for money

-'damages because of their own: a]legedly defamatory statements Imag_
} nd ndu .

@ ontradxctory 10 what reasonably prudent lawyers would do under hke or
‘simxlar clmumstances : .

Howover, the followmg ema11s (attachcd ag Exhxbns 3 to 8) refute M.
Clgnavitch's nd his expert’s origlnal sworn assertions:

1. :Buail from ‘Shoun:to- ngnavuch dated March 19, '2010; “Hey Bemxe Hope

thisfi nds you. well. We have.received an Anw.er and. Counterclaim on ‘behalf of

the Dcfendant in this action. T need-to get a.copy of the Counterclaim to you; a a

;1esp<mse is: due April o, May Ifaxto you? will. -you provide’ the correct’ ‘aumber?
. Tharks, Ilook forward to-hiear: ing | from you.” Bates number ‘Theos 56.

2. Emaal from Smith 10 ngnawtch dated Masich 19, 2010: “Mr. ngnawtcb
attached please fiad: a:filed ¢opy. of the Aniswer dnd Counterclairin.” Bates nuimbér
Theos 54 -.55:

3. Emall from Shouix to: (,zgnavxtch dated March 26, 2010 I amn attaching'a copy
of & letter. 1 am’ ‘sending™to Askew's’ counsel requesung an extensiofi of .time in’
which to. respond to-the- Counterclaim. As I think we discussed earlies; ‘when 'we
granted ai extenslon 1o Askew s attorneys, this i is'a- rouﬂne pracuce and.I'have no-
reason to thmk it will:n be: gmnted Youwill: ‘see, if granted our response ‘will be
‘glving u plenty ‘of time to talk overthe- a!leganons ‘Even ifitis‘not
gl'anted the response <ign’t due unul mtd-Apxll | smcercly &pprecxate your:
‘patience in this' matter, and look forward to. talkmg ‘witl-your régardihg the
Counterclain?® Batcs nomber Theos:57 - 58.

4. Email frém: Shoin to: :Cigoaviich dated Aprll 6, 2010; “Befnie: Hey,. [am
back in. the: ofﬂce today and have received confitmation of our 30-day extension to
respond to:the Counterclaim in this"case. Ouir- reply is due-on’ or: before May :13,
2010. .Please let-me kitow & time thatis good for you for us-to get together: to talk’
over. our response:: We may even bie: able to, do.it by phone:if. your schedule is fuil.;




In lhe meantime; [ will probably prepare a draft-and send it'to-you as a starting:
pomt " Bates number. Theos 59.

5. Emait fromShoun to Cignaviteh dated. April 13 2010: “Please remomber that.
@'réply to the: e i ,terclahn by Ms. Askew will: ‘have.to'be served by-the latter: pant.»
of May.” Bates,number Theos 61

6. ‘Bmail fiom Kérr) 10’ Cignavitch dated June 7, 2010; “Bemie;’ Auached please
aﬁnd sfor: your:review and file a ﬁled stamped copy of the Reply to- Counterclaim in
the: ‘abové:referenced’ matiér. Shouid _you hiave any questions or conceins, p]ease
letiis know,” Batcs number 'l‘heos 72.

Based - on these email communications alonie, Shoun and I unequivoca!ly and. tlmely'
Ainformed Mr. C:gnawtclx of ‘the Askcw countercla:m asserted against Personal Cire.
.However, when'ILattended the hearing for Personal Care's Motion t§ Restore, which Your
‘Honor: presided over, I'was stunried when Tom Péndarvis cavalierly told. the Court. “And‘
‘there’s Just simply fact questions that are all’ throughout this. _MW.'
‘ erclaim. Certamly he knew there were issues with-the defense of the cdse, but he's.
=bemg told the: whole: timc this-is, you. know, I have a meritorious claim,” (Tmnscnpt of:
'Hearing.p 22,1.7-1D).

With, Pendarvns st,ataement to the: Court he admitted 1o the Coutt.that Petsonal Care’s.
central- allegatzon in 1ts Veriﬂed Complaint —swomn to by Mr. Cignayitch — was alie,

1 'As Mr Cignavxtch s central assertion was easily proved to be false, Mr. Cignavitch has
now-shifted gears.: auegmg that he did- not fully- undmstand and. comprehend -what the
counterc)mm meant:{i.e., that. Personal- Care was bemg 'sued-for money damages) until
some:time’ between the fitst mediation of the uaderlying:case. {which- was- May,: 2012) to.
August 2012 (when he. alleges was.the first time he was notified a conflict of interest had’
arisen): Indeed; Mr; Ctgnavntch's Affidavit (submittéd to the. Court i regard to his
‘Motion 10 Restore) states that Theos and:Shoun did not explain_the legal naturé of
Askew s oounterc]alm o’ that it ‘was:a sepamte lawsnit: seeking- [money: damages agamst_
Personal Care Now Mr. Clgnawtch swears:that lie was unaware of the “trué. nature of the
countcrclaim" and ‘thus” “began to realize the adverse circumstances? aftes the first:
mediatlon in’ May of ' 2012: ‘However, :as before; such sworn assertion, is: also. patently-
faise.

8. Indeed, Shoun and:] explained to. Mr. Cignavitch that:Askew had flled a:counterclaim for
defamatxon (the:exact type-of counterclaim Mr: ngnavitch was warned. might occur). Mr.
Cignavitch was. advised'to put his‘insurance carrier on notice of the Askew Counterclaim. .

C v and [ dsked ngnavxtch to provide his insurance carrler information to us

(attachéd as Bxhibits’9 o 10). but he refused to-do so:
1. Bmaxl from Shoun 10, ngnavztch dated March 19 2010 “Also. if
. i i

ECdﬁ terclaim to ‘yoar Garrier, -asking 1 to-defend and indemnify you. We'
-will’need. a- copy of: the policy if you'have:it. Thanks. I look forward (o
hearmg from you.” ‘Bates number Theos 54.
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2. "Email*frony'Shoiin to Clgnavitch dated April 6;2010; “Bernie: Iforgot:
10 ‘mention this agam - please get your insurance: mformaﬁon to- me;as
quu:kly as you:-can: 'Ihanks NS

Mr. C:gnavxtch decided: bie: dxd not- want to.put his insurance camier on: notice .of the.
Askew coupierclalm and exgressly told us’ that he dxd gg_( want to put h1s insuratce carrier

9, Mr. Clgnavitch ‘was ‘miadé awaré thal' Ms. Askew: had: ﬁled a counterclairn and was
seeking damages against Personal Cate ‘based on.the allegcdly defamatory letter and; at
Mr.. Cignav:tch’s dlrectlon, Shoun and 1 ‘began defending;; ‘against the counterclaim as
-Well mc]udmg preparing a'Reply: wlth Mr Cignavitch’s input.

10. Slgmfxcantly, Personal ‘Care’s Complaint spwﬁ(,ally alleges neglxgence agamst Shoun .
and me for" sendmg the. alleged defamatory  letter. ‘The Oomplnlnt alleges that: the
counterclaim .was flled in 2010 ‘and one of the elements of damage that M., Cngnavxtch ls:
seeking s our: attorneys”: fees incurred in defending aguinst the counterclaim;. accordmgly.
based on Personal Care’s own. Coinpiaint, the damages:of Personal Care.dre.alleged-to
Have beguri at-the. latest by May of 2010,

1_1 As-set forth in Cheryl Shoun’s :exhibits I, I ‘and K 1o her Memordndum, Ms. Shoun

discussed the, countercialm -with ngnavuch in May of 2010, 50 Mr. Cignavitch was

" aware of the: counterclaxm and he:was aware he was incurring . additional: attorneys’ fees

because. of  the: counterclaun, i.e., Mr. ‘Cignavitch was "aware. of the' damagcb he is now
clalmmg in his’ present Iawsuit in May of 2010:

attached aé Exhxbxt 11 hére M. Pendarvis admitted ‘that'he had: concems that t.he statute—
-of- lhmtations on Mr. Clgnavntch’s claim would run on March 8, 2013; further. Mr.
Pendarvis ﬁled an initial’ ‘Verified Complamt where., under-oath, his chcnt venﬁed that the
.stataté of limitations. was' going to:expire within 10 days, théreby excusing Personal
:Care’ s_requiremem tohave an expert: affidavit with.the: ‘filing,

13 It'is-unbelievable for Mr: Pendarvis, M. Cignavitch’s counsel, to miss the specific time’
.period - deadline ‘set forth in. the:Order-of: Judge Dennis. and ‘aftter- havmg ‘confirmed in
‘writing that the statiité of linjtations was* ‘going to expire on'March 8,.2013, and, he and
:his-¢lient-filing a-verified oomplaim to the same effect, Mr.. Pendams now, asserts that the:
statute.of lumtatzons ‘has not tun based.on a subjecuve belief of M. ngnavitch not_fully
‘grasping his full damages unnl a medmtlon of the: underlym g-case;

A R
FURTHER; AFFIANT SAYETH NOT,. / W T
: erry 'I" 08 N i
Sworn d subscribied befote: frie et TN T
“Thns 1)5"‘8 .day.of _ k Cel\’lbe N 201”4_/\ \\
ffm e
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CERTIFICATE OF SERVICE

- Lhereby:certify-that, this, 7% _ dayof _/J4 2014, T'sérved-a: éopy of
the - fonegoing Affidavit-on counsel of Record via'U.s: Miail} with sumcient postage affixed
thereto, properly addressed as’ ‘follaws:

'PENDARVIS LAWOFFICES, P.C!
Thomas:A.. Pendarvis Bsq
‘Citherinie'B: Kerndy, Fsq,
‘500 Carteret'Strest, Ste; A
Beaufort, SC 29902-5066"

GEORGEJ. KEFALOS, PA
Osna Dobrescu J ohnson, Esq~
‘46A State: Street

‘Chatleston; $C:29401.

X &L GATES LLP
‘Richard A, Farrier. Jr,, Esq
134 Meetmg Street. Smte 200
.Charleston, SC 29401

’BarhWeil' Whaley;l?a'tte'rson & Helms, LLC

Legal Asslstant
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON'

““Personal Cate, Incs,

Jeriy N, Thigos; et al.

INTHECOURTOFCOMMON PLEAS.
NINTHJUDICIAL:CIRCUIT
CaseNo.::2013:CB10:1396

)

)

)

)

. B )\

: Plaimiff, )
; )
)

)

)

)

ARNIDAVIT OF CHERYL D; SHOUN

Deféiidarits; )

PERSONALLY APPEARRD betore me, theinndersignod,: Cheiyl 1. Shouny who fiist,

beihg dily:swoist statés aind deposes ds follows:

1:

That s 16 over the:dge- of clglitesn years, is oliiarwise: Evinipetent 10! miake! thiy
Affidavit; subinits this-Affidavit with infortpation based on'her personal knowiedge,.
H8dif calléd ds 4 withess, Could and would, testfy. fo the. trith. of the: Tacté staied:

he’r.c:i‘r},‘;'..l

"That:shewas-one of the. atforrieys:represeiiting Pecsonal- Care; in.-thie action fitted,
Peesonal Care; T, wlHeie M. Askew;
A3 orie ‘of ‘the ‘attorrieys for: Pesonal Care she- did; on or’ sbout-Maich 19,2010,

-ddvisé Bertie Clgnavitth, a principal of Personal Care, that an Auiswer and

Gounterclaim hed besii'sefvied: i this tatier, a5 evidericed by-thd erdail attached

‘heteta’as:Exhibit1 and made.a patt hergof by tefefénte;

‘That,: pursuant 6 therequest. of M. Cighabitch,, evidenced:in. his. emiil. found in

E'}i’hﬂfit 4>,-heret‘ggg!fi{,¢z called:and spokcthh Mx. Cignaviteh, diing 'Wlﬁtﬁb. call she

‘reiteratedithe récei ptsfoﬁ‘;hc,A:nsvéc‘rfan’-lsé?ian??o}'f Hattie:M. Askew;. and-advised that



& copy- ‘o"f-,":sa""id\Answer and" Countgrcléir‘h' would be sent to Mr. €ignatvitch ‘in the
immediate future;

‘That ‘o or‘about:March 19,2010, she: caused to-be, forwarded to M, Cignayitch a’
copy bf:;thef-AnsWéranﬁ'-réi)untercldim'—-egtc@ agéinst Personal Care by Hattie' M:
Asﬂk"‘cw,,gs:eyidcn‘ccd‘,by the emails.found in Exhibit i;bercto_;

On or biout March- 19; 2010, the. undersigned also. requested of Personal Care’ the:
ponmgt:-ihfomaiion for"its insurance carrier, which would- allow- counsel to ‘submit:
e Counterslaiin o Peisinal Care's carich, requesting & defenise; and.
indeumi'ﬁcatiOnTﬁxerefbr;, |

Thm ‘on: or, about :March; 26, 2010, she once -again .communicafed ‘with Mr.
Cignavitch, 3 the principal of Persofal Cire, corcériri the Cousterclain flcd
-against.it; a3.evidenced by Exhibit 2 attached hereto and made a part-hereof. by
efefence. Tuither, that in thiat communioation, she advisel Mr. Cignavitch thit she
was going 16 request an extension of time i which to fespond o Sﬁd'éoun‘m‘éim"
and she aitached'a copy of her leiter to oppqung_coun_s:él, requesting such extension
of time: F iﬁallfi‘»iﬂ'?hét cormunicatiors 10-Mr. Cignaviteh sie emphasized the date:
a response.would-be required to.the Counterclaim;- ,

‘On:or about, April 6, 2010, M.S'-f‘S.hiiunfnb,tiﬁm{<B¢ngie;c:igx;ayit¢h; that she.was in. -
‘receipt of the letter, signed By opposing counsgl; corifiriing an:cxtension of time'in
which -fo enter.a Reply to the.Counterclaim. She further requested that Mr:
Cignavitch advise wheri he and'Ms. ‘Shovn could disouss-the allegations of the:
Cowsiterclaim so o formulate the Reply thereto, all as' evidenced by :Exhibit 3

-altached hereto and made a part hereof by reference;
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10.

11.

12.

13

‘Further; on. April 6,:2010,.Ms. Shoun again requested. Personal-Care’s insurance

‘informiation s as to allow o the subission of the Couritérdlaim, together with a
srequest- for g,e‘fensg‘ ;and 'ii'i'demnity',_l o -Personal Care’s insurance* carrier, as
-evidénced by. Exhibit 4 attached hereto and made.a part"‘her‘go’_f: by reference;
“That prior. to:May 5, 20 10,-counsel for-Persohal Care’spoke with a: rcprcscntativé'of '
‘that entity, confirming -that' the .information ;f_previbur‘ély _providéd'» 1o c_ounsei
‘conoerning Hattié M: Askew, and the busiress practicss in.which.shé'Hiad allegedly
zvcnéagca; were:true;and accurate and further, that the contents of the letter-dated
‘September 14, 2009, 4nd:sent on behalf of Personal Care to Low:Country Medical
“Transport was correct and-actirate;
That prior-to‘May 7, 20 10, draft ofithe Reply. to the Courterciaim filed -agairist
.P,éir,siqﬁql}-cm'ﬁasﬁrwér.&ﬂ to that entily for feview.and consideration;
That ori of“about Juiié:7, 2010, a’copy of the filed Reply'to-the Couiterclait. was
‘provided toPersonal Care, as evidenced by Exhibit S attached heretorand made.a
ipart Hereof by reference;
That onof about Jurie 7, 2010,.a copy of the Second Request for Production served
onbehalf of Personal Gare upon the Deféndant Hattie M. Askew was forwarded. to
Mr. Cignavitch ‘dnd “that_the. first item inchided 'in ‘th& Second Request for
‘Production::sought from- the"Déféndam the following; as evidenced by Exdibit 6
attached hereto-and made a part hereof by.reference:

EacH atid every: documént, which supports the Defendants claim' that it

was damaged as.a;result:of the letter dated; September 14, 2009, -as
al]eged in thc Defendant s Coumcrclalm ThJs shall mclude thhout

pursuant 0. whjch any busmess contrac.ts were. cancelled or: otberwnsc
madified -as a result. of the referenced letter, ‘written. documents
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15 “Thet:pridr. to, the expiation of Jime;2040, Personal: Care:was billed for altorneys’

cBoes: ndurséd: in dofnding e Contercluim, as weidenged by Exhibit: 7 attached.

?f}.ie'rf‘ﬁto*aﬁdfmaﬁd%:gf"’paftlfiﬁewdf'hy:'zr'é’iére‘ﬁ‘e:_cj,;an&:éxét,‘<§ip1ﬁ‘h ‘information and belief,

‘Peisonal Care peid theseohigrgesin full b e end of Meirch 2011,

o Shoun

Swiorn o and subscnbed beforc TG

' Pubr & fox ASout'h Gamhna

My Comniission- expues‘ \ ! f } 2 Q.
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