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Daniel D. Hall,Presiding judge

Appellate Case No.:2015-001004
Lower Court Case no.:2006-cp-46~0010

Antonio Gordon, Appellant,
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State of South Carolina, ' s Respondent.

P

MOTION FOR BELATED APPEAL OGN JUDGEZ HAYZES ORDER

In the instant case ‘Appellant-was sixteen years of age apprehended July
23 1998,at approx ‘9:30am-10:30am and taken into custody without an arrest
warrant based upon -probable cause and. Approx 6 to 8 hours after being taken
into custody Appellant appeared before a magistrate judge and was issued
an arrest. ¥arrant for murder. On July 27,1998,Appellant was issued arrest
warrants for two counts of attempted armed robbery,possession of a weapon

-during the commission of a violent crime,possession of a pistol by a person

under twenty-one and criminal conspiracy.

On‘October<ls,léga.ﬁhe.fork County Grand Jury Charged Appellant with
murder, two counts‘of attempted armed robbery,three counts of possesion of
a weapon during the commission of a violent crime and criminal conspiracy
by returning true bill indictments. On July 16,1999,without family court

relinquishing its exclusive original jurisdiction to general sessions
Appellant plead guilty as charged. On july 19,1999, the Honorable John C.
Hayes,III,sentenced Appellant to Respondent= custody to a term of forty

years.
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Appellant filed a habeas corpus petition dated December 5,2005,filed
January 3,2006,Antonio Gordon,Case No.2006~cp-46-0010,alleging he was entitled

to his release from unlawful confinement.See Attachment (a),

In the petitiqn Gordon asserted as a ground for relief that "General
Sessions lacked jurisdiction in accepting his his gquilty plea where
jurisdiction had not been relinquished by the family court. Attachment (a)
page 24, - . The York County Clerk of court filed the petition
as a "[plost-conviction relief application". Attachment (b), - - em
~> The Respondent filed their Return dated May 28,2006. .

Without providing Appellant an evidentiary hearing on his jurisdictional
claim and a opportunity to reply and explain why the order should not become
final,the Honorable John C. Hayes,III,in a order dated April 30,2007,filed
June 1,2007,issued an order dismissing Appllant's post-conviction relief
application/habeas petition with prejudice without informing Appellant with
an IQ 68 that he could have appealed his decision. Attachment (d)(ﬁ‘ B

Appellant did not appeal judge Hayes decision but instead filed a Rule
60(b),SCRéP motion dated August 7,2007. Attachment (e),. ~ .~ - _ -

In the motion Appllant asserted as a ground to have'the Judgment
*{r)eopen® that judge Hayes failed to inform him of his appeal rights.

Attachment (e); Lo . and that judge Hayes was a conflict of

interest. Attachﬁént (e): © . 1.7 and asked for relief in the

form that judge Hayes be recused and a different judge who was not in a
conflict with the casé decide the habes on the merits. Attachment (e)s
The Respondent filed a return to Appellant's Rule 60(b).SCtC? motion.
Attachment (f), ~ -l:;’: ;-n;.ﬂff~ " The Appellant was court appointed Charles
B. Burnette,III,to>represent hiﬁ on his Rule 60(b) motion. In January of
2008 an evidentiary hearing was held.See Fnl The Respondent was represented

by Ashley Anne McMahan,esq of the South Carolina Attorney General Of

™l The transcript of that proceeding wes destroyed and this court denied Agpellant's moticn
to reconstruct the record.
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Judge Couch presided over the evidentiary hearing and granted Appellant's
Rule 60(b),motion finding:

*I grant the petitioner's motion to reconsider and amend and clarify judge
Hayes order that the petitioner is without prejudice to bring a habeas corpus

in the original jurisdiction of the Supreme Court”.

Attachment (g), - ) o " :See Fn2 Appellant wrote his counsel several
letters requesting him to file a Rule 59(e) motion and notice of appeal
on judge Couch order. Attachment (c)(1),(c)(2),(c)(3),. S

_ ".+8ee Fn3

Arg ument

Appellant asserts he's entitled to a "Belated Appeal® pursuant to Odom _
v. State,523 S.E.2d at 755 (1999),because our Supreme Court gave all PCR
judges a directive to advise pro se applicants of both their right to
appeal,and also their right to apellate counsel. Here in the instant case
Judge Hayes did not inform Gordon acting pro se "~ he could have
appealed his decision. Therefore,he should be granted a "belated appeal'.
hie |

Secodly.Appellant asserts he's entitled to a "Belated Appeal®” pursuant
to State w. Bray,620 S.E.2d 743 (2005),because counsel in the Rule 60(b)
setting failed to inform Appellant he could have appealed judge Hayes order
once judge Couch granted his Rule 60(b) motion. Therefore,by counsel failing

Fh2 The Respondent asserts in a moticn to restrict future filing that judge Hayes dismissed
Appellant's habeas without prejudice.See Attadment (1) (Motion to restrict futire filing).
Therefore, it is respectfully asked that this Gourt clarify whether judge Gouch dismissed
Appellant's habeas without prejudice.

3 Qaunsel never -infamed Gordon he could have appealed Juige Hayes arder since its alleged
~in judge Qouch Order he amended judge Hiyes crder.
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to inform Appellant he could have appealed judge Hayes order once judge
Couch granted his Rule 60(b) motion. Therefore,by counsel failing to inform
Appellant he could have appealed judge Hayes order after the granting of
the 60(b) motion despite time had restarted to appeal,he is entitled to
a belated appeal.
Third,Appellant asserts he's entitled to a "belated appeal® pursuant
to Austin v. State,409 S.E.2d 395 (1991) because counsel should have perfected
an appeal on judge Hayes order even though Appellant asked Counsel to appeal

judge Couch order,Counsel should have known Apellant wanted both Orders
appealed,therefore,Appellant is entitled to a belated appeal .Austin,supra.

Likewise it was extremely important that judge Hayes informed Gordon
with 68 IQ could appeal his decision because he later come back in a order
in 2015 and deprive Gordon review stating he failed to appeal his previously
decision and {2) Appellant was entitle to judicial review on his claim because
he was entitled to his speedier and immediate release from confinement.
Appellant will show the court the following:

In consﬁruing statutory language,the statute must be read as a whole

and sections which are apart of the same general statutory law must be

_construed together and each one given effect. A statute should not be

construed by concentrating on an isolated phrase.S.C. State Ports Auth v.
Jasper City,629 S.E.2d 624,629 (2006). Appellant asserts family court acquired
Jurisdiction when he was found violating a criminal law and taken into custody
pursuant to S.C. Code Ann.§20-7-7205(a)}(supp.1998) Title Taking into
custody,release,notification”,which provides in relevant part:

When a child violating a criminal law or ordinance is taken into custody, the
taking into custody is not an arrest. The jurisdiction of the court attaches
from the time of taking into custody.See Fn4

rd Pursuant to S.C. Code Arn. §20-7-6505(2) (surp.1928) Title Define Child statutory the
*felart” means the °[flamily ourt™.
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Construing §20-7-7205(a),supra,and S.C. Code Ann.
§20~7-6605(1),(2)(supp.1998) Title Define *[C]hild" statutory which provide

in relevant part:

Child means a person less than seventeen years of age. “Child" does not

mean a person sixteen years of age or older who is "[C]harged” with a class
A,B,C, or D felony as defined in section 16-1-20 or a felony which provide
for a maximum term of imprisonment of fifteen years or more. However,a person
sixteen years of age who is "charged” with a class A,B,C, or D felony as
defined in section 16~1-20 or a felony which provide for a maximum term

of imprisonment or more may be remanded to the family court at the discretion
of the solicitor.

It is clear the legislature intent is ascertain,that when Gordon was found
violating a criminal law or ordinance and taken into custody July '

23,1998,approx 2:30am~-10:30am, he was a child/person less than seventeen

years of age under family court exclusive original jurisdiction as those

"similarly situated®™ because he was not “"[charged]" with a class A,B,C,
or D felony as defined in seétion 16-1-20 or felony which provide for a
maximum term of imprisonment of fifteen years or more under
§20-7-6605(1) ,prior to being found violating a criminal law and taken into
custody.See Fn5

It is argued by Gordon that when the York County Grand Jury "[c]harged®
him with one of the class felonies under §20-7-6605(i) providing general
sessions its subject matter jurisdiction and the solicitor the authority
to remand the case to family court,constituted a ™[s]ubsequent event" that
could [not] operate to "[oJust" family court first attached exclusive original

jurisdiction over the subject matter and Appellant's person pursuant to

Fn5 Because there is no case law in Scuth Carolima in a Juvenile aontent providing that
Jurisdiction of the juvenile court attaches from the time the child is taken into astody,
Agpellant therefore is relying on case law from other jurisdiction that in a juvenile content
under statute providing that the jurisdiction of juvenile cart attaches fram the time the child
is taken into custody, it is the time of apprehension that determines which oourt has Jjurisdiction
ard once that jurisdiction attaches it is exclusive original.See D.C.W. v. State,4#45 So.2d 333
(F1a.1989);In re M. 504 8.H.2d 189 Missouri Court of Appeals.1973).
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Butler v. Whitt,230 S.C. 279,95 S.E.2d 496 (5.€.1956) (Once the jurisdiction

of a court attaches,it will not be ousted by subsequent events. This is

true even when the events are of such a nature that they would have prevented
jurisdiction from attaching in the first instance). "[O]lnce jurisdiction

of a court attaches it exist for all time until the cause is fully and
completely determined”.Kinross—-Wright v. Kinross-Wright,102 S.E.24 469,476
(1958). Jurisdiction is not a light bulb which can be turn off or on during

the course of a trial. Once a court acquires jurisdiction over an action
it retains jurisdiction over the action throughout the Proceeding...If the
converse of this were true,it would be within the power of any party to
preserve or destroy jurisdiction of the court at his own whim.8ilver
Surprise,Inc v. Sunshine Mining Co,74 Wash.2d 319,523,445 P.2d 334-~336-37

- (1968):Atlantic Corp. v. United States,311 F.2d 907 (lst Cir.1962).

Therefore,because Appellant was under family court exclusive jurisdiction
from the time he was found violating a criminal law and taken into
custody,family court had to first have a waiver hearing waiving him up to

general sessions,and because there was no transfer hearing held and a order
issued relinquishing jurisdiction by family court Appellant's guilty plea
judgment is void ab initio pursuant to S.C. Code Ann

§20-7-400(a).(3) (supp.1998) Title “Exclusive original jurisdiction of family
court® which provide in relevant part:

{a) Except as otherwise provided herein,the Court shall have exclusive

original jurisdiction and shall be the sole Court for initiating action:

(3) Concerning any child seventeen years of age or over,living or found

within the geographical limits of the Court's jurisdiction,alleged to have
violated or attempted to violate any State of local law or municipal ordinance
prior to having become seventeen years of age and such person shall be dealt

with under the provision of this court relating to children.

See State v. England,245 3.E.2d 608 (8.C.1978) where our Supreme Court held

"Defendant was a person less than seventeen years of age under family court




exclusive jurisdiction and since family court had not relinquished its
jurisdiction,defendant should have been dealt with under chapter relating
to children®.

Therefore,General Sessions did not have the authority to exercise its
subject matter jurisdiction to convict and commit Appellant to Respondent's
custody for a term of imprisonment of forty years because the court lacked

personal jurisdiction,. -~~~ o< 5 = . .__  and did not
have the power to render thé”particular judgemeﬁt reqﬁésted and Appellant
was thus entitled to his release when he filed his petition in 2005 because
the sentence exceeded the statutory maximum authorized by law under the

children code of laws pursuant to Section 20-7-400(b)-Sanders v. State,314

S.E.2d 319 (1984)(Family court jurisdiction cannot extend past twenty first
birthday),Appellant was thus entitled to his release de jure because he
had pass twenty-one years of age.In Interest of Keith-Lamont G,405 s.8.24d
406 (1991).

Bven though Appellant's claims was congnizable under the post-conviction
relief act S.C. Code Ann. §17-27-20(1)~(6),the relief he requested for was

Avarlabie .
notfbécause the only remedy available to a prisoner requesting his speedier

and immediate release is habeas corpus.See McCall v. State,145 $.E.2d 419

(1965) {The purpose of habeas corpus is to test the legality of the prisoners
present detention.The only remedy that can be granted is release from
custody) :Carmardo v. Walker,794 F.8upp.65 (1992)(When a state prisoner is

challenging the very fact or duration of his physical imprisonment,and the
relief he seeks is the determination that he is entitled to immediate or
speedier release from that imprisonment,his sole remedy is a writ of habeas
corpus). ' ‘ '
Furthermore,Appellant asserts granting him a belated appeal and remanded
the case to the lower court for a belated appeal on judge Hayes order will
not result in a time barred application because our Supreme Court has held

in Odom v. State,523 3.E.2d 753 (1999) that the statute of limitation under




the post conviction relief act will not be applied to belated appeals.
Appellant also contends a remand would not result in a successive

application under section 17-27-90 because he is not mounting a collateral

attack on his conviction or sentence under section 17-27-20(a),(1)-(6).

Our Supreme Court in William v. State,662 S.E.2d 615 (2008) held "PCR relief

is a proper avenue of relief "[o]nly" when the applicant mounts a collateral

attack challenging validity of his conviction or sentence. The only exceptions
are claims,specifically listed in PCR Act,that an applicants sentence has
expired,or that an Applicants probation,parole,or conditional release has
been unlawfully revoked.Code 1976 §l7-27—20(a)-A1—Shabazz v. State,527 S.E.2d
742,749 (2000)

To be exact the Supreme Court reason of not applying the statute of

limitation in Odom v. State,supra,is because Odom was not mounting a

collateral attack on his conviction or sentence. Here that same reason apply
because Appellant is not mounting a collateral attack on his conviction

or sentence but instead requestiné a belated appeal challenging the procedures
instituted on judge Hayes order. Therefore,becaqu Appellant is not mounting

a collateral attack on his conviction or sentence his case is inopposit

than Aice v. State,409 S.E.2d 392 (1991) and section 17-27-90 does not apply.

CONCLUSION
It is respectfully asked that this Court remand the lower court for a
belated appeal on judge Hayes order and or allow Appellant proceed in this
~Court on Belated-Notice of Appeal in this Court on Judge Hayes Order where
merits has been shown.
Respectfully Submitted.

Antonio Gordon,$#259798
Kershaw CI P~B#35

4848 Goldmine Hwy
Kershaw,South Carolina 29067 51’

1
g. wod T

f




O Attachment {4)

IN THE COURT OF CoMMON PLEAS fiP.P |

Ob -CPHlp- 010
PETITIONER FOR WRIT OF HABEAS CORPUS
F-763891,F-763897, F-763898, F-763901 , F~763907
F-763914

COUNTY OQF YOQRK
Antonio Gordon,#2597938
Petitioner,

Vs.

John Qzmir

Director of the
Sawth Carclina Dept.
of Corrections and the
Henry D, McMasker,

STATE OF SOUTH CAROLINA )

111099 3090,
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South Carolina

Eehitianr;Aﬂtbnin'Gorddn;hereinafﬁef-Gordan an immate of the
South Carolina Tepartment of Céofrections,is seeking reiease from
incarceration and respectfully requests that this Court grant a writ
of Habeas corpus anid érder of thé Cotirt requiring the State of
‘vacate Gordon's sentence’s andl set a ney trial.

South Carolina Eo:
These issues bring into the legality of the Petitiomer's deténtion,
and he entreats this Court to weigh this arguements carefully and

to not allow the delay in their presentation .in inure to thisg prejudic

JURISDICTION
The Supreme Court of South Carclina held that relief pursuant

to a writ of habeas_corpus;is,apﬁrbpiate when there has been a
ywhich,in the setting constitvites a denial of fundemental

violation
fairness sﬁocking to the universal sense of justice,Butler v. State

302 s.¢C. 466,468,397 S.E.Zd.87!88 (1990).?The geferal and central

officé of the writ of habeas corpus is to test the legality of a

pfisoner’gfc?:redt detentiop"mBuﬁle;,4ﬁ§ at 302 S.G:§£?:3%§§Sf§.?d

(Guoting Walker v. Wainwriglit, 390 U.S. 335,88 S.Ct. 9 éiqéfhxiﬁ.lzls
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QUESTION PRESENTED

1.Is petitioner guilty plea involuntary (a)?
2.Is petitioner guilty plea involuntary (b)7

 3.Petitioder vas deaied dae

e, B 2

Process;,petitioner pled guilty without
the ability to withdrawn plea viiere double Jeopardy isgue was
prejudice? ’

4.Petitioner due process right were violated where statement on
appeal was inadmisgssible if petitioner went to trial rather then
plea guilty??

5.Petitioner was denied due Process where he was allowed to plea
guilty uader uniambigous statute children' g code of laws?
6.Did General Session Corrt lack Jurisdiction in acecepting

guilty plea,whare Jurisdiction had not besn: relinquished
- family court?

petitioner
by the

7.8hould a sixteen year old charged with a Class 4,B,C,

or D feldny
specified in S.C.. Code Ann § 20-

7-6605(1),receive a competence
hearing under dae. process of law before the solicitor use's his
discretion in trying the child as an adult’

8.Petitioner was deniféd -due process where State psychologist was
qualified to testify te petitioner competence to stdnd trial Bit

was not licenses ag = pSychslogist under South Carelina 1a

W dnd
regulation?




- Ap. P 3

STATEMENT OF CASE

On October 15,1998;the~¥ork County Grand Jury indicted the petitionm

for murder,three counts of possession of & firearm during the comm-—
iggion of & violent crime,tvo couats of attempted armed robbery,
possession of a firearm by a persom under twenty-one,and eriminal
Conspiracy.

On Jily 16,1999, the petitioner pled guilty to all charges.On
July 19,1999,the Honorable John GCa hayes,III,sentenced the petitioner
to thirty years for murder,five years for each codint of possSessisn
of a weapon during the commission of a violent cTime,ten years for
each count of attempted armed robbery,and five years for criminal
conspirdcy and five yéars for possession of a wéapon wider twenty
one, ’ _ B ’ .

& timély Notice of Appesl was Filsd 0fi patitioher's behdlf and
an appeal was perfectedwThe.Snuth:caroling Gourt of Appeals was
dismisSéd¢SEaté~v.-Ahtﬁnia.and Monta Gordom,Oh. No. 2000-UP-747
(S.C.Ct.App.filed December 6;2000031

Petitioner filed for post-conviction relief June 15,2000,The
responidént wade its returm on May 2,2001.Aﬁ evidentiary ﬁearing-into
the matter was convened on July 29,2003,at the Richland County

Courthouse.Petitioner post-conyiction was fenied August 18,2003,5y
Honorable J. Erpest Kinard.This Court subsequent déniéd a petition
for writ far certidrari.Petitionex ‘HOoW raises issues that are aot

cognizable under the PCR act.
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STATEMENT OF FACTS

On July 23,1998,Gorden got arrested for mirdar,two counts of

attempted armed robbery,three counts of possession of a weapon during -

the commission of a violeat crime,possession of a weapon By & person

under twenty-one,and criminal conspiracy.Petitionér's mother retained

counsel to represent petitioner on July 23,1098,counsel requested
to sée his client which his reguest were denied.,Petitioner made a
self-ineriminating statement.The first statement petitioner nmade
he denied any infﬁlement in the c¢rime,the second statement petitioner
confessed to the alleéged crimes. /

Petitioner proceeded to pre~trial on the folIOW1ng dates July 12,
14, & 16,1999, During the pre-trial petltioner céunsel argued to- the
.court. several issues that he felt wgs.ig_yiolat;gn of petitioner's
Constitutional rights,Codnssi argued that it showld be & séparate .
trial that of his co-defendant's Being that petitioner had z low
1Q that of 68,The State did not have ﬁrobabie caige to arregt the
petitioner,petitionér statement to the police should be snrpreseéd
due tao petitioner age and his limited of understanding at the tims

probahle cause to- arresg, o

Counsel requested that petitionar be evulated by Dr.Jenathan
Vean,which he testified that he could not come to an opinicon to
whether the petitioner was competent to stand trfial,or whethéer the
petitiomer was mentally retarded.Dr.Jonathan Yenn,testified that he
d¢id not have no back~ground information,nor did he get the <¢hance
to speak with petitioner family memberS‘tQ try and see if he could
have came up with any helpful information.,However,the State Féquested
that petitioner under-go evaluation ‘to determine whether petitioner
was competént to sténd trial.De. Leslie N Sandler renderéd an
epinion that petitioner was competent to stand tridl,and that
petitioner wag not mentally Fetarded.

The trial judge ruled that hs agree with the State's oplnlon that
petitioner was competent Lo stanmd trial.The trial judge also ruled
that petitioner statement's was allowed ints trial and that they

will not be admissible at trial.Thereafter the judge ruled that.

y.
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petitioner was competént to waive his Miranda rights,aad that the
police had probable causa to arrest.Thereafter,the petitiomer pled
guilty to all charges.Petitioner recieved a letter from the 3outh
Carolina Board of Examiners in Psycholegy dated January 9 2002

stating that"DR.LESLIE N. SANDLER"™ is not and lds net been

as a psychologist in "Séuth Carolina"

"Eicenged®

————— i
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INVOLUNTARY GUILTY PLEA{4A)

Entering a guilty plea results in a waiver of several constitution
rights,therefore the due process clause requires that guilty pleas
are entered inte voludtakily knowingly and intélligently by defen-

dants.Boykin. v Alabama, 395 U.S. 238,89 S.Ct.1709, The United States

Snpreﬁechurt has held that before a court can acgept a guilty plea,
a defendant must be advised of the <€onstitutional rights he or she
is waiving.Id.Specifically,a defendant wmust ﬁe‘aware of the priv-
ilege against self~incrimination;the right to a jury trial and the
right to COnfroﬁt oné's accusers,Thisg court condidered the regquire—

ments of a voluantary and knowing guilty plea in State v. Hazel, 275

§.Cs 433,271 S.E.2d.602 {1980) and‘ﬁdvér v. State;304 S.C, 433,
405 S.E.2d.39 (1991).In addition to the réquirgments of BOYKIN,s,
defendant entering a guilty piaa mnst he aware of the nature and
crucial elements of the offense, the maximum and mandatory #minmum
penalty,and the nature of the cqnstitution@l rights being waived.,Id.
[3=5] o

When determining issues rslating:ta.gmilty pleas,the court will
consider the entire recqfd;including the transcript of the guilty
Pplea,and the evidence presented at the P.C.R. hearing.Harres v.
Egg&§,282 S.C. 131,318 8.E.2d.360 (1984) .In this case,the tratisc—
ripts of Gord@n's=plea on iﬁs'fage_pzoyi&es enough evideance to
“hold Gordon's pleda was not entered intg vmiuntary'or knowiag.4
defendant's kaowing aid voluntary waiver of tlie constitutional
rights which acconpany a guilty plea "may be accomplished by

colloguy betweea the court and the defendant ,between the court

and defendant's counsel or both™.State v. Ray,360 S.C. 431,437,

v
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427 S.E.2d.171,174 (1993).Although the trial court is not required
to direct defendant's attention to each tight and obtain a separatse
waiver,the record should ifdicate the defendant was fully aware

of the consequences of his guilty p;ea.ﬁtate V. bambert,iOé S.G.

574,225 5.B.7d4.340 (1975).The court-failura to inform Gerdon that
the murder chargé~carried a mandatory minnmum sentence of thirty
years without the possibility of eafning "good behévior" and “work
creditsirendered the plea invalid.The mandatory minmum was .only
mention in passing by the judge.

The judgé fnformed Gordon that the 6i£e§se-iid ot allow for
parole,but he failed to imform Cordon that he would not he eligible
for any "good tims" or "sarm work creditsgt,

§ 24-13-100(B) states in part:"a prisoner convicted of a *no
parole offense” against this State as defined in section § 24-13-10%
and sentenced ts the custody of the Department of Corrections,
including a prisomer serving time in a local facility purssant to
a.degiggatéd fdcility agreement anthorized by section § 24-3-30,
vhose record of conduct. shows that he has faithfully observed all

the rules of the 1nst1tut10n...1s entitled té dedwction from the

term of his seatenc..,However,no prisoner serving a sentence for life

im@fiSdﬁmémt or a mandatory minmum term of imprisonnent for thirty
years pursuant to section § 16-3-20 is entitled to credits under
this provision.

Gordon alsg pled guilty to dttempted armed robbery.The judge
explained to him that he would have to serve 85% of his sentence.
Therefore,Gordon wasg under the impression that he would have to

do oiily 85% of both senténcesg,if he exhibited good bekavior.Gordon

wag under the impression that he could reduce His total time

actually serving by six years, when actually it could only be

. .
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redoced by 1% years.Iavolving as it does,a liberty interest,the
court should scrutinize thé transcript closely to determine if

Gordon's constitutional rights were violated.

~marar.
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INVOLUNTARY GUILTY PLEA(B)

The petiticner contends that his guilty plea was involuntary
and unintekligently madea;and in violation of due process due to

the fact that petitiovher stuffered Erom a psyéslogical chamical

imbalance which had [NOT] yet been thvtaughly examined nor disp-
ositioned of before the petitioner was called for Plea: and sentencing
in the York County Court of General Session on the date of July 19
1999.Trans.Pg.194(9-19) :5ee Trams,Pg.194(9=21)
Juote from the transcript of the record to show the court of the
9.You heard about his "limited mental capacity although he's
not retarded" because nobody's had the oppertunity to do a
(full examinatian)ﬂr;Vennz[did‘ntj get to speak with the
family mémbers,they didn't know much about tim but the records
from DJJ from 1998 and 1995 psycological check indicate bord-
erline fidnctional IQ%s, 1995 psycological shows an IQ 6§.Dr.
Venn IQ examihation shows IQ: 68,he is a inﬁividual that's
easly lead atduid, |
Absent a “ihorough psycological examination being allowed to hawve
been conducted on the petitioner the petitioner contends that his
guilty plea was involuntarily unintelligently and in violation of

due process,and therefore,petitioner’ guilty piea and time sentence

should be vacated sgs a rfesult of this action.Boykin v. Alabama,

Stpra,Moody v, united States,469 F,24,at 7005Durant v. United States

410 F:2d.689.As the record clearly violated Rule 11 Federal Rules
- 0of criminal procedures and 9.S. Constitution laws as défined by the

U.S.CiA, 6th&l4th Amendsents as determined by the United States
Suptewé Court,and on that IPSO FACTO,counsel should have withdrawn

q.




the pétitioner's guilty plea and trial judge erred in allowing
the petitioner to enter into a plea of guilty,absent a adequate
and thorough psycologieal examination which would Have determined

if petitioner was competent to enter a plea of guilty.Tolliver v.

0:8.,563 F.2d.1117 (4th.eir.1997);0.S. v. Cain,653 F.2d.883 (4th.
cir.19813,

Based on the alleged due process violation and all the above

mentigned facts petitipgner request that his case be vacated and

a new trial set,.




. & Ap. P UL

PETITIONER WAS DENIED DUE PRODCESS,PETITIONER
PLEIY GUILTY WITHOUT THE ABILITY TO WITHDRAWN.

PLEA,WHERE DOUBLE JEOPARDY ISSUE WAS PREJUDICE.

Séuﬁh Carolina statiuté § 16=23=49D provides that 4ny parson who
cemmits any felony under the laws of the state through the use of
a dangerous or deadly weapon is also guilty of the crime of
"Possession of a weapon during the commission of a violeat crime"
punishment by imprisonment Ffor not more than five years,which
punishiient shall be in addition to any punishmént provided by law for
theAfelony.Another §.C, statute provides that any person comvicted
of the felany of attemptéd armed robbery while armed with a deadly
weapon shall be punished by imprisonment for not more tlian twenty
Years.Petitigner,as the result of an attempted armed robbery “in
which he osed a firsarm,was convicted.-din -§;C.. State .Conrt of ‘both
Yattempted armed robbery and possessign of a weapon during the
commission of a2 violent ¢rimé and pursuant to tle statites was
sentenced to five years for possession of a firearm duriag the . .
commission of & violent crime and tea years consecutive for attempted
armed robbery.

The petitioner seels reversal of his convictrons‘and‘sentence
for attempted armed robbery on the ground that his sentence Ffor both
‘Possession of a weapon during the commission of a violent crime
and attempted armed robbery vislated due process and violated the
protection against multiple punighment fof‘thé'same'offanse.pr@iideﬂ
by the Double Jeopardy Clause of the Fifth Amendment as made
appliﬁable to the States by the Fourteenth Amendment . The petitigner

construes the commission of a violent erime as defining the' sane

He
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offense" under the test annouiaced in Blockburger v. United States,

284 U,S8, 299,52 S.Ct.180,76 L.Ed.306. ,where the samé act or tran-
saction constitutes a violation of two digtinct statutes, the test
for determining whether there are two offense or only otte,is whether
each statute requires proof of a faet wh;ch the other dees not,

Most recently,in State v. Haggard,the Missouri Supreme Court
reexamined its decisdions in Sour54IWSup:a,and Sours II,Supra,In

light of the 1981 holding in Albernaz v. ¥.S5.,450 U.S. 333,101 S.ct.

1137,67 L.Ed.2d 275.The Missouri Court,hovever,remained unpersuyaded,

stating:

Until stich Eime as the Supreme Court of the United States declarss

clearly and unequivoeally that thﬁ.Déuble Jeopardy Claise of the
Fifth Amendment te the Uﬂiﬁed.Sbatgs Constiftntion does not appily ro
the legislative branch of government,we cannot do other then Qhaﬁ‘we
perceive to he our duty té refuse to enforce multiple punishmernts
for the same offense arising out of a gingle transagtion "619 S.W.
2d.at 51.

The Doublg Jeopardy Clause forbids either multiple prosecutions or

multlple punishment for the same offanse See E.g.,North Carolina v.

Pea:qe}SQS U.s. 711,711 717~718,89 §S. Ct.2072,2076- 2077 23 L.Ed,24
656 (1969);United States v. Benz,282 U,S. 304,307-308,51 S.Gt 113

114, 75 L.Ed.354 (1931), EX Parte Lange 18 wall 163,169 173-175 21

L.Rd.B72 (1874).Petitioner was convicted of both attempted armed

robbery and possession of a veapon during the conmmission of a violent

erime;and sentenced Ffor both crimes.Had petitioner besi tried for
thess two ¢rimes in separate trials he would plainly have bean
stbjected to multiple prosecutions for "the same offease" in

violation of the Double Jeepardy Clause.See Harris Ve Oklaﬁéma,

1.
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433 U.S. 682,97 S.Ct,2912,53 L,Ed.24 1054 (1977) (Persuriam):

Brown v. Ohio,432 U.S, 161,97 S.Ct 2221,53 L.Ed.2d 137 (1977),for

the reasons stated below,I do not beleive that the phrase "the same
offense" should be interpreted to mean ons thing for purpeoses of
the prohibtion against miltiple. prosecutions and somethidg else
for purpose of the prohibition against multiple punishment.
Attenpted Armed Robbéry and Poéssession of a weapon during the
commission of a violent crime constitute thé same offeérnse under

the test set forth in Blockburger V. United States,Supra,To punish

petitioner for possession of a weapon during the commission of &
violént.crime,the state was not required to prove a single fact

in addition to what it had to Prove to punish him for attempted
armed robbery.The punshment imposed for possession of a firearm

was not~predipted upon proof of any act,stﬁte of mind,or result
different from that required to establish,attempted arned robhery,
petitioner was thus punished twice for the elements of attempted
arméd robbery:once when he was convicted and sentenced for posse—
ssion of a weapon during the cédmmission of a violent crime.A State
has wide latitude to define crime and Prescribe the pnishment for

& given crime.For example,a State is free to prescribe two different
punishments (e.gia fine and a prisen term) for a single offense.

But the Constitution does not permit a State to punish as twvo crimes
conduct that enly cofistitutes one "6ffense” within the meaning of
double jeopardy clause; for whenever a pergnn-is‘subjéét ta the risk
that he will be cahvictadlof a crimé under State law,he is "put

in jeopardy of life or limb"™ for the same offense is to have any real

méaning,aState cannot be allowed to convict a defendant two,three

0r more times simple by eénacting separate statutory provisions

s
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defining~nomiﬁally distinct crimes,if the Double Jeopardy Clause
imposed no restrictions omn legislature's power to authorize miltiple
punishment,there would be no limit to the number of convictien that
@ State could obtain om the basis oé the same act,state of mind,

and result.i State would be free to create substantively didentical
c:imeS'differing only in ndme,er to credte a series of greéater and
lesser included offense of the éecond,the second lesser included
offense~of'thé.third,and SO ofn.

Contrary to the assertion of the United $tates in its Amicus
Brief for United States as Amicus Curias 18-19,the entry of. two
conviections and the impo§ition of two dentence cannot be justified
on the ground that the legislature could have simply created one
crime but prescribed harsher punishment for that criié,This argueusdit
incorrectly assumes that the total sentence imposed is all that
mattars,and ﬁhe nﬁmber,cdnaérms underlying the Double Jespardy
Clause when multiple charges are brought,the defendant is "ﬁut in
jedspardy" a§~each.charge.Tb rétain kis freedﬁm,thé_defendant mast
obtain.an~aquittal oaall chargesito put the defendant iu prison,the
prosecution need only obtain a single guilty verdict,The prosecation

)
ability to bring multiple charges increase the risk that the defendant
will be comnvictéd on one or more c¢harges.The very fact that a
defendant has been arrested,charged and brought to trial on several
charges may suggest to the jury that he must be guilty of at least
one of those crimes.Moreover,where ths prosectition's evidence is weak
its ability to bring multiple charges may substantially enhance the
possibility that,even though innoceht.the deﬁendént-may b8, Ffound
guilty on one or more charges As a4 result of a compromise verdiet,

the submission 6f two charges rather thén ome gives the prosecutici

Y.
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"the advantage of offering the jury a choice-a situation which
is apt to induce a doubtful jury to find the defendant guilty of
the less seriocus offense rathe# than to continue the .debate as to

his innocence."Cichos v. Indiana,B7 S.Ck.271 (1966).

However,in petitioner case He was denied due process ,petitiomer
pled guilty without the ability to withdrawn plea,where double
jeopardy issue was prejudice.In wviolation of the Fifth,Sixth,and
Fourteenth Amendment to the United States Coustftutional;

For the foregoing reason's the petitioner should be granted a

fiew trial.

15
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PETITIONER DUE PROCESS RIGHT WERE VIQLATED WHERE
STATEMENT ON APPEAL WAS INADMISSIBLE IF PETITIONER

WENT TO TRIAL RATHER THEN PLEA GUILTY.

Defense counsel testified he told Gordonm he ecould go to trial
dnd still challenge "all this". However,defense counsel also told
Gordon he did not have a defense and "even if we win on the issue
of the statement being kept out,the fact of the matter is you have
got your three co-defendants [who are] g01ng to testify against
you"™.You carn!t testify.You'tve got this other person out there,the
victim.App.477,1.1-0 478,1,5.Goxdon uneqiiivocally testified he
would net have pled guilty and would have insisted on going to trial
if he kaew he was waiving the right orm appeal to chdllenge the issue
aof his statement being invaluantary and coercad,

In Shirely v. State,306 S.C. 241,411 S.E,2d.215 (1991),this court

held defense counsel was 1neffect1ve for failing to advise petitionay

prior to his guilty plea that his statements may have been involuntar
becduseé the 1nvest1gat1ng officer promised him a four-year cap.The
court noted that statements. are inadmissihle at trial vhen they are
1n"oluutary,or the result of @ promise, State v. Frnklln 299 §.C. 133
382 S.E.2d.911 (1989).

As here,Shirely, testified he would have insisted on. going to trial

to challenge his involuntdry statement had he been properly advised.
Shlrely V. State,All S.E.2d.21%
Furthermore defense counsel's arguement in this case that Gordon's

statement was 1nvoluntary was merlLorlous The Fifth Amendment
gwarantees the right to speak with counsel upon request in a cust-—
odial setting.Fdward ve Afizona,451 U.S. 477 101 3.Ct«1880 (1981)..

It is true that where a suspect,such as Gordon,is indecisive in his

request for counsel,  the police need not alvays cease questioning.
Davis v, United States 512 U.8. 452,114 S,0t.2350 (1994).Yet this
is an unusual casge.Gordon wag a juvernile and as a juvenile he did
not possess the authority to waive his right to counsel without
his parent or legal gaurdian's consent,
The U.S. Supreme Court has held that a person accused of crime
requlred the guiding hands of counsel at every step in the proceedix

X
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against him,Powell v. Alabama,287 U.S. 45 (1932) and that constit-=

utional principle is not limited to the presence of coinsel's
presence at trial,the accused is gilaranteed that he need not stand
alohe against the State at any stage of the prosecution,formal or

informal,in court or ot,vwhere coinsel's absence might derogate
from the accused's right to a fair trial.Upited States v. Wade,

338 U.S. 218 (1967).According,“th8,primcipIe of Péwell and suceéding

cases requires that we scrutinize aay pretrial confrontation of the
accused to determine vhether the presence of his counsel is nece-—
S§sary to preserve the defendant’s basic right to a fair trial as
affected by his right weaningfully to Cross—exanine the witness
against him and to have efféective adssistance of counsel ar trial
itself.It calls upon us to analyze whether potential sabstantial
prejudice to deferndant's rights igheres in theé particulaf éEonfron—
tation and the ability of counsel to help avoid that prejudice.”
Applying this test,the Court has held that "eritical stages"
includiﬁg the pre-trial type of'érraigﬁment wheére certaisd rights
may be sacrified or Iost,ﬂamilton,v;mALaﬁéma,(lgﬁil and the pre~trial

line up,United States j¢"Wade,;Miraﬁda«vu AriZEna,(1966)wﬁere the

court held that the privilege against compulsory self-incrimination
includes a right to counsel at a pre—trigﬁ:cuStgdial'intexrdgati@ﬁ.

The quéstion arises....may a suspéct who has retained or bean appcint&ﬂ
counsel and or been indicted (or had other "adversary criminal

proceedings initiated against »@.8,appeared at preliminary hearing

be question or allowed teo talk) in the absence of counsel so long
as he is given the Mirdnda varnings and waives his rights?The

difficnlties raised by the intefpléxlof Mﬁssiah,snpréyanﬁ Miranda
are illustrated by United States v. Durham, 475 F.2d.268 (7th Cir.

1973);whére a thres judge panel "split" three ways., Swgert, C.d,,

maintained that even though defendant had been informed of and waived
his Miranda rights,Massiak barred the admissibility of statements
obtained from him inm the absence of counsel,since the police knew
that defeéndant had a lawyer and that the fawyer had already represe~
nted him him at the prelimihary fiearing.Dissenting judge Castle
étresséﬁ that the facts dénonstrate .defendafit's clear ang knowing
waiver of any right to have his counsel notified of the intérview

"and contended that Massiah and Mdleed,supra,are "irrelevaat to

17, T
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gituations involving a waiver of the right®td have coiinsel present,
"for both cases involved the deliberate acquisition of information

under circumstances. preventing an effective exercise or waiver of

~rights to counsel.Pell,J,,concurring in part,agreed with the dissent

thdt a defendant already represented by counsel "may waive the
presence and assistance of thak counsel,providéd it very clearly
appears that the accused deliberately and wnderstandingly chose to
forego that assistance" but disagreed that the recdrd demonstrated
defendant had doas so. 4

A.B.A.,Code of Professional Responsibility DR 7-104 (A)(1) (1970),
provided that diring the course of his representation a- lawyer
Yshall not communicate or cause another to communicate on the subject
of the representation with a party he knows to be represented by a
lawyer in that matter unless he has the prior consént of the lawyer
representing such other party or by 1aw-is'authorized to do so.
"Gonsidering Inited Stat&s.vr Thomas,474 F.2d.110 (10th Cir, 1973},

viewing lawv enforcement officiails as agents of the prosecation

attorney for purposes of this cannon and de&uning tHée cannon violated
even théugh defendast reqiuested the interview with the Federal agents

and then read and signed 2 Miranda waiver of rights form hefore

making a statement., "[The Cannon] is obvisionsly not semething which

‘the défendant alone can waive,"

The: Thomas case,however,reflacts a digtiﬁctly miqarity view.Most
¢ourts take-thﬁ‘position.that the police may question & piisoner
known to be repres&nﬁéd by counsel without notifying his lawyer
of their PHTPQSBMSQE;e‘g},UDith States v.vVasqu$2,476 F.24.730
(5Eh Cir.1973);Coughlem v. United Svates,391 F.2d.371 (9th Cir.1968)
(foreful dissént bY’Hamley,J),sharply‘dritidized in noéte,1968 Duke,
J+uJ.816;Peaple v. Patterson, 39 Mich.App.Aé?,IQB‘N.W;Zd.IYS (1971)
{foreeful dissent by Levin,J.):State v, Graham, 59 N.J.365,283 4.24
321 (1971).Most courts haye eVeﬁ:less trouﬁle.ﬁpholdiﬁg the adnissi-
bility of the statement when the person represented by counsel

initiated the conversation of request an interview with partienlar
officer,See e.g. United States v, Crisp,435 F.2d.354 (7th Cir.1970);
Reinke v, U.S.,405 F.2d4.228 (9¢h €ir.1869) ;8tate v, Saiple, 107 Ariz
407,489 P.2d.44 (197%). |
People v. Arthur,22 N.Y.2d,325,239 N.E.2d.537 (1968) ,holds that

12 .
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"once an attorney enters tha proceeding, the police may not questioa

the defendant in the absence of counsel unless there ig an affir-

mative wvaiver,in the presence 6f the attorney,it 13 the defendant 'g

right to counsel,and that "there is no requirement that the-attorney
or the defendant request the polica t¢ respect this right,"

Fdotno@e 35 to the Miranda opinion and the lawyer's zigﬂt to assigt
a "cleint' who does not ask for,or says hea doesn't want any,assist-
ance,.Sectian 140.7(1) of the 1974 Model Code provides that counsel

shall have Prompt access to such person,by'teleph@ne,and in persen
on counssl's drrival at any place where such person is detained
"and, furtier that "if no cbunsel fur the arrestegd person isn't
bresent,similar privileges must be: accorded to a rekative or Eriend

of the arrested person."Consider-also in footenste 35 te Miranda
the court Iloockad back on ESCO BEDQ >as-£ollows;Tﬁe police also

and execludes any statements obtained ig its wakal
Furthermdre,the publie defander;npon his reqiest and with due

regard for reasonable law enforcéement administrative procedures,shall

to aliow Gordon's counsel to~interview‘him at counsel request ,anid
finally Gordon's dué process right were vislated when éounsel alloyed
Gordon to Plea guilty and vaive on appeal the right to challenge a

Fifth Amendment igsue to the United States Constitutionalt

For the foregoing reasons and facts Cordon case should he vacated

and a new trial set.
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PETITIONER WAS DENIED DUE. PROCESS WHERE HE WAS ALLOWED
T0 PLEA GUILTY UNDER UNAMBIGOUS STATUTE CHILDREN'S CODE
OF LAWS, ‘

The Supreme Gourt directed'tﬁat,prion to trangfer,a hearing must
be held in whic¢h certain rights are afforded to Juveniles.In an
appendix to its opinion in Kent, the Suprems Court quoted,with app=~
roval,a District of Columbia policy memorandum which reciteqd eight
factors to be considerad by the. Juvenile Court in making a transfer
decisionpAlthongh the Supreme Court did not explicitly hold that

these. factor's must be followsd by lower courts.In Patton v, Toy, 867 . Supp.355

(D.S,.C.1994) ,at 362 the Court held,this court believes that these factors provided
excelleﬁt.gener&l;guidEﬁce quating the eight factors in Xent.
Hoyever,a.juyenile.waiyer,hearing must Reasiire up to the essential of due

process and fair treatment.Applicatios of~GauIt,387 U.s. 1,30,87 S.Ct.1428 (1957),

quoting from Kent v, United States, 86 S.6t.1045 (1966)."Kent and Gault make it

unquestionably clear that JUyenile‘Coﬁrt_proceedings affect a young person's
substahtiai'ri&htsfmﬁ5t~maasﬁre up to the essential of dye Process and fair treaf-

ment.See Kemplen v. Maryland, 428 F.2d.172 (4th Cir.l??@).ﬂbwever,ln-thejlnteres;

of Shaw,274 §.G, 334,265 S.E.2d.522,526 (igs'a),the Court encourages Family Court
Jjudges in South Carolina to apply the principles of the Ként case whert making

the decision of whether to transfer a child to adult COurt.With:the increases
participation of juveniles in more serious crimes,. the: Family Court jodge will

be called upon to. make even mure:transfér'décision;,and;the Keat case will provide
.excellent guidencs iy assisting the Family Court judge to present records which

a review court €an. :consider in a meaningful manner,

Qot
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is to provide measures of guidence amd.rehabiiipation‘fOr the child and teo protect
society,not: fix criminal responsibility, guilt or punishment,.Edach "child® is
entitled to. due procass a transfer to adult court,and any reviewing court must
ensure that each “chilqd" recieves such process,.

See section. § 20-7-7605(1) and (10)’Iffduring the pendency of a criminal or
quasi-criminal charge against a ¢hild ia a cifeuit court of this state,it is
ascertained that the child was: under the age of "sevenceeﬁ"'yea;s at the time
of committing the dlleg# offensa, it Is the duty of the ¢irciit court immediately
to transfer the.CaSe,tagethex with all the papers,docunents,and testimony conhected
with it,to the Family Court of competent jurisdictiog,“ﬁbwever,under the same
statutory subsection (10) authorize waiver on the basis of ages fonrtesn years

or older is charged with an=offénse‘which,i£ committed by anm adult,provides for

offenses which,if committed by sn adult,committed magistrate shall bind over the
child for proper criminal Proceedings to a court vhich would haye trial jurisd-—

iction of the offense if committed by an adult,For burpese of this item,an

sequent to the imyosition;of the senténce for the first offense.

In the case at bar,pétitiones contends that his due process right
to a juvenile transfer hearing were vidlated when the prosecutor

failed to motion the court for proper jurisdig;ion,and obtain &
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where petitiomer is entitled ko a juvenile waiver heariﬁg under due
process of law,and §.(, statutbty.?he arguement that the petitioner
was siztéen years of age and tommitted the offense's murder ang
several other felonies is ambigous becanse 8.C. statute § 20-7-6605(1
defining a chtld is in violation of the United States Cuﬁstitutiﬁu.
However!infthat statute S.G,, 1egisla;ure defined g child as g person
less then seventeen years of age, then stated that a child is not 5

person sixtéen years of age who commit a class 4,B,G. or D felony.

In William V. State, 410 S.E,2d, 543 (1991),the S.C. Sﬂpreme—bourt
held that penal statutes are condtrusd strictly against Staﬁe.ahd-in
Ldvor of defendant.As here in the case at bar,$.€¢, statuie § 20-7-
6605(1) is in favor of the petitioner and the State of South Carolina
However,the 5.C. Codes Ann § 20-7-6605(1) not only in favar of tha
petitioner and the Stafa,it 8ive ne set guidlines in which the
prosecntor must go by to try such person gixteen years of age which
rendered the statutory'unconstitutidnal'in viclation

of due process.

For the foregoing reasons and facts petitioner case should

be vacated and a new trial set,
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SHOULD A SIXTEEN YEAR CHILD RECEIVE 4 COMPETENCE HFARING UNBER
DUE PROCESS OF LAW BEFORE THE SOLICITOR US'S HIS DISCRETION I
TRYING THE CHILD UNDER S.C. CODE ANN § 20-7-6605(1)?

Petitioner conteads that while 5.8 , Code Anp § 20-7-6605(1) givé no sst
guidlines while the Prosecutotr is vested with the discretion in trying him as

before the chilg 1s. tried as & adult, Petitioner received a evaluation ipon. ‘
turning seventeen years old.Tn State v, Cor'ey_D,SQQ S.E.2d.20: (2000),a waiver

he was competent as an adult or function as a Juvrenile to stand trial.The factors

of living]l, In the petitiondr case that factor was not look. at nor taker into.
consideration, »

Y

Therefore, tha. petitioner’s due process right to the S.C. Constitutional and.

the United Stateg Constitutional was violated.,,

Fér the foregoing reason's the petiticner case should be vacated and granted - B

a néw trial,
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DID GENERAL SESSION COURT LACK JURISDICTION IN ACCEPTING PETITIONER
GUILTY PLEA,WHRRE JURISDICTION HAD NOT BEEN RELINQUISHED BY THE
FAMILY COURT.

‘The Supreme Court directed that,prior to transfer,a hearing must be held in
which certain tights are afforded to juvenile.In an appendix to its opinion in
Kent,The Supreme Court quoted,with approvai,a District of Golumbia policy

L r , -
these factors must be followed by lower courts.In Patton v, Toy,867 F.Supp,.356
(D.S.C.1994) ,at 362 the court: held,this court beleivas that these factors provided

excellent general guidance quoting the eight factor's in Kent,

Howevir,a juvenile wdiver hearing must measure up to the essential of Due
Process and Fair'Tréatment.&pplica;ion of Bault,387 ¥.S. 1,30,87 S.Ct.1428,(1967),
Quoting from Kent v, UnitédﬁStatea,S@‘S;Cf.lOAS‘(lQSé).VKent and Gault make it
unquestionably clear'ﬁhat Jitvenile Court proceedings that effect a young perseén's.

substantial rights must measure up to the essential off Due Process and fair
tteatméﬁt-KémﬁieyAv«(Mérjland,AQB F.248.172 {4th Cif.1970).Hoﬁe#ér,in Shaiw, 274 8.6,

.The objective of the Family Court is
&5 df guidance and rphéhilitatien for the child and to protect

society,not to fix criminal responsibility,guilt or punishment,Rach “child"

is entitled to Due Process a transfer to adueli court,and reviewi

g court must

ensure that each "chilgn

?

yéars or more in which that was burglary 2nd degree, i
Therefore, for the forgeingAreasons<petitioner recelved violatien of hig Dua i
Process right. . f
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PETITIONER WAS DENIED DUE PROCESS WHERE STATR
PSYCHOLOGIST WAS QUALIFIED TO TESTIFY TO PETITIONER
'CO.MPETENC‘E. TO STAND TRIAL BUT WAS NoOT LICENSED AS

° 4 PSYCHOLOGIST UNDER SOUTH CAROLINA LAW AND REGULATION

get on the stand and testify that the petitioner is not. competent to
Stand ;ria:l.ﬁo.n.opab.le- John C, ,Ha_y‘e's,ZII.,I;_,..o;d.e;r Gordon to undergo -
anether évaluation.

-This evaluation wag did by Dr.Leslie ¥, sandler,Ed.D, g Psychologis
from Columbia,South Carolina whe te_‘sjtif.ied that the petftioner was
competeant to stand trail and that the petditigner were c'omp.e_-f:,ént to
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§ 40~55-55 "I+ is unlawful for a persen to engane. in the pratiece of psycholagy
in this State without obtainiﬁg'a.license~from éhe«bdardiexcept-as'otherwise
authorized hy this chapter,

Az in the case at bar, the psychologist who evaluated petitioner was rot
license in the State of south Carolina.The psychologist id this case rendered an
opinion that the petitioner was competent to stand trial and waive his Fifth
Anendment right to. remain silént,Fér the Eargoing redson's petitioner due process
right to the United States~Constitutional andASouth.Carolina.Constitution where
violated,

For the forgoing resson's the petitioner should receive a new trial and

afforded a. new evaluatioa.
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CONCLUSION
For the forgoing Teasons. stated above,Gordon submits that he is eatitled to
a3 writ of habeas corpus and an order directing the State
vacate and seét a nev trial,

of Sonth-CaroIinaxta

Respectfully Submitted

A.Gordon#259798

December /[ #2005

21,
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MEMORANDUM OF LAW

"Entertain has been defined as"To bear in fiind op cofisider;esp.,to
give judicial consideration to [the court then entertained motions
for cnntinﬂ&nte}."Black’s Law Dictionary (Tth,EdQIQQQ),entertain.

Further they Key,opinion itself rafutes the Statefs position,

‘The Court stated in Key:

Although article Vv § 5,0f the South'CarolinaIConstitption‘vests
this Court with authority to issye exfraordinary writs and entert-
- :ain actions in it's erigipal jnrisdigtion,this'CO&tt’S:@rimary
fundétion is tgo act as an appellate Court to review appeals from
© . the trial courts.In rdle ZQQ,SGAER,this~Cburt indicated it will

its oiiginél.juriSdictiOQ;Key,SﬂéxS.C, at 116 406 B8.E,2d.at 357
(empﬁasis:addea)‘ -

,/sgégkzzﬁng,glzmdé£:j> .

SWORN TO AND. SUBSCRIBED REFORE

WE. THTS /¢

7 g oF ﬁqgn% 05

NOTARY:
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January 30, 2006 A p. P 39

Antonijo Gordon 259798
Mccormick Correctional Institute F-g -A-164
386 Redemption Way

McCormick » South Carolina 29899

Re: Petition for Habeas Corpus

Dear M., Gordon:

The documentg referenced above have already beep filed in the Clerk of Courts offijce as
a Post Conviction Relief and therefore c€annot be returned o you. If you are trying to file
your document elsewhere You will need to Prepare the appropriate Paperwork and

in which ike i

The copies of your documentg were mailed to you the week of January 23, 2006 so you
should recejye them within the next week or so, - '

Sincerely, .

Haa)

Lisa Bennefielq
Associjate Deputy Clerk

YORK COUNTY Gy VERMUENTCORRESPO.VDE:‘/CE 1S PRINTED ONRECYCLZD PAPER.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS AP, P 3¢

FILED)PECEROR THE 16TH JUDICIAL CIRCUIT
} Casa No.: 2006-CP-46-0010
ZWTJUN -1 &M 8:Lg

i )dmmm
Petitioner, YGPK UHTY. st
)

ORDER OF DISMISSAL
WITH PREJUDICE

COUNTY OF YORK
Anteriio Gordon, #259798,

V. .

))

-State of South Carolina, )
)

Respondert. )}

b

' This matter comes. before the Court by way of a document filed January- 3, 2008,
and captno ned “Peitioner far Writ of Habsas Corpiis.” The South Cavling Post Conviction
Procedure Act (the Act) comprehends and takes the p!'ace‘ of all other common laws,
statutory or other remedies theretofore available forchallenging the validity of a conviciion

or sentence and rt must be used exclus:vely in place of them. S.G. Code Ann. §17-27-10

/

. I PROCEDURAL HISTORY
The Petitioner is presently confined fn:_th"e‘ South Carolina Department of Correctioris
pursuant to-orders of commitment of the Clerk of Court for York County. On October 15,
1998, the Yark County Grand Jury indicted the Applicant for murder, , three counis of

possession of a firearm dunng the comrmissiarnof a violent cnme two counts of attempted

armed mbbery._ possession of a firearm by a person under twenty-one, and criminal

conspiracy.
On July 18, 1989, the Applicant pled guilty as charged On July 19, 1999, the.
Hanorable John C. Hayes, Ill, séntenced the. Applicant ta thitty years imprisonment for

murder; five years for each count of possession of a weapon during tha commission of a

violent crime:; tér yeaisfor each, count of attarm pted:armed o bbety with-éne corisecutive OWQ
Page1of§ ‘\\}\\I
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tothe murder seni’ent:e; five years for criminal conspiracy; and five years for possession of
.& weapon by a person under twenty-one years of age. Robert D'Agostino, Esquire,
represented the Applicant. |

The Petitioner fimely filed a notice of appeéal.and: aivAnders brief was submitted on
his behalf. The Supreme Court of South Carolina affirmied the Petiticher's convictions and
sentence. _

The Petitionisr sub‘sequemly filed his first PCR’ application on June 19, 2000! (2000~
CP-48-1414). Tara b, Shurling, Esquire, representsd tha Petitloner. The Respandent .
made #ts return on May 4, 2001, and venue was changed due to judicial confiicts. An
evidentiary hearing was convened in Richland: County on July 26, 2003. The application
was denied and dismissed by the Honorabla J. Emest Kinard by Order dated August 19,
2003, '

The Applicant filed a timely nofice of appeal and a Johnson petition was' submitted:
on his behaif. The South Carolina Supreme Gourt d'enieq the patition for writ of certiorari.

The Applicant then filed a second PCR application on July 6§, 2004. The
application was suitimarily dismissed without a hearing as. being successive and-bé‘rreq by
the statuts of limitations. The Order of Dismissat was dated May 20, 200s. The Applieant
did not appeal the denial of his second PCR application;

The Applicant filed a petitfon for writ of habeas Corpus in federal court (2:05-3327-
MBS-R} on December 22, 2005, This pefition was danied by ordér dated February 16,
2007,

Bef6re this Coutt.are the Clerk of Court records, the South Carslina Bepartment of

but that i was merged with, 2001-CP-48-1414, o
Rage 2.0f 5

£

* The Respondsntnotes that the Applicant filed.a second PCR application on Auguyst 21, 200+, {2001-CP46-1866) ! 1:/1/

— e e
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Correctioris records, and the: petition for wist.of habeas corpus. Ineorporated by referenca
are the Clerk’s records for ai| previous: PCR actions. ‘
I FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the Clerk of Court records, the South Carolina Departmient
df Comrections records, the records of the prior Proceedings, and the petition for writ of
habeas carpus. _
A habeas corpus petition must Support the requested refief, Gibson v. State, 329
S.C. 37, 495-S.E.2d 425 (1998); Hunter v, State, 316 S.G. 104, 447 S.E.29 203 (-"19,94).
Althaugh the allegations in the petition-are to be treated astrue, thie Pefitioner must make
out a prima facle.case showing he is entitled fo refief and he musst present sufficient factial
allegations to Stpport the patition befors he is entitled: to a hearing. Gibson, supra. -
" Te warant a hearirig, the pefition must include:the two allegations.described bélow.
First, the pefition. must allege the petitioner hag -exh‘austéfd- all available post-convictior

refief (PCR) remedjes. Gibson, supra; Hunter, supra; Peritiii

on v. State, 312 S.C. 438,

441 SEE.2d 315 (1994). Exhaustion includes filing of an application, the rendering of an
order adjudicating the issues, and petitiening for, or anWingty-waivin‘_g_-, appellate review.

Gibson, supra.

as PCR, are unavailable or inadequats, Gibson, stora, PCR is:not féhdered "unavailable
or inadequate* merely because the Petitioner's application might be. dismissed as
Successive. In fagt, any matter which is cognizable undet the Uniform Post Conviction
Procedure Act, §.C, Code &nn, * #7-27-1010-420.(1976 & Supp. 1995, may not be raised

by a petition for a writ of habeas compuys before the circuit or othier lower courts of this

State. Simpson v, State, 329.5.C, 43, 495 S:E.2d 429:(1998) {emphasis addedy; Gibson, %

Page 3 of 5- ] \
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supra; Keeler v.Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct. App. 1998). The Uniform
Post Conviction Procedure Act (the Act)is broadly inclusive and, will rarely be inddequate
Of unavailable 1o test the legality of the detention, Gibson, supra. A petitioner may even
allege constitutiona violations in PCR. proceedings, unless the issue could have been
raised by diract appeal. Id.; _Kéél‘er A Maﬁne_y,. -8Upra. Thus, "[a} persan ig procedurally
barred fram petitioning the cireyit court for a writ of habsas corpus where the matter

alleged is one which could have been raised in a PCR application.” Kesler v, Mauney,

s_u_m 'Furthennore..x‘f a person is procedurally barred, his only nie‘ans of obtaining state
habeas. carpus relief is. tg ﬁ.}’é a petition in the originat jurisdiction of the Supreme Court,
S.€. Const. ALV, * 5% 142 |

This Court finds that the Petitioner's allegatlons fail to mieet tha standards required

for the issuancs of this extraordinary wiit. Gibson, supra; Bufler, supra. Therefora, the

petition should be dismissed,

In-addition, this' Court finds that the claims: made in the Petition for Writ of Habeas
Corpus could have beer raised in @ post conviction relief application, and to 5 large extent
were ralsed in his PCR application. Therefor, these claims cannot be raised in a Petition
of Habeas. Corpus in the Circuit Courts of South Carolina. Accardingly, the Petition shoutd
Bbe-summarily dismissed,

| i CONCLUSION

Thi§ Caurt. finds thet the allégations raised by Petitioner dré cogrizabla under the Act;

therefore, they may nat be raised in this Writ for Habeas Corpus, Simipsdn, stipra; Gibson, supra,

2

Habeas 'cqrnugjwm‘.onfy'iséue»wﬁenﬂmg hasbeena constitutional viokstion which, in'the sefting, constifutes a denjal of-
fundamentai falmesssst!ocking to:the universal sensg of ustice.. Gibson, Supra; Butlesv. Stte, 3025.C.468, 397 S.E.24

67 (1990} Penninaon v, State, 312 6. 436, 447 G o] 315 {1og4) A 2
’ Paga4.of5 o i
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Keeler v, Mauney, supra. This Court fi

nds that the Petitiorier is. barred from bringing a Writ of

Habeas Corpus in the circyuit court. Keeler v. Mauney, supra, The Respondent's Motion to
Dismiss the Petitioner's Wit of Habeas. Corpus is granted:
IT IS THEREFORE QRDERED THAT:

1. Tha habeas corpus. patition is DENIED AND DISMISSED WITH PREJUDI.CE;’
2. The Petitioner

is remanded to the Respondent's custody for the completion of
his senterice.

ANDIT s 50 ORDERED!

John C. Hayes, I, :
Administrative Judge HES
Sixteenth Judicial Cireuit

Bonit z0% onr

. South Carofina.

Yok
/
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At chaent (£)

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
A ) FOR THE EIGHTH JUDICIAL CIRCUIT
COUNTY OF YORK ) Case No.: 2006-CP-46-0010-
Antonio Gordon, #259798, )
' )
Petitioner, )
)
V. ) RETURN TO APPL!CANT’S.
) SCRCP 60(b) MOTION
)
. State of South Carolina, )
Respondent. )
: )

This matter comes before the Court by way of a document filed January 3, 2008,

and captioned “Petitioner for Writ of Habeas. Corpus.” The Order of Dismissal with

SCRCP 60(b) Motion filed an or about August 9, 2007.
L
The movant in a Rule 60(b) motion has the burden of presen‘tihg evidence, usually
in the form of afﬁdavits, proving the facts essential to entitlé him to relief. Bowers v,

Bowers, 304 S.C. 65, 67, 403 S.E.2d 127, {29 (Ct. App. 1991). Further, “[r]elief under this

Administrative Judge should recuse himself, Therefore, this. motion should be denied.
Also, "{a] person is procedurally barred from petitioning the circuit court for a writ of
habeas corpus where the matter alleged is one which could have been raised in a PCR

application.” Keeler v. Mauney, supra. This allegations raised in the Applicant's habeas

corpus could have ‘been raised in a PCR application, "Furthermore, if a person is
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procedurally barred, his only means of obtaining state habeas corpus refief is to file a
petition in the originallﬁjurisdiction of the Supreme Court. S.C. Const. Art. V, ' 5." Id.' The
Circgjt Court is not the p_réper jurisdiction: for this habeas corpus petition, and for this
réason, the motion should be denied.
I
WHEREFORE. having made its Refurn fo the Applicanit's 'mofibn,'the Respondent

respectfu"y requests that the Court deny the SCRCP 60(b) motion.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W, McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attomey General

ASHLEY A. McMAHAN
Assistant Attorriey General

By:—/TA ’:"7 v ¢ m
ATTORNEYS FGRE

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

Ao Telephone: (803) 734-3737
ﬂl%( 1B 607

US. 972, 111 8. ¢t. 442, 112 L.Ed.2d 425 { 1890). In Butler,the South Carolina Supreme Court held that the writ of
habeas corpus will only issiie when there has been a constitutional violatioh which, in the setting, coristitutes a denial of
fundamentat faimess shocking to the universal sense of justice, Gibson, supra; Butler v. State, 302 S.C. 466, 397 SE2d
87 (1890); Pannington v. State 312 S.C. 436, 441 S.E.2d 315 (1 994),
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STATE OF SOUTH ‘CAROLINA J _
' } IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )
) .
) ~ 2006-CP-46-0010
)
ANTONIO GORDON, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
. )
STATE OF SOUTH CAROLINA, )
: )
Respondent. )
)
1. Lam an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this

Is 2 proper circumstance of service by mail.

3. I have this day served a copy of the Return to Applicant’s SCRCP 60(b) Motion in.the

above-captioned matter on the following person(s) by depositing same in the United States mail,
postage prepaid:

Antonio Gordon, 259798
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

DATED this 15* day of August, 2007.

disvy
\J f 2 AL
\Chandra E. Yo, -Lega.l:’\sjtanc

For Respondez{p
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK ) 2006-CP-46-010
(9) APP D
A N
Antonio Gordon, SCDC No. 259798, )) f\\dr&b\"mﬂ\\}T =

Petitioner, )) érgj E':‘u

v. ) ORDER GRANTINGS&-

) RULE 60(b) MOTIONZ =5 _

State of South Carolina, ) ‘i‘:; =
. ) ‘}< i\. % ) ‘(_Da} o 2
Respondent. ) NN -

him from filing a State Habeas Corpus Pétition in the original Jurisdiction of the Supreme Court.

Judge Hayes’ Order recites a quotation from Keeler v. Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct.
App. 1998), but does not recite in the Order that the Petitioner is not prejudiced to bring a Habeas

Corpus Petition in the South Carolina Supreme Court.

The State’s representative, Ashley McMahan, does not dispute the Petitioner’s right to file

a Habeas Corpus Petition in the original jurisdiction of the South Carolina Supreme Court,

Order that the Petitioner 1s without prejudice to bring a Habeas Corpus Petition in the original

jurisdiction of the South Carolina Supreme Court.

AND IT IS SO ORDERED.

, South Carolina

/2] 2008,
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RECEIVE])
STATE OF SOUTH CAROLINA

IN THE_COURT OF APPEALS JUN 03 2016
appEaL FRoM York county OC Court of Appeals
COURT OF COMMON PLEAS
DANIEL D. HALL,PRESIDING JUDGE

Antonio Gordon, . Appellant,

State of South Carolina, Respondent

CERTIFICATE OF SERVICE

I,Antonio Gordon,hereby certify that I did serve a copy of
Appellant's motion for belated appeal on judge Hayes order

%%ie ﬂ{a;? 1,2007, and Appellant's initial brief dnd D&Q?ﬂaﬁdd ofg
Attorney General Office

Ashley Anne McMahan,Esquire

P.O Box 11549

Columbia,South Carolina 29211

by depositing a copy in the mail with sufficient funds this

d7 day of May,2016.

Antonio Gordon

4848 Goldmine Hwy
Kershaw,SC 29067

27,



-Antonio Gordon#259798

Kershaw €I P-B=35

4848 Goldmine Hwy
Kershaw,South Garolina 28067

May 27,2016

RE:Gordon v. State
Appellate @ase No.2015-001004

Lower Gourt €ase No. 2006~cp-46-0010

Dear Clerk:.

Please find Appellant's- initial brief)designation of matter and a motion
for a bBelated appeal on Judge Hayeso¥42ﬁ filing. The opposing Counsel has
-been served with the same.

Respectfully Submitted
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