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Blue Chip Medical Products.cine., .
R }
. [)lilln[l”, } ()i{“LI{
| ' RECEIVET)
CRubent UL Bonifas, dro Adrus Medical ) ' T
oNervices, LLC. and Adrus Medicat ; JUN 2 0 2016
L1.C '
. )
Detendants. : . SC Goun Of Appea}S
L)

This Matter came before the Court for g beneh trial on April 11, 2006, Yancey A, Meleod
HEol T cath Bouch & Seckings. FLD represeated the Plaintiff. Karen Dedong of the Dedong Fow
Firnn LLC represeited the Defendants
BACKGROUND
Planattt Bhue Chip Medieal Praducts. Ine. thereinalter “PlaintilT or "Blue Chip™y Giled the
mstant action on May 1502004 agmos Dedendants Robert 1. Bonituy. dr.o Aidrus Medical Services,
LLC und Nirus Medica 1LLC, THie omplaint atleged the following causes of action against vieh
Detendunt’ Ch Money Due on the Eoan: 120 Breach . Contraet: 13) Breach of Cosenant ol Goud
Faid and Fair Deadings: and (4 (f_!m(/'ifiilli' e The Deteadanis filed an Answer on Jene 17
LTS :"hcl Answer raised no defenses wothe PlaintiMs causes ol action. bul did allepe o
counterciuim for Breach of Contract. A fier the Cout denied the l’!a'imif't’s Motion 0 Dismiiss the
Dotaduns” coumarctainm, the Pl answered the Defendants’ counterclaim and raisd
sumereis delenses.

Fullovwing Defendant Bonbas - lepostuon. oa Decermber 9. 2014 (he Plainthitt moved tor
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partial summary judgmeni 1o recover $17.(58.79 the P.luimH't":;pecil’ncu!l.\' paid to the Delendants

for bﬁrls the Defendants required 1o be fully prepaid, but were never ncluaH}.' provided. In an L)}'c!cu‘

chated February 2, 2015, the cirlcnil‘ caurt granted Plaintilt's Motion for partial sununary judgiment.
That order ;'wrmiued the Deteadants the oppartumine o Amend their pleadimps o add an Ofiser

chainy tor the $17.038.79. The erwx.su was thea reterred o this court on an Order tor Supplementud

Procecdings for I-hc collection ol the $17.058.79 judgment. Affer the mpplunpnlal hearing " as

heldon July 15, 2015, (he Defendants patd the Plainift the amount of the Judgment plus interest.
and a sutisfaction -n!'jud.g.zm:m was ditered.

Thereafter, the Plainiiff agin m‘m‘cd tor parli&l‘smmnar)' .iudgmcnl on lhc_runuinirg '
amount due on the foan. Thix court denied the ["Iuimiﬁ‘s Motioq and its subsequent Motion for
Reconsideration. The matter was then set for teial before this court an April 11, 2016. On March
30, 201 0. the Defendants hmcndud their Answer and added a Counterclaim Tor Offser. The
Detendants” Ameaded Answer z':ii;\;gd no defenses w the Phint(ls causes of action, The Pluix"ltil“l'

Cfiled and served it Amended Answer to the Counterclaim. raising numerous detenses. on Aprif
PE2006. On f\bl'_i! P 2016, the case was tried before this court. Alter the close ol the cvidencc‘. '
the PlainufT moved o amend its pleadings to conform to the evidence at trial 1 add an additionaf

FHL323.00 10 the wtal amount due on the loan. Afier reviewing the Pleadings. considering the

5

demicunor und uc(:ihfiii;\ ab e witnesses westimany, and exdinining the documenis udm‘illcd e
cvidence, this court finds as t'olllc;m s
L. P’I:“Ji)l;\"(;S OF FA("‘T
Blue Chip is in the business ofl"munul’auudng and distributing therapeutic related products

and accessories. Ron Resnick. itg president. founded Blue Chip in 1995, The Detendant. Robert |,

Banifay. invented and wag detcioping an air Nuidized therupy bed svstem for the treatment of
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pressure sores. This bed system is krown us the Adrus Air Fluidized Therapy bed (hereinalier
AN bed”) The Detendants, Airus Meadical Serviees, 1LLC and Airus Medical LEC. are the
companies Detendant Bonilay created tor the purpose of manufacturing. selling und renting hiy

AFT beds.
Iearly 2000, Detendam Benituy entered into negotiations with 3lue Chip for the purpase

elarranging funding tor the dey ¢lopment and manubucturing ot the AFT heds. As o result of these

negotiations. the Delendants und Blue Chip cnltcrcd o a Contract dated November. 9. 2010
thereinalier "Coniract™) for the manafacture., sale. wnd distribution of e AFT beds,
The Contradt set Tarth cerain responsibilitics, ohligmion;{ and rights of the partics with
- reard wo the manutaeture, sale. and distribution r;r' said products. including the tollow g

o Plamtifl would provide $60.000 to Defendants to be used for turther product
development. I'his amount was non-refundable, :

*  Plaintiff would provide certain foans o complete product development and for
SUrt-up costs, with interest (0 accrue at the lowest applicable Federal rate per RS
regulations. !

o Plaintitt would have exclusive worldwide distribution rights for a period of at least
four years. The exclusivity for the first Four vears was unconditional, in exchange
for Blue Chip’s non-refundable $60.000 and Blue Chip’s loans t complete the
product development. The exclusivity period's continuation bevond four yeurs was
conditioned on the Plaintilf achieving sales targers of six (6) beds per month on
average. A ' .

o Plaintiffs exclusivity would not apply 1o North Carolina. South Carolina, Georgla,
and Foridi, where the Defendunt would operaic a rentad business.

¢ Defendants would (1) manulacture and provide the product: {2y provide a
manulacturer's w drrantyiand (3) manufaciire and provide parts for in-warranty and
eut-ol warranty service, '

* Defendants would issue and be responsible for the product warrantics,

¢ Defendants would be respansible for warranis claims. including fabor and DAFs,

» Defendants would provide parts as required for rontine service calls. Parts for in-

warranty repairs-reptacement would be u no churge. Parts for out-ol-warranty

b Although the Conract provided that Blue Chip would provide financing up 1o $150.000.00. it
also provided for the possibility that additional loans would be required. (See Contract at $ 6).
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Purstiant 1o the terms of the Contract. Blue (":hip".x‘ financing would be in llﬁe turnr ol'a loan.
which provided for o firm outside due dare of Iimr (H }‘éurs for the repayment. See Contract g €
Gl Thereatter, Blue Chip issued the If)cli:ndunls the $60.000.00 non- x«'lundaok pq\mun hu
product further development of the AR 1 beds. See Contract 74, In additon, Blue Chip loaned the
Detendants o wal of § $327.773.00 for the complete development of the AFT bed and Tor Ajras
Medical startup.
Indate 2011 the AF T bed \\ru.\;liv;nl'oduccd to the market. As part of the introduction of the
W A bed product, Blye Chip spent its own t'uhds to market the product. including atiending
trade shows, generating r;wrkeling bulletins. and payving lor u(_l\»'u‘!.'liscmcnls tn reputable catalogs,
These materials a“ marketed the Airas bed under the Blue Chip name. and Blue Chip sold the
majority of the AFT beds to existing Biue Chip customers.
Soon after the AFT beds were introduced to the market. hmxuu the product experienced
a variely ul‘rcliuhil-i{} Issues and muny warranty cluims were made. Blue Chip attempted o service
the product and heep its customery satisticd, but was unable (o obtain the necessury purts from the
Delendamts w do so,
IL CONCLUSIONS OF LAW
Plaintiff's First Cause of Action: Money Duce on the L();in.
PlaintilT Blug Chip's first cause ul‘e)ictinn alleges that, pursuant 1 the Contract. it loancd
money (o the Dei'eﬁdums and those loans are now due. This Court agrees. The elements ol breach
ufcummu are (1) the existence of the mmmu (2) iis breach: and (37 the damages caused b)“such

breach. Branche Buildorsy, Ine voCogging, 386 S.C. 43, 48. 686 SAL2d 200, 202 ¢y App. 20049,
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“Ihe gencral vale is tha for ;—z‘ breuch of contract the defendant is Hiable Tor whatever damiages
tollow as a natural consequence and a proximate resubt of such breach.” 1/

“The cardinal rule of contrac mterpretation is to ascertain and give cffect to the intemtion
ol the p;-mic% and. in determining that intention. the court fooks 1o the language of the contract, It
the lunguz@ 5 clear and unambiguous. the language alone determines the contruct's force and
ellect” Friursgate, Ine, v. Firs Fed Sav. & Loun .;L\'.\"n of 8§ Carolina, 317 S.C. 4352, 457, 454

SE2d 001005 ¢y App. 19951 "When a contract is unambiguous. clear, and explicit. it must be

construed tecording to :I}c terms thy ;};!e'ﬁic.\' have used. w be taken and und‘crs(uud in thei plulin.
ordimary. and hoh'ul:n' sense” (AN Farers. Ine v South (}:m}/inu Health & Humuan .\'un:\,l
Finemee Conm'n, 296 S.C. 373, ITINHL2d 384 (1988).

Here. the existence of a Contract is undispt_ncd. Both the Defendants’ pro se Answer m’}d
the Amended Answer admit tlx«.‘,cxistcﬁcc of the Contract. The Contract wus admitted into
evidence. without objection, at wial. This Court finds thar pursu';mt'm the clear terms ot the
Contract. Blue Chip was to prévidc lQAnS to the Defendants "0 complete development of AFT bed
and Tor Airus startup.” Conteact at € 6. The Contract f'"urther staies that “[i'}im‘mcing will bein the
form ot o foan.” and provided an mterests rate ae the, lowest upp!icithlc Federal rate per IRS
regulations.” A ai € 6 (b, Although the Comtract provided that "Biuce Chip will also provide
.“”!m‘fi_“:: t!l'.up o Sif\(.'.f.:(.)(}"‘ i'! furhey comemplated ereasing s ameant in the os ont there

were "unexpetted costs. Al w6,

As to the amount of the Loans. this court finds that Blue Chip loaned the Defendants a towl
ol $327.773.00 between January 28, 2011 and August 9. Z‘dl LAt wial, Blue Chip presented
mdisputable evidence of the (otal loan amount. including its Cheek chistgr ~amd the canceled

cheeks, See Plaintiffs Exhibits 2 and 24 Thase documents were admitted mio evidence and
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establish that Blue Chip issucd o wotal ol four (4) lu;"xn:x' llu the l)cll,fmlz'ml Adrus Nedieal 1LLC On
Junuary 28, 2011 Blue ’(_'hip issued a check o Airds Medical LLU Tor $72.500. On March 18,
2011, Blue (ffﬁp tssued a check o Airus Medical 1LC for $1 i‘).tlj(). Cn May 20. 2011, Blue Chip
issued a check 10 Airus Medical LLC for $85.300. And finally. on August 90 2011, Blue Chip
sted acheek o Adrus Medical LLC Tor $40.523, Fach ol these cheeks were deposited into i
Arvus Medical TLC aecount. The Blue Chip Cheek Register. Plaintiff's Exhihit 2. lists these four
4) checks as “Adrus Loan.” Mostimportantly, the Defendants' own Fiaancial Stacement. admiited
int evidence z..r:-: Plaintiff7s Exhibiz X6, lists these amours as "Thire Purty Loans.™ This coeurnt
tods that the inzd%.g;au[:xblc evidence establishes that Blue Chip loaned the Dé!’cndams $327.773.00.
pursuant to'(hx_.' Contract.” |
The only question then is whether the loaned money is currently due und owed. This court

finds that s, The A(_ (.;ljlr'alcl is clear. Paragraph o(cy of the Contraet provides:

Details of repavment terms TRD. but the general intent l'\llhd[ ‘rcpd.muu

will be due when Adrus Medical manutacturing operation is operating

-pusitive cash flow inclusive of reasonable salary for Robby. A portion of

the profit on Airus Medicals sales 10 Blue Chip will.be applied toward loun

reduction. However, there will be a firm outside due date of 4 years.
fdoat® 6e) (emphasis added). The Contract is dated November 9. 2010, gmd pursuant o the {irm

four-year due date. there is na question thai the $327.773.00 is now due. Fhe Defendants huve

* The Complaint alleges that the wotal amount of loans is only $287.230.00. At the close of the
evidence. the Plainuf moved pursuant to Rule 13(hy of the South Caroling Rules of Civil
Procedure. to amend its Complaint to contorm w the evidence at rial to inciude the additional
August ¥, 2611 Joan of $40.523.00. H‘(.!L.J\IHL the total alleged loans 10 $327.773.00. This court
finds thar pursuant o the Rule, the Plaind(T should be allowed to conform its pleadings 1o the
evidence. However, even il it were W deny this mozion. this court finds that Plaint (U would st
be entitled 1o recover the $40.323.00 loan amount under its ()uulum Moernit cause of action
discussed in section 1 ¢, inlia.
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made no argument that (he four-year due date is naot controlling or does not apply. Further, the
Defendants did not ryise iy delenses to the Plaintit's cause of action for money dug on the laun,
The Defendants’ only argument appears 10 be that they should not have w pay the money
, .\‘
hack becuuse Blye Chip did not sell o cerfain number of beds, This court disagrees. There is
nothiitg in the Contruct that conditions the repayment of the foan on g certain number of beds being
sold. The danguage upon which the Detendants appurently rely. paragraph 701 ol the Contract” in
“heway conditions the repavment of the |oan on the number ot Airus Beds purchased. On the
contrary. that clause provides:
Blue Chip exclusivine wWill continue for at least Four years. Exclusivity for
year 3 will be conditioned upon Blue Chip achiceving sales target ol six units
per month on average tor Years | through 4 inclusive. Blue Chip exclusivit
for subsequent vears will be conditioned upon achievement of prior vear's
trgeted number of unit sules, Starting year 3. targeted number of unit sales
will mcrease by 10%, per vear, ' :
Contraet © (). The plain terms ol the Contract estublish tal only Blue Chip exclusivity beyond
the first four veurs —not foan fepayment - was conditioned on Blue Chip achieving the sales turget
Further. while the Contract does provide that the "general intent” is that repayment would be due
when Alrus Medical manufacturing was operating a positive cash flow to include a reasonable
salary tor Defendant Bonitay. this lunguage is followed by the unambiguous language that "there
will be a fivm outside due date of 4 years." fdat ® 6(¢). Based on the {oregoing, this court finds
that Plainti s entitled w the $327.773 00 loun proceeds that are currently due under the Contraer.”

Plaimtilt did not request and presented no evidence regarding any interest due on the loan,

Therelore, Plaintifi has waived any claim (or interest due,

CEven it this court were (o determine that no timc was set for the loan repayment. this of course
would not mean that the loan wa notdue. See. e.g.. Okatie River, [1.¢" 1 Se. Site Prep. [LL.( .
SIS 327,337,577 SR 2 F68. 473 (CL App. 2007 ClHn view ol the fact that no time was
seUlor repavment of the loan. the circuir coun correct!y held it was a joan payable on demand.”),
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B. Plhantift's Second Cause ot .-\dkiqn: Breach of Contract.

In addition W ls canse ol action for Moncy due on the Loan. the Plaintiff alleges that the |
Detendunts breached lhg: Contiact by (| f'ai,fiﬁg ta repair and service Airus Beds and paits. hoth
PRy and (ml-t;!l\\'clr'('axlll;': (20 Tailing 1o provide replacement parts: andl (3 faiting 1o satisty
the manuttciurer s product warraniy . he iv'luimii't"ullcgc.\' that us wresult of these breaches, it s
cititled ta the costs ol the AFT hed pmdu«\"(:\' and parts rcmuining in Plaintilrs inventory that ilAL'LUl -
no tonger sell. and for con:;cquc.nliul.nm‘l special damages associated with '!oss of business. This
venrlagrees in par,

"\-\"h«.:n a plaindiit seeks special damages for breach of (:()';m'uct. he must plcu_d und prose
both the faet of damage and the amaunt of damage with a reasonable chree of certainty.” Suurh
Caroting '/'ik'([ Sav. Benk \'.(7'/7(”‘/1/(:17-( '/'0.\'/7_1" Nev. Co. 303 S.C. 74, 77-78. 399 S 28,
Appo 19Uy ahrd, o 5.0 232 4% SHE2d 14 {1992y ./:/c'k.mn:r- Midlunds Frumean Resorees
Conter. 296 8.0, 520, 374 SLL2d SUS App. 1988). "The act t.;l‘ damage i's proved b_\ showing
(hy that the PLEING realized an actual foss he wauld not have incurred hut tor tiﬂc' dcl'cn:luﬁ('.'\'
hreach al’centract: and (2) the loss was a natural consequence ol the breach which may reasonshly
hc_ supposed o hal.\"c betn within the ccmtcinp!znion of the parties at the ume the contrg \\;:54
made.” Id. (ctting Clerfey v Tevas ( .(}I)I))c])ll‘. 199 5.C.156. 18 S.[f.:-d 719 (19422 Goovdhein +
Hilton Hewd ('{)/)l/)'m.“x', 273 K00 7380259 S 1mag W AI979): The Drevee (',‘)m/)mil'.. e v
Lodwith-Woulie Asxociures, e 296 S.CL207. STUN2d 532 {1988

”H'(hlc tuct of damage iy established. the luw does notreguire the umount ol damage 1o he

proved with absolute mathemautical Ceriniy: damages may be recovered i there jsen idence upon

which a reasonable assessment of the Joss can be made."  Sourh Carclina Fed Sav. Bonk W,
Tiosrneani( 'rr).\/{\' Dev: ¢ IMISC o T7-78. 399 S.E2d S 1) (CL App. 1990, alTd. 31 8.0
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SIS E 2 OO0 Citing Chartov v Feyes ( ompanv 199 8.0 a0 184G, | K SE2d o 729

Senth Caroling Finanee ¢ OIpOration of dnderson v West Side Finanee ¢ ompany, 236 5.0 109,

PIZSE2d 329 1960). The estimation of damages. however, cannot he based on conjecture or

specalation: it muyust puss the realm ol opinton not founded on facts and must rest on e\'iclencc:.f}'um

winch g feasunably accuarute conclusion regarding the amount of loss can be logically and

cationadly drawn. The Dreyes Compuny. Inc. v, Ledwith-Iolfe Associares, [ne.. 296 S.C. at 214,

ATESE2d w536, There must be 4 certain standard or fixed method by which the lags may be

estimated with u fair devree of aeusraey. Charles © Tevas Conuan 199 S.CLat 180G 18 510y
at 72y,

As discussed above, there is no dispute that u valid. enforceuble Contract existed between
the partics. The Delendans admitey this. naddition. the Defendants admited in the Answer, and
agaEn in the Amended Answer, (o the tolowing contractul obiiyations:

o ® Detendants would (0 manufaciure and provide the product: () provide w
munutacturer's warranty: and (3) manufacture and provide parts for in-warranty and
out-of warranty servige, ‘

°  Delendunts would issye and be responsible for a product warranty.

*  Delendants would be responsible foe swarraniy claimes. including tabor und P,

e Delendants would provide parts as required for routine service calls. Parts for in-

WAITANL repairsireplacement would be at no charge. Parts tor out-ol-warrangs
repairsaieplacement would be at cost,
See Plaintif s Compiaint at % 19: Amended Answeral € 7. A trial. the evidenee demonstrated ihay
onee the AFT beds were introduced 10 the market. the product experienced a variety of reliabilin
issues and many warranyy-claims were made, e testimony at trial demonstrated that Blye Chip
auempted o service the product and Keep its costumers satisfied. but was unable o get the
ACCCSNANy pants Irom the Defendanis 1o Jo so.
Fhe cvidence ar iag demonsiraed that Blye Chip's efforts were frustrated by the

'

7 \
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Detendanis’ fuiture 1o provide the necessary parts 1o repatr the mullunciioning beds. Blye .(.'hip
submitted numerous emuils that evidenced the Defendants' Tailure 10 meet their contractual
obligations. Mr. Resnick's estmony rcgm'lding the Detendants” breaches was convincing, ;5[011{i1111
and esscrﬁiul!.\' unchallenged by the Dct"bndﬂnl;s.
According o My, Rcsnick's undisputed tesiimony. as a resull ol the Detendanis’ conduct
i fatling to honor lhu:: J'n*oducl’ns‘\\.‘;n'mn(.\ and Tailing to supply the parts. cither for in-warranty or
tor out-of-warrany repatrs and ﬂ:pluccmcm. Blue Chip was unable 10 continue marketing und
selling the beds. My, Resnick testified that B]uc Chip lostseveral large cusiomers as a result ol not
being able .:\'cl'\;it‘u the maltunctioning AFT beds. Accarding to Mr. Rensick. his 20 vear-old
Cumpany’s reputation sul't'c‘rcd tremendousiy. Mr, Reasick estimated this company lost a towl of
$300.000 in mxlcsAaix aresull ol its foss of business stemming dircg(l}' from the Defendams' failure
o meet fis cm‘;lm«.‘('ueil'obliguliun.\: ‘i‘clulcd o warrunty and parts However, this loss of revenue is
unsupported by alqcumcn.lur_\' U testamentary evidenee hé_\'ond i\'lll', Resniek's opinion. Ay such
ihis Court cansidered the purported loss (o he tuo speculative in nature upon which w base an
award of damages.
Mr. Resnick further testiffed tha Blue Chip still has a total of nine (9) AT beds and related
'pnl"tﬁ i imeentory that it cunmﬂ sl and he considered worthless, M. Resnick also testilied that.
beeause of the | detendants” refusal 1o provide parts for the AFT bed servive needs. Blue Chip was
forced to cannibalize parts (rom the AF beds it held i in ventory. in an eflort W meet costumers”

. .. . . . -‘..‘.l K . . vy b . . . . . 0 .
needs for product service. ' Ay trial. Blue Chip submitied a list of it unusable mventory . whick

'l tact Blue Chip hus previous)y been granted summary judgment as © S$17.058.79 Blue Chip
paid the Defendanis in an auempt ro replace these parts. The Defendants refused to prov ide those
parts. even afier the Delendamy required Blue Chip w prepay for those parts in full. und Blue Chip
was foreed o e suit, Theve Pans were intended to replace the parts Blue Chip had w cannibalizy
from Blue Chip'g Femaining inventory of AFT beds W meel customers” service needs.” That

.10 .
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“was admitted into evidence él.\‘ Plainfr's Exhibit 4. According to this document and Mr. Resmek's
testimony, Blue Chip j)uid $97.618.50 0 the Ugt'endunts tor Blue Chip’s cumrently unusable
imventony ol AFT beds and parts, |

Based on the foregoing. this Court ﬁnclé that Plaintiff Blue Chip is entitled o recover an
additional $97.6 1‘8.50 which l-'t.‘p['l.‘SC'HIS the cost of the unusable mventory that it purchased from
the Delendants.® |

C. Plaintiff's Fourth C.‘n}usc ol Aetion: Quantum Merui

The PLiat!Ts final cause ol welon is for Quaman Merair.” 1o s Complaint. Biue Chip
alleges that it conlerred S#xbstumiai benetits o the Defendamis in the form loans. the Defendants
realized those benefits of the Toans. and it would be unjust to allow Defendants to benelit from the
loans withoui paying Blue Chip back. This court agrecs.”

The elements of g z/uanl'urm smervil claim are: {1 a benefit conferred upon the defendant by
the:plaintifi (2) realization of that benetit by the deferddant: und (3) retention by the defendant of

Cthe benthit under conditions that m?ul\c it unjust for him (o retain it without paving its value.
Farthseapes 'II){'IHI'/L‘:/. Ine v (A//‘ll‘f'('/i;}()v(‘)' 5.C 609, 616-17. 703 S.E.2d 221, 223 (2010). See
wlsa Okatie River, 1.1.C. v, Se. Sie Prep. L1, 333 S.C. 327, 336. 577 S.E.2d 468, 473 (CL
App. 2003) {"[n theory and actual practice. an action for money h:{d ‘cmd received is subsumed and

amalgamated under the thearie$ ol iaum mervit quasi-contract implied by law actions. ).
i { A

remaining inventory was useless without those parts being replaced thut remain in Blue Chip's
inventory. ‘ '
* Beeause the Court has found in favor of the Plaintiff on its Breach of Contract cause of action. it
need not address the Plaintift's Breach of Covenant of Good faith and Fajr Dealing claim. Sev
generally Williems v, Ricemem. 330 §.C°, 251, 274,529 S.E.2d 28. 40 {Ct. App. 20003.

" Although the court need not address the Plaintitls Quantum Meruir claim due 10 its previous
rulings on the PlaintilTs Money due on the Luan and Breach of Contract causes ol action. it
nevertheless Feels compelled ¢ address this cause of action as an additional sustaining ground tor
PlaintifT's recovery of the $327.773.00 loan. .

11
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Flere. there'is no disputc'll'ml 'B!uc Chip loaned the Detendants a total of $327.773.00. A
i, Blue Chip proflered indixpumb!q t.*\ldu)u of the total loan amount. mc!uding its Check
chisw(’ and the canceled checks: \u PlaintifT's Exhibits 2 and 2A. Those documents were
mimi!.tm} Mo evidence and establish that dlue hipissued o total of four (4) Joans to Defendant
Alrus :\:(calicall LLC. On .fanugy;v <8 2001, Blue Chip issued a cheek o Adrus Medical 110 tor
S72.500. On i\~’lurch B8 200 1. Blue Chip issued 2 cheek to Airus Medical LIC fur $129.450. On
May 26, 20T Blue Chip issued o check o Airus Medical 1LLC tor $83.300. And finally. on August
SO0 Blae Chip issued a chreck Adrus Medical 11,0 for 546 S250 Fueh of these checks w e
deposited into the Ajrus Medical [1.C nucéum. The Blue Chip Check Register. Pfaintiff‘s Exhibit
2. lists these Tour (4) checkey as "Adrus Loan." Mos imporuiml_\':. the I.)t?l'cr)dgnls' own Financial
Satenent, admitied o evidence ax Plaintiff's Exhibit 36. {isis these exiict umounts ay “Ihird
Pare I.mn.\';” This evidence as it refuted: and these loans constitute a !\mM nnli;rrud LpOi
Detendunt Airus Nedicy LG

& Morcover, the l.)l. fen d ntrealized the benefit of these - h}zi‘us." The evidence demonstraies
that these loans were dcposizcd 1nto H‘xc Detendant's account and iahqlcd as thivd party Toans.
ndeed. the Detenduns admitied 1o receiving the loans tor “product (.lu\'cfupmcm- and start up
costs” in both the original Answer and lﬁc Ar‘ncndcd Answer. See Complaint gt € 12 Amended
Answer gt € 7,

Phis coun finds tha, under the facty otithis case. the Dcl'cn;izml‘s retention of the benelit
of the $327.773.00 in loans would he unjust withowt répa_\‘ing the loans v Blue Chip. The
Defendants hay e rc(;llmc(f the beneiis of the loans to Lhi;; day. Delendant Bonifay testified thy he
continues Lo operate his business and conlinues (o manufacture and sell the AFT beds thr()ughoul

the Countey, Ulnder these circumstances. this coun finds that Plaintifr iy entitled to the repasment
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ol the $327.773.00 ilvl loans u-tA\dur s Quanin Meruir c;mgc of action. See. ey Earthecapes
Cnlimited, ic. v, Ulhrich. 390 S.C. 609, 616- 17,703 8.E.2d 221, 225 2010y Qhutiv River, 1.1 (.
L Sie Prep 11O 353 8.CU327.336. 577 S.E24 468, 473 (CL App. 2003) (f'ndm;_, an aclion
for money Imd and Icu.l\t.tl’ls subsumed and amalgamated under the theories of guantum
et ), |
D. Defendants’ First Counterclaim: Breach of Contract

Phe court text wirns w the Breach of Contract Counterclaim the Detenduants asserted in the
anginal Answer and again in the Amended Answer, The Pluinlit.'[' umely answered  the
Counterclaim and "asserted numerous defenses 1hc-rcm.~.-=\ccor<'jing to the Counterclaim. the
Detendants assert that Plaintif! "has made at least one sate in the Delendant's [sic] territory in
violation of the speciﬁc lerms of the contract.” After hearing the testimony and reviewing the
evidence admitted at trial, this court finds that the Defendants have failed to establish anv breach -
uf coatract on lhulpim of the Plainuty,

“The elements tor hrcaﬁ h nf’ﬁmtract are (1) the existence of the contract: (27 its breuch:
and (3) the damages caused by such bre agh Branch Builders. Ine v Coggins. 38() SIOU45.0 48,
686 S.E.2d _U() 202.(C App 3(.)(!‘).1. [nitially, (hc‘coun inds ‘(hzu the plain !aﬁguugc af the
('umﬂlct did not preciude the Plaintifi from selling the AFT beds in Ccor_uiu. South Cuarolina. North
(‘:u.'olina. and Florida, On the contrary, the plain language of the Contract provides Lha.t Blue (_"hAip
murél_\' did not have "exclusivity” to sell the AFT beds in these sates. The Contract specifically
omitted these states 'l‘mm Blue Chip's exclusivity so that the Defendants could uperale o rentul
business. Nee Contract al € 3(d): i) In fact, the Contract specificaliy provides lor "overlup”
and that Blue Chip could not d‘is(ril‘mte AFT bcd:s that "compete with \irus Medical’s AFT beds.”

See qd ar 6€ 09y Tle i),
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lnany event, even it this cowrt were 1o find a hresch occwrred. the Defendants failed o put
forth any credible evidence al trial - wielher testimonial or documentary — of any actual damages
tesulting from an alleged breach. When the record is devoid of any credible evidence of actual
damages the Detendants’ cmml«ucluim fails for this reason z-'x!unc“.

Finally, the Plaintift raised numerous defenses to this counterclaim in its Answer und

Amended Answer, including the defenses off acquiescence and estoppel. See. e.o. Cookser v

-

Beawmont Vg Co. 194 S.C. 3059 SE2d 790, 793 (1940 tinding error in failing o charge
auquiescence and estoppel where Plainift acquiesced 1 the breach). As previously stuted. the
Counterclaim alleges that the Plaintft sold at Icast one AFT bed in the “overlup” regin.n. Which,
according to the Defendants” allevation. constituted a breach. [owever. the testimony < ineluding
Defendant Bonitay™s own sworn testimony. was that he not only assisted the Plaintift in the sale.
but thul he actually delivered and set up the AT | bed for the P)uinlil'f: H hcr;:t"orc. even if this court
wereite find that such a sale by Plaintitl in the “overlap” region constituted a breach and that the
Defendants established damages resulting therefrom. the Plainti('s defenses of acquiescence and
estuppel-would serve bs u complete bar o recovery. The Defendants cannot recover from a hreach
that thes flxgiliuﬂcd and partlicipawd in. This court therefore finds in favor of the Plaintift on the
Detendants’ first counterclaim for Breach of Contract,
F. Defendants' Second f"()u11!L':*cl::irn: Setoff

Finallx. the Defendants amended their Answer and asserted & counterclamm Jor Setoll,
Because the l')ef’tndumx did notesiablish or succeed on their breach of contract counterclaim, am
seaffelim s moot. However, even i the court were 1o award the Defendants damages on the
coutterclaim. this court finds that the S17.G58.79 judgment that was previously awarded and

&

sitisticd by the Defendant would not entitle the Defendant to a setofl because that judgment was

~
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for a completely separate jury and hus previously been satistied.

Pursuant 1o South Carolina law . a settlenient by z joint tortfeusor "reduces the claim aguinst
the others to the extent ol any amount stipulated by the release orthe covenant.” S.C. CODE AN,
§ 15-38-3001) (2005). Therefore. hefore entering judgment on a verdict. the court must reduce the
amount of the verdict 1o account for any T.L'll;lclj\‘ previously paid by a defendant. so long as the

Coseitlement funds were pald to compensite the same plaintitT on a claim lor the same injury, -
//ug’k.-‘n.\'. ARSCal T3 498 S w 406--07, \'\-"hqn lhg sullémcm is.f'or the same injury. the
rosseltling defendant’s cicht w o seloft arises lﬁ;\' t.rpg-"rution of law. Kifis v, Gliver. 335 S.C. 1ub.
12,515 S.6.2d 208. 271-72(CL App. 1999), Hcrc. the f)rc\-'ié)tls payment was for a sc})urulé
injury. As such. the I)c!'«:‘ndrvml.s are not entitied to any setof.

L CONCLUSION
Based on the f"c.)rc‘&')ix@. this court finds in favor of the P.!;zinri!'t' as thf%mwst
L Money Due on the Loan: The court ﬁndvs in favor of the Plaintiff in the ;tmm‘mt ol
8$327.773.00. In doing su. the L"(‘)‘l‘ll'l .\\_‘iH allow the Plaintift to amended its pleadings to

conform 1 the evidence.

2. Breach ol (.‘onuﬁc(: The court finds in favor of the PlaintilT in the amount ol
$07.618.50.

3. Duantim Meruir: As an sdditonal sustaining ground. the court finds in fivor of (he
Plaind il in the amount c)l"5327,;773.{)0 for the money loancd to the Delendants, (()/2/__\:
cntitled 1o one /‘ccm'@1"1.'_/(:)/" this cmount).

4. Detendants' (."uumcrcl:uliml!l)r Breach of Contract: The court finds in fuvor of the
Pluinli!’f'.

A8 Delendants' C.'uu:‘nufv'clélim lb.r.Sclu!'l': V'I’_hc‘ court [indy in l'u\l'or ol the Plaimif,

[
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LT IS THEREFORE ORDERED ADJUDGED AND f‘)F-f(.‘R EED that PlainttT shall have
Judgnient in the amount ol $425.391.50 against Defendants Robert L. Bonifay. Ir.. Airus Medical
Services. LLC. and Airus Medical L 1o be applied joint and severally to cach Defendant,

!
!

TS SO ORDERED.

T~ e Pt 'EETW&?&-\L;;QL Slambrook
A Master in Equity. Bétkeley Counn
Moncks Comer. SC
May L/ 2016
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