STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
' - TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE
. _ Civil Action No. 2_0_14-CP-21;_2,-§4
Jacqueline Buie, o _ - B
' e
Plaintiff, 2 %
vs. ' Co - OPINION AND O
Walmart Stores East, LP - 5 BTy :
| RECEIVER
Defendant. 3 h
o MAY 27 2015

This matter is befbre the Court upon the hﬁgogqyﬁﬁm{émﬁ@gmem of
Defendant Walinart, Inc., (hereinafter “Walmart™), pursuér_lt to Rule 56 of the South

Carolina Rules of Civil Procedure, and upon thé Motion to be Relieved as Cdunse_l of

Pléi’nftiff s counsel, J Davit'i__'l‘\(-liirr’elnl','Es'qui're.' ' For the ré'aié'orié sét fc;'fth héréin, the Coiirt

finds that Plaintiff has not plfesente_ci a scintilla of evidence in support of her claim of

defamation; therefore, there is no genuine issue of material féét-by which Plaintiff can

preclude summary jﬁdgmenf. Additionally, Plaintiff’s cause of aétioh for assault is

barred by‘the e)'{ciu's.i\:/ity'provisibn; of the South Carolina Workeré’ Compensation Act. |

Therefore, the Court grants Walmart’s Motion for Summary Judginent as to all of

Plaintiff’s claims. Further, the Court finds that Plaintiff’s counsel has set forth valid and
sufficient grounds to be relieved als counsel, and, thus, the Court grants his Motion to be
Relieved as Counsel. |
FACTS
After reviewing the evidence in a light most favorable to the Plaintiff, thé Court

~ finds the following facts: Buie began working for Walmart as a full-time, overnight

stocker in 2008. In 2009, she also|became a bus driver for the local school district and as
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. aresult, transitioned to working part-tirne at Walmart. During the relevant time frame of

2012 Bu1e was work1ng as an overmght stocker at Walmart every Fnday and Saturday |

mght from 10 00 p .m. untll 7 00 a.m. for a total of s1xteen (16) hours per week

The mc1dent that is the subJect of tlus lawsuit occurred on November 2, 2012 At

- 10 15 P m: that evemng, Bule amved at -the subJect store for her sh1ft She was
;1mmed1ately requested to the ofﬁce by manager Kathy Roller Roller explamed that six
' -assomates had called out from their sh1ft and therefore Roller needed Bu1e to work

.'qulckly because she needed ass1stance m other areas. Bu1e understood Roller to mean

that 1f Buie ﬁmshed her work early, she was to work on the ass1gnments of the assoc1ates

who d1d not report for work that mght

Bu1e then started her shift by stockmg d1apers ini the Infants Department Another' R

assoc1ate Carthema Smlth ‘was on her way to clock-out and stopped to chat w1th Bu1e

Dunng thls t1me Roller walked past the two ass001ates and yelled “go back to work” ina

rude voice. Buie testlﬁed that she and Smlth “looked at each other and started sm111ng

and laughed and I contlnued 10 stock ”? The two d1d not respond to Roller A few -

minutes later ass1stant manager Amber Bamhﬂl came to the area and told Buie that
Roller wanted to see lBu1e in the ofﬁce. In._frustratlon at belng called to the office, Buie
told Barnhill that with all of the stopping andv starting work, she (Buie) may as w_ell clock
out and go home. ) |

When Buie and Barnhill arrived at the office, Roller and Barnhill .told Buie that
she needed to go to work and to stop talking. Buie was directed to sit down but “chose to
stand.” Barnhill accused Buie of lnsulting her, and Roller told Buie that Buie was not

working as expected. Buie testified that they “got in a confrontation, sort of a

! Walmart refers to its employees as “associates.”




misunderstanding.” Buie asked to speak with the store manager, who was not working

that evening. Roller was in 'ch_arge of the store that night and told Buie that she would not
call the store manager, who lived in North Carolina and was presumably at home in the
late evening. |
Ruie walked out of the .ofﬁc,e ‘to the break ro_om, and called a Human Resources
telephone number for Walmart’s corporate offices that was listed on the wall in the b‘reak
room. Bu1e leﬂ a voice message 1nd1cat1ng that she had “two managers assaultmg me,
_ talkmg to me hke a dog, accusmg me of not workmg and I was very well workmg ?
'Roller then told Bu1e to go back to the office, but Buie dlsregarded Roller s 1nstruct10n

and returned to the Infant Department where she contlnued stockmg d1apers

Thereafter Roller came to the Infant Department and told Bu1e that because she

had previously 1ndlcated that she wanted to go home, she should clock out and proceed
home. Roller attempted to move the pallet with d1apers but Bule contmued to take the
merchandise off of the pallet and stock the shelves. Buie then went andv retneyed more
ﬁ'eight and beg-an. stocking 1t ‘Buie continued to work and “thought ever‘.ything-was fine”
when Roller walked toward her with two police officers. |
Buie asked the ofﬁcers if there was a problem, and the ofﬁcers requested to speak
with her, to which Buie responded, “[a]bout what?” Buie then followed Roller and the
officers to the back of the store upon the officer’s request. Once in the back of the store,
one of the ofﬁcersexplained that Roller had called law enforcement because she wanted
Buie to go home. Buie asked for a reason and then informed the officer that Roller told
her she may as well go home as she had previously said she was going to clock out and

go home. Buie further explained that Roller was using Buie’s words against her because




Buie had not done anything wrong. An officer responded, “[M]a’am, you don’t want to
get in trouble for insubordination, why don’t you go home and come back in the
morning.” Following the officer’s statement ROller offered to pay Buie for the entire
shiﬁ Bu1e again stated that she had not done anythmg wrong, and the ofﬁcers told her to
leave The officers then began walking out 1nto the store w1th Bu1e but Buie recalled
that she drd not have her keys. She told the ofﬁcers she needed to get her keys, and the
officers told her that they would wait for her Buie then retr' eved her keys and ex1ted the
store through another door at approx1mately mldmght Buie was pa1d for the entire shift
This lawsuit followed. | |

STANDARD oF REVIEW '

‘“The purpose of summary Judgment is to expedite the disposmon of cases which' R

’”2 3

do not require the serv1ces of a factﬁnder [S]ummary Judgment is proper when there
is no genulne issue as ito any material fact and the movmg party is entltled to Judgment as
a matter of law. - | |

: | In determining whether a genuine issu_e_of fact exists, a courtmust assume as -’true
the evidence of the nonmoving party and draw all reasonablé infer'ences in favor of that
party.* “Surnmary judgment is appropriate where the pleadings, depositions, .answers to
interrogatories, and adrnissions on file, together with the' affidavits, if any, show that

there is no genuine issue as to any material fact and that the moving party is entitled to

judgment as a matter of law.”> “All ambiguities, conclusions, and inferences arising from

2 8. Glass & Plastics Co. v. Duke, 367 S.C. 421, 427, 626 S.E.2d 19, 22 (Ct. App. 2005) (quoting George v.
Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 874 (2001)).
? Ellis v. Davidson, 358 S.C. 509, 517, 595 S.E.2d 817, 821 (Ct. App. 2004); see also Rumph v. Mass. Mut.
xfeIns Co., 357 5.C. 386, 392, 593 S.E.2d 183, 186 (Ct. App. 2004).
* David v. McLeod Reg'l Med. Ctr., 367 S.C. 242, 247, 626 S.E.2d 1, 3 (2006) (emphasis added).
* Ellis, 358 S.C. at 517-18, 595 S.E.2d at 821.




the evidence must be construed most strongly against the moving party.”6

“However,

when plain, palpable, and indisputable facts exist on which reasonable minds cannot

differ, summary Judgment should be granted T In cases applymg the preponderance of
the evidence burden of proof, the non-movmg party is only requ1red to submit a mere |
scmtilla of evidence in order to withstand a motion for summary Judgment In the

present case, even taking Plaintiff’s allegations as true,. she has failed to set forth a

scintilla -of eyidence to allow her claims to proceed to- a jury. As su'ch,' summary

judgment is warranted. | | | | |

|  ANALYSIS

Defamatwn Clatm

| “A person makes a defamatory statement if the statement ‘tends to. harm the
reputation of another as to lower him in the estimation of the community or to deter third
persons from associating or dealing with him. 9 “The tort of defamation therefore
permits ‘a plamtlff to recover for mJury to hlS or her reputatlon as the result of the
defendant’s communlcations to others of a false message about the pla1nt1ff w10 - “We
therefore requlre a plaintiff to prove the followmg four elements to state a claim for

| defamation: ‘(1) a false and defamatory statement was made; (2) the unpr1v11eged
publication was made to a third party; (3) the pubhsher was at fault; and (4)~ either

actionability of the statement irrespective of special harm or the existence of special harm

S Id. at 518, 595 S.E.2d at 821.
7Id at 518, 595 S.E.2d at 822.
8 Fronenberger v. Smith, 406 S.C. 37, 46, 748 S.E.2d 625, 629 (Ct. App. 2013).
® Fountain v. First Réliance Bank, 398 S.C. 434, 441, 730 S.E.2d 305, 309 (2012) (quotmg Fleming v.
Rose, 350 S.C. 488, 494, 567 S.E.2d 857, 860 (2002)).
10 1d. (quoting Erickson v. Jones St. Publishers, LLC, 368 S.C. 444, 464, 629 S.E.2d 653, 664 (2006)).




caused by the publication.””!!

VSlander is spoken defamation, and libel is written
defamation.lz | .
| To estabhsh slander that is actionable per se, a plaintiff must show that the
defendant’s alleged defamatory statements charge the plamt1ff w1th one of ﬁve types of
'acts or charactenst1cs (l) comm1ss1on of a crime of moral turpitude ) contraction of
a loathsome disease; 3) adultery; (4) unchastity; or (5)Vunﬁtness ‘1n one’s busme_ss or
profession.”! He_re, Buie has alleged a single cause of aetion for defaniation but has
titled her claim * slander per se/libel per se.” 14
| As a prehmmary matter Bu1e ] counsel acknowledged that there was no wntten
state_r_n_ent.at issue in this case and indicated that the mclus1on of thei hbel el_aim was an
error. Because there is no evidenc to support a ibel per sé claim, summary judgment is
" granted as to that claim. | o | |
.In support of her slander pér se canse of aetion Plaintift’ s ‘Cornplaint alleges that
Walmart, through its agents and servants defamed her by “1mply1ng and portraylng that
“.Plamtlff had stolen from Defendant whlch is a crime of moral turpltude 1S Bu1e further
alleges that Walmart slande_red her by “knowingly pubhshmg a false and defamatory |
portrayal and statements ooncerning the Plaintiff', placing 'Plaintiff .in .a false light and
wrongfully implying, portraying and stating that Plaintiff stole from Defendant, thereby

harming the Plaintiff’s reputation.”!®

1 Id (quoting Erickson, 368 S.C. at 465, 629 S.E.2d at 664).
2 Holtzscheiter v. Thomson Newspapers, 332 S.C. 502, 508, 506 S.E.2d 497, 501 (1998).
B 1d. at 511, 506 S.E.2d at 502.
“ Compl. § 1.
' Compl. 7.
16 Compl. 7 8.




As our appellate courts have recognized, a defamatory insinuation may be made

by actions or conduct as well as by word.!” Thus, defamation need not be accomplished

—-—--in-a-direct-.manner. To render the defamatory statement actionable, it is not necessary

that the false charge be made in a direct, open and p-osit_ive manner.18 “*A mere

insinuation is as actionable as a positive assertion if it is false and malicious and the
. . . 93319 |

meaning is plain.

This case does not 1nvolve an alleged false accusat*on of theﬁ by statement asitis

undisputed that Walmart never made a statement that in any way suggested Bu1e had

stolen merchand1se Rather Bu1e s clarm of slander per se is basely solely upon her

, contentlon that Walmart gave the 1rnpressmn that she had stolen or was bemg arrested

when the -ofﬁcers reSpond_ed to_ the_store followr_ng her refusal to‘take her manager s' T T

msﬁuction to clock out and go home ﬁuie testified that co—workers asked her wh_at_ she
had stolen and why she was hein_g _arrested:.; ‘However, Buie has failed to set forthany
evidence to show that W almart acted in a t’alse. and rnalicions manner or that the plain
meanmg of Wahnart’s call to the pohce was that Plamtrff had stolen Law enforcement
may be called for any number of reasons, mcludlng the reason for the call in this instance
— Buie’s admitted refusal to leave the store when instructed. Moreover, Buie
acknowledged that (1) the police officers requested she leave the store to avoid getting in
trouble for insubordination, (2) Roller agreed to pay her for the entire shit_t, and (3) she

returned to-work the next day.

i: Tyler v. Macks Stores of S.C., Inc., 275 S.C. 456, 458,272 S.E.2d 633, 634 (1980).

Id
¥ Id. (quoting Timmons v. News and Press, Inc., 232 S.C. 639, 644, 103 S.E.2d 277, 280 (1958)) (emphasis
added).




By Buie’s own adm1ssmns she was frustrated that she was called to the office for
talkmg, and as a result .made a statement to the effect that if she was going to be
mterrupted durlng her work she could srmply clock out and go home The as51stant
manager Amber Barnhlll reported Bu1e s conduct to the manager in charge Kathy
| Roller As Roller attempted to counsel Buie about talklng to other assomates dunng a
'Shlﬁ Bule refused to s1t down and then left the office dunng the dlscuss1on Bu1e called
Walmart’s corporate ofﬁces from the break room, leavmg a voice message of complamt
| Thereafter Roller mstructed Bu1e to go back mto the ofﬁce but Bu1e 1gnored the
1nstructlon only to return to the department where she was prev1ous1y workrng Roller
-then called the pohce to as51st her in havrng Bu1e leave the premlses wh1ch she was |
legally entltled to do. At her deposmon Bu1e admltted that Roller d1rected her to clock N
out and go home and that she refused to do so. Followmg the 1nc1dent Bu1e sent an
| emall to Walmart’s Human Resources Department in whrch she once agam adm1tted that
she refused to go home as, d1rected Thus Bu1e has falled to show that Walmart made a
false and mal101ous 1nsmuat10n that had a plam meamng suggestmg that Bu1e had stolen

Moreover Walmart’s call to the polrce was subJect to a condrtlonal pr1v11ege
which_ the Court rmds apphes here. 20 The elements of a condltlonally pnvrleged
communication are:' (l) good falth (2) an interest to be upheld' (3) a statement limited in
scope to this purpose; (4) a proper occasion; (5) publication in a proper manner to proper
parties. Here, there is no evidence that Walmart’s managers acted in anythmg other than

good faith. They had an interest in ensuring that Buie followed the instructions she was

» Soe Woodward v. S.C. Farm Bureau Ins. Co., 277 S.C. 29, 32-33, 282 S.E.2d 599, 601 (1981) (holding
that in the absence of a controversy as to the facts it is for the court to say in a given instance whether or
not the privilege has been abused or exceeded).




given and that there would be no further altercations or insubordination. There is no

evidence that any statement was made to the police other than a reﬂquest to respond to the
store, and, thus, the call to the. police was limited in scope to its purpose and made in a
proper 'manner to the proper partie_s. Plaintiff fails to presen_t a scintilla of evldence to
show that Walmart made a false or defamatory statement or that Walmart’s alleged call to
the police exceeded the scope of the cond1t1ona1 pnv1lege granted to it.

In her opposrtlon to the Mot1on t‘or Summary Judgment Plaintiff relies upon her
deposition testimony in r_esponse to ‘questromng by her own counsel, dunng vvh1ch
Plaintit"f testified she told Roller she did not want to go home and that Roller aIIOWed her

to go back to work and then called the police. To the extent that P1a1nt1ffs test1mony in

response to questlomng by her counsel contradlcts her earher testlmony, ‘the testlmony is

insufﬁcient_to_,create_a rnaterlal dlspute of fact. Pla1nt1ff 'acknowledged both in her
denosition -testimony and in an email she sent to Wahnart’s Human Resonrces
Department days after the incident that Roller told her to clock out and go home and that
she instead went back to work In short there is no genume issue of materlal fact and
Walmart’s actions in calling the police to have Buie leave as directed does not give rise to
a claim for slander and thus, necessarily, cannot support a »slander per se claim-.
Accordingly, summary judgment is granted in favor of Walmart on .Plaintiff s claim for »
slander per se! |
Assault Claim

Plaintiff next alleges that Walmart, through its agents and servants, committed an

assault by creating a reasonable apprehension and fear in her of immediate harmful or

2! Notably, even assuming Plaintiff could overcome the hurdles of establishing the publication of a false
and defamatory statement through fault of Walmart and without privilege, she cannot establish that she
suffered harm to her reputation and thus, the claim fails for this additional, independent reason.



offensive conduct to her person. ThJS clalm fails as a matter of law because the claim is
barred by the exclusivity prov1s1on of the South Carohna Workers Compensatlon Act
section 42-1-540 of the South Carohna Code as Plamtlff was an employee of Wahnart at
the time of the alleged assault, and the alleged assault arose__out of her employment at

Section 42-1-540-governs the exclusiyity of the remedy of workers’ eompensation
and provides in pertinent part that rights of employees under the Workers’ Compensation

.Act are the exclus1ve remedy for compensatlon for personal mjury that occurs in the
vworkplace The South Carollna appellate courts have con51stently held that personal
m_]unes such as assault and battery that arise out of a party s employment fall w1thm the

exclus1v1ty prov1s10n of the . Act and thus civil actlons such as the subJect cla1m are‘
barred.” Accordmgly, summary Judément is granted on the c1a1m of assault.”

Motion to Be Relteved bz Plamtz[[fs Counsel '

The court also considers here the Mot1on to be Reheved as Counsel ﬁled by
Pla1nt1ff’ S counsel At the heanng on the mot1on 1nd1cated that she d1d not want her
counsel to be reheyed However, she acknowledged that she prev1ously told her counsel
that she no longer wanted hnn as her attorney after he refused to take steps to have her
depos1t1on transcnpt amended Plaintiff asserts that the depos1t10n transcnpt does not
accurately reflect her testimony, but counsel for Plaintiff 1nd1cated that hlS notes and

recollection confirm that the deposrtlon transcript is accurate and that he saw 1o basis to

2 Soe e.g, Loges v. Mack Trucks, 308 S.C. 134, 139, 417 S.E.2d 538, 541 (1992) (holding employee’s
claims of assault and battery and intentional infliction of emotional distress against employer were barred
by the exclusivity provision of the Workers’ Compensation Act).

2 Moreover, aside from the procedural bar to Plaintiff’s assault claim, the claim fails substantively as a
matter of law. Plaintiff admitted that she was not placed in fear of physical harm by Walmart’s managers
and that the only basis for her assault claim is that she thought she was going to be arrested and that one of
the officers made a gesture with his hand for her to go to the back of the store. This evidence is insufficient
to sustain Plaintiff’s assault claim-as a matter of law and summary judgment is warranted.

10



challenge or seek amendment of the deposition transcript Walmart’s counsel also

indicated that based on her recollection, the deposition transoript accurately reflected
Plalntlff’s testlmony at the deposition. Plaintiff also testified at the hearing that she
wanted to engage in mediation of the case but that she d1d not agree with her attorney’s
assessment of the value of the case. Plaintiff 1nd1cated that she is in school and that it
would be difficult for her to obtaln new counsel »
“‘While the Court appremates Plamtlff S concerns, the Court agrees -with counsel
for Plaintiff that the attomey—cllent relatlonshrp has become unworkable and that counsel

for Plaintiff cannot effectlvely proceed w1th the representatlon of Pla1nt1ff For these

reasons, the Motion to be Relieved as Counsel is granted

IT IS SO ORDERED.

The- onorablé omas A. Russo

C1rcu1t Court Judge
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