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STATEMENT OF ISSUES ON APPEAL

L DID THE TRIAL COURT ERROR IN GRANTING DEFENDANTS
BUILDERS FIRSTSOURCE-SOUTHEAST GROUP, LLC AND BUILDERS
FIRSTSOURCE, INC. (COLLECTIVELY “BFS”) SUMMARY JUDGMENT
ON D.R. HORTON, INC. F/K/A C. RICHARD DOBSON BUILDERS, INC.’S
(HEREIN AFTER “DR HORTON”) CLAIMS FOR CONTRIBUTION
PURSUANT TO THE SOUTH CAROLINA UNIFORM CONTRIBUTION
AMONG TORTFEASORS ACT, § 15-38-10, ET SEQ.?

IL. DID THE TRIAL COURT ERROR IN GRANTING BFS SUMMARY
JUDGMENT ON DR HORTON’S CONTRACTUAL INDEMNITY CLAIM?'

STATEMENT OF THE CASE AND FACTUAL BACKGROUND

DR Horton was the general contractor for a single family residential home constructed at 403
Milner Court, Charleston, South Carolina (the ;‘Residence”). BFS, as a subcontractor for DR
Horton, provided and installed framing materials and wiﬁdows at the Residence. Prior to
construction of the Residence, DR Horton 'and BFS entered into an Independent Contractor
Agreement (the “Contract”) that contains an indemnity agreement. (R. pp. 608-610). The Contract
was drafted by DR Horton. (R. p. 642, lines 6-23).

In addition to acting as the generél contractor, DR Horton also owned the Residence. DR
Horton sold the Residence to Patricia Clark (“Clark™). In 2008, Patricia Clark filed Patricia Clark

v. D.R. Horton, Inc., Case No. 2008-CP-08-1633, in the Circuit Court of Berkeley County, South

'BFS believes that DR Horton’s statement of the Issues on Appeal is an inaccurate
characterization of the rulings of the Trial Court. Therefore, BFS has attempted to track the Trial
Court’s Order Granting BFS Summary Judgment as closely as possible in framing its Issues on
Appeal. DR Horton does not include, in its Issues on Appeal, any issue regarding the Trial
Court’s ruling that BFS is entitled to summary judgement on DR Horton’s claims for
contribution and contractual indemnify because there is no admissible evidence that the
Judgment is attributable to damage caused by BFS’s work. Therefore, DR Horton has failed to
properly preserve that issue for appeal and the Trial Court’s Order should be upheld on that basis.
See SCACR 208(B)(“Ordinarily, no point will be considered which is not set forth in the
statement of the issues on appeal.”)



Carolina (the.“Homeowner"s Suit”)(R. pp- 11-20).

The Homeowner’s Suit a.lleged causes of .action against DR Horton for negligence, breach
of contract, breach of warranty, and Violatidns of the South Cérolina Unfair Trade Practices Act. (R. .
pp. 11-20). 'The Homeowner’s Suit alleged fhat thé Residence was defective because of, among
. other thbings, improper installation of sid'i'ng, improper installation of the exterior wall system,
improper flashing, improper installation of a moisture barrier, improper water management system,
improper installation of framing, improper installation of the concrete slab and driveway, improp‘er
installation of the roof and shingles, and improper installation of a gas hot watef heater. (R. pp. 11-
20).

It is undisputed that some of the allegations in the complaint filed in the Homeowner’s Suit
related to materials supplied and installed by‘BFS and other allegatidns in the complaint filed in the
Homeowner’s Suit were related to the work of others. BFS did not install the driveway, concrete
.slab? siding, roofing or hot water heater at the Residencve.2 (R. p. 637, line 1-p. 639, line 9).

While the parties disagrée on whether DR Horton gave BFS oral notice of the Homeowner’s
'Suit, it is undisputed that DR Horton did ncl)t‘ provide BFS with an); written notice or tender of

defense for the Homeowner’s Suit.> The Contract provides that “[a]ll notices pursuant to [the

During the course of the Homeowner’s Suit Clark also alleged there were other problems
with the Residence. For instance, Clark testified that there were bathroom plumbing issues. (R.
p. 643, lines 1-12). Because there is no record from the arbitration of this matter it is not known
_to what extent these plumbing issues - or other additional defects- were part of the testimony at
arbitration. '

* DR Horton’s Initial Brief incorrectly states that it is “undisputed” that DR Horton gave
BFS oral notice of the Homeowner’s Suit. BFS disputes that it received any notice, verbal or
otherwise. See Depo. of Terry Rosamond, Oct. 24, 2013 (R. p. 584, line 17-p. 585, line 3)
(“everyone I’ve talked to we received no notice that it was going to be an arbitration.”). In any -
event, oral notice is irrelevant to the outcome of this case. See Contract at §19 (R. p. 610).

2



Contract] or otherwise shali be in writing and shall be delivered toAthe respective business address
of the Parties.” See Contract at 19 (R. P 610).
DR Horton filed a MotionA to Compel Arbifration and to Stay the Homeowner’s Suit and on '
April 1,2009, the Berkeley County, South Carolina, Circuit Court éntered a Consent Order Referring
Claims to Arbitration whereby the Homeowner’s Suit was referred to bindipg arbitration. (R. pp.
69-71). The Homeowner’s Suit was arbitrafed during a two day period on December 10" and 11*
2009. There is no transcript or other record of the evidence presented at the arbifration. DR
Horton’s 30(b)(6) corporate representative festiﬁed that there waé testimony atthe arbitratioﬁ hearing
indicating that the Residence had defective siding, defective “kick out flashing,” defective slab and
drivewéy, defective roof and shingles, and a defective hot water heater. (R. p. 629, line 16-p. 630,
line 3; R. p. 631, line 1-p. 632, line 21; R. p. 633; line 2-p. 637, line 13).* ‘Further, DR Horton’s
30(b)(6) corporate representative'testiﬁed that BFS was not responsible for any of these defects:
Q: For the siding, though, Builders FirstSoﬁrce didn’t have any
responsibility to put the siding on the house, did they? -
A: That is correct._
Q: And with regards to the kick-out ﬂagiling, did Builders FirstSource have
any responsibility fo do the kick-out flashihg?

A: They did not.

(“Notices. All notices required pursuant to this Agreement or otherwise shall be in writing and
shall be delivered to the respective business address of the Parties.”).

4Jay Marshall Henderson is DR Horton’s 30(b)(6) representative for all matters relating to
the Homeowner’s Suit.



Q: Did Builders FirstSource have any responsibility with regard to the slab

in the driveway? |

A: They did not.

Q: All right. And did Builders FirstSource have any responsibility with

installing the roof and shingles?

A: They did not. |

Q: Did Builders FirstSource have ar;y responsibility in installing the gaS hot

water heater?

A: They did not.

(R.p. 637, line 21-p. 638, line 13). Neither party to the Homeowner’s Suit deposed any BFS
personnel and no BFS personnel were called as witnesses at the arbitration.

During the litigation of the Homeowner’s Suit Clark produced a repair estimaf[e of $269,917
to repair all problems at the Residence.. (R. pp. 76-77). At the arbitration of the Homeowner’s Suit
DR Horton produced an estimate to repéir all issues at the Residence for either $69,622, or $27,845.
(R. p. 665, line 23-p. 667, line 5). In the Homeowner’s Suit DR Horton’s repair estimate allocated
$2,367, to framing related repairs. (R. pp; 671, line 18-p. 672, line 6).

The arbitrator awarded Patricia Clark $150,000. Said award states that “Counsel for the
parties have requested an Order containing a monetary award only.” (R.. p. 72). It does not indicate
what amounts, if any, weré awarde'd for specific defects. Nor does the award specify which of the
causes of action asserted in the Homeowner’s Suit were successful. (R. p. 640, line 10-p. 641, line
15). DR Horton argues that at least $10,466.24, of the J udgmer%t'is attributable to work performed

_ by BFS. (R.p. 86).



The record indicates that DR Horton was represented by counsel at all times during the
Homeowner’s Suit. Prior to the arbitration, DR Horton was advised by its attorneys that it could ask
for an unreasoned “monetary award” and that “[a] monetary award would not include any
explanation as tb the basis for the award . . . a monetary award would not subject DR Horton to any
negative precedent. . .” (R. p. 382, lines 12-23; R. pp. 389-390).

DR Horton, with the advice of counsel, wefghed the pros and cons of getting an unreasoned
“monetary only” award. On the positive side:

Q: What did D.R. Horton see as the pros to asking for a monetary award

only?
A: As stated'by Mr. Johnson, a monetéry award wéuld not subject D.R.
Horton to negative precedept.

(R. p. 383, lines 11-14).

On the negative side, DR Horton was advised by its attorneys that “[a] monetary award
would not include any explanation as to :che basis for the award,” and it Would “make matters less
certain With respect to a subsequent action against a /sub, in this case most likely Builders
FirstSource.” (R. p. 389). DR Horton to agreed to an unreasoned awérd after being advised that it
would make a subsequent suit for indemnity and contribution against‘it's subcontractors less certain:

Q: Okay. And Horton agreed to the monetary award with full knowledge

that it would jeopardize a future case against Builders FirstSource,
correct? |

A: With full knowledge that it may be less certain.

(R. p. 384, lines 15-19). DR Horton agreed to an unreasoned award with the express goal of



rnaking it dif‘ﬁc_.ult for future litigants to ldeterm'ine what was decided in the Horneowner’s Suit:
| Q: Horton agreed to a monetnry award, at l‘east partially, because Hoi‘ton |
didn’t want nttorneys for homeov;{ners ,tn be able to figure out exactly
what was determined in the al;bitration? |
A: | Ibelieve that was a con‘s‘ideration."
- (R. p. 385, lines 8-13). |
On February 26, 2010, the arbitrati_on awarcllAV\‘/as filed, confirmed and made a ﬁnal judgment
| .of the Berkeley County, South Carolina, Circuit Court. (the “Judgment”). No narty objected to the |
conﬁrrnation of the alrbitration award. | On March 24, 2010, n'Sntisfaction of Judgment was entered
in the Berkeley County,SoutnCarolina, Cirnnit Cnurt indipaﬁng tnat DR Horton had satisﬁed the
Jﬁdgment. (R. pp. 22-23). | | |
| On December"l 7, 20 10, DR _Hofton filed tne instant action against BFS seeking contribution
pursuant to S.C. Code Ann § 15-38-10, er seq., and contractual indemnity. DR Horton nlleges that
BEFS is responsible, “jn whole or in pairt,."’ for the Judgment- and for $1 55,717.05, in attorneyy’s fees
and costs associated with the defense of the Hnmeowner’s Suit. (R. pp. 3-8). |
On December 11; 2012, BFS filed 'a’MoFion for Sumnlary Judgment as to Plaintiff’s claims.
for contribution and contractual indemnity.. This_MQtion for Summary Judgment was heard onMay |
15, 2013, and onvSe.ptembe‘r 30, 2013, the Honorable'J .C. Nicholson, Jn, entered a Form 4 Ordér
‘dénying said Motion for Su'mma'ry Jndgment. o |
On October 1 6(, 20 1 3; BFS filed a Motion for Reconsideration requesting that the Honorable
J.C. Nicholson, Jr., reconsider his S.eptem‘n_er 30,2013, Order denying BFS’s Motinn fon Summafy

Judgment. BFS’s Motion for Reco.nsider’ation came before the Court on October 30,2013, and in



an Order filed May 2, 2014, the Honorable J.C. Nicholson, Jr., granted BFS’s Motjon- for
Reconsideration and grénted BFS partial summafy judgment. (R. pp. 273-280). Judge J.C.
Nicholson, Jr., ruled “that BFS is not required to contribute to, or indemnify [DR Horton] for, any
portion of the Judgment, attorney’s fees, or defense costs; attributable to the work or fault of others,”
and ruled that, DR Horton,vas the Plaintiff, would “have the burden of proving what portion of the
Judgment, attorney’s feés, and costs, if anSr, are attributable to BFS.” (R. pp. 277-278).

On July 24,2014, BFS filed BFS’s Second Motion for Summary Judgment. BFS’s Second
Motion for-Summary Judgment was heard by the Honorable R. Markley Dennis, Jr., on August 13,
2014. On August 20, 2014, the Honorable R. Markley Dennis, Jr., entered an Order Granting BFS
Summary Judgment. DR Horton filed a Motion to R.econside‘r the Order Granting BFS Summary
Judgment and that Motion to Reconsider was denied by Order of April 29, 2015. DR Horton now
appeals the August 20, 2014, Order Granting BFS Summary Judgment.

~ ARGUMENTS
OVERVIEW OF ARGUMENTS AND STANDARD OF REVIEW

a. Overview of arguments. |

This case is about the basics. DR Horton, as the Plaintiff, has the burden of proving its case.
See Estate of Cantrell by Cantrell v. Green, 302 S.C. 557, 560 (Ct. App. 1990) There is no
competent evidence to support DR Horton’s claimlthat some portion of the $150,000, Judgment
entered in the Homeowner’s Suit is attributable to work performed by BFS. This should not be a
surprise as DR Horton made a conscious decision, for strategic purposes, not to request a reasoned
award and not to have a transcript made of the hearing in the Homeowner’s Case. DR Horton made

these decisions with the express purpose of making it difficult to determine what was decided in the



arbitration so that no negative precederit would be créated. (R p. 38.3, lines 11-14).

DR Horton’s own attorneys in the Homeowner’s Case explained to DR Horton that, “A
monetary award would.not include any explanation as to thé basis for the award .. Itwould...make
matters less certain with respect to a subsequent action against a éub, in this case most likely Builders
FirstSource. However, amonetary award would not subject DR Horton to negative precedent, which
isa considcration given that this is a Daniel Island house.” (R. p. 389-390). Prior to its initiation of
the instant lawsuit, DR Horton’s counsel informed it “There is no reasoning behind the award to
show that the award is related to cladding issues, structural is_sueé, or some combination thereqf. As
such, I doubt a reasonable judge would accept this as sufficient evidence to support such a claim.”
(R. pp. 595-597).

By failing to do the basics - give BFS notice of the Homeowner’s Suit and make a fecdrd of
that proceeding - DR Horton has made it impossible to prox}e its case. Having failed to give BFS
notice of the Homeowner’s Suit, failed to make a transcript of the hearing, and failed to request a
reasoned award, DR Horton is left with zero evidence to indicate what was actually determined in
the Homeowner’s Suit. As DR Horton’s 30(b)(6) witness testified:

Q: Again, my queStion again is, does D.R. Hoﬁon know whether or not it

was determined in fhe Patricia Clark case that the framing Was
vnegligently performed?

A: Again, thaf isa questi;)n for the arbitrator, if he could answer, but we do

not have specific information as it relates to how the findings came
about. |

(R. p. 587, lines 18-23 ).



Q: All right. Is it fair to say that any atteﬁpt by you to assign portions of

that $150,000 arbitration award to various defects would just‘be a guess?.

A: Again, the $150,000 award was given. I don’t have any specific

information as to how if was determined.
(R. p. 64;3, lines 16-22).

DR Horton itself does not have any idea why the Judgment was ultimately awarded.- As its
own lawyers recognized the Judgment “obviously doesn’t specify what” it “is for.” (R.p. 595- 597). |
DR Horton has filed this action, arguing that “at least $10,466.24" of the Judgment is related to
BFS’s framing work at the house and has designated an expert witness to testify as to “a reasonable
allocation of the award.” (R. p. 86; R. pp. 656). Having failed to make any.‘record 6f what was
determined in the Homeowner’s Suit, DR Horton now esséntially wants a “do over,” wherein it will
ask an engineering expert to opine as to what an arbitrator in a previous case éh(;uld héve awarded
for liability associated with the work of BFS. No authority is cited for the proposition that a litigant
can stratégically fail to make a record of what wés determined in one casé, obtain a Judgment that
gives no explanation as to what the Judgment represents, and then file a second action and have an
engineering expert testify» about what he believes should have been decided in the earlier case.

DR Horton, in its Initial Brief, appears to fundamentaily miss the point of both Judge
Nicholson’s ruling, granting BFS partial summary judgrﬁenf, and Judge Dennis’s ruling, granting
BFS summary judgment on all of DR Horton’s claims. In its Brief DR Horton argues that the “trial
court erred in reading into the indemnification provision a requirement that there be a judgment
attributing absolute fault to Builders FirstSource, or apportioning the homeowner’s damages.” (DR

Horton Initial Brief at P. 14). The Trial Court made no such ruling. The Trial Court ruled that BFS -



cannot be required to indemnify BFS for liability it inéurred because of property damage caused by
the work of others and that DR Horton has presented no eQidence indicating what portionv of the
Judgment is attributable to BFS.

Although DR Horton has argued that “at least $10,466.24" of the Judgment is related to
BFS’s frafning work at the house, its confidence that some portion of the Judgment was, in fact,
related to BFS’s work is belied by the fact that DR Horton has never submitted any testimony from
or attempted to depose the only person who has first hand knowledge concerning what was actually
decided in the Homeowner’s Suit. To the extent that anyone could possibly testify concerning what
was decided in the Homeowner’s Suit, it would be the arbitrator, and DR Horton apparently is not
interested in presenting his testimony.

b. Standard of review.

“_In reviewing a grant of summary judgment, our appellate court applies the same standard
as the trial court under Rule 56(c), SCRCP. Summary judgment is proper if, viewing the evidence
and inferences to be drawn therefrom in a light most favorable to the nonmoving party, the
pleédings, depositions, answers to interrogatories, admissions, and affidavits, if any, show that there
is no genuine issue of material fact and that the moving party is entitled to a judgrﬁent as a matter
of law.” Woodson v. DLI Properties, LLC, 406 S.C. 517, 528 (2014). “In order to resist a
defendant’s motion for summary judgment, the plaintiff, as the party with the burden of proofat trial,
must present affirmative evidence . . . he cannot rest of the allegations of his complaint.” Estate of
Cantrell by Cantrell v. Green, 302 S.C. 557, 560 (Ct. App. 1990). |
L THE TRIAL COURT CORRECTLY RULED THAT BFS IS ENTITLED TO

SUMMARY JUDGMENT ON DR HORTON’S CLAIM FOR CONTRIBUTION

PURSUANT TO THE SOUTH CAROLINA UNIFORM CONTRIBUTION AMONG

TORTFEASORS ACT, § 15-38-10, et seq.
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The statutory right of contribution among joint tortfeasors is in derogation of the common
law and thus the South Carolina Uniform Contribution Among Tortfeasors Act (the “Act”) rhust be
s}trictly construed. G & P Trucking v. Parks Auto Salés Service & Salvage, Inc. 357 S.C. 82, 87
(Ct.App. 2003). “Moreover, in a suit in which contribution is sought from a joint tortfeasor, the
claimant obviously must prove facts sufficient under the statutes and thé common law . . . to
establish a right of contribution between wrongdoers.” Id. As part of its burden, DR Horton must
prove the damages atfributable to BFS with reasonable certéintj See Gray v. Southern Facilities,
Inc.,256 S.C. 558, 570-571 (1971).

a. There is no evidence that the Judgment against DR Horton is based on tort
liability.

The right of contribution-exists only between joint tortfeasors. In order for a party who has
litigated a case to judgment to maintain an action as a joint tortfeasor that party must have first been
adjudicated to have committed a tort. See SC Code Ann. § 15-38-40(B)( “Once the issﬁe of liability
has been resolved . . . a defendant has the right to seek contribution against any judgment defendant
and other persons who were not made pafties to the action’_’).5 DR Horton litigated the Homeowner’s
Suit, received an arbitratioﬁ award, had the award confirmed by the Berkeley County Circuit Court,

and reduced it to a judgment. “[A]n arbitration award is a final, binding award on the merits.”

* The only exception to the requirement of a tort judgment involves a settlement expressly
extinguishing a third-party’s liability. See S.C. Code Ann. §15-38-20(D); Progressive Max Ins.
Co. v. Floating Caps, Inc., 405 S.C. 35 (2013). The case before this Court involves a judgment
of the Berkeley County, South Carolina, Circuit Court, not a settlement. Therefore portions of the
Act pertaining to settlements have no applicability to this case. See S.C. Code Ann. §15-48-150
(arbitration award confirmed.in accordance with the South Carolina Uniform Arbitration Act to
“be enforced as any other judgment.”). A party seeking contribution must have either (1) a
judgment expressly based on tort liability or (2) a settlement agreement meeting the requirements
of the Act. DR Horton has neither.
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Palmetto Homes, Inc. v. Bradley, 357 S.C. 485, 494 (Ct.App. 2003). DR Horton is in the same
position it would be in had it litigated the HomeoWner’s Suit in éourt. A party cannot litigate a case
to judgment, ask the fact finder not to make a finding as to tort liabivlity, and fhen file a subsequent
action for contribution and seek tc; establish its own toﬁ liability in that subsequent action.

Here, the Homeowner’s Suit asserted 'caus'es of action based on tort and contract. Because
the arbitration order and the Judgment are silent on the issue of DR Horton’s negligencg, there is no
way to determine whether the Judgment entered against DR Horton is based in toft.6 See Jenkins v.
Few, 391 S.C. 209, 221 (Ct.App. 2010)(“Because the verdic‘; was a general .verdict, it is impossible
to determine how the jury allocated damages between civil conspiracy, conversion, and tfespéss to
personal property. We will not speculate as to how the jury allocated damages.”).

Indeed, DR Horton’s own 30(b)(6) representative has testified that DR. Horton cannot
determine whether or not it sustained tort liability in the Homeéowner’s Suit:

Q: All right. Can ybu review this Exhibit No. 3 and then revisit my qﬁestion of

whether or not D.R. Horton was ever adjudged negligent in the arbitration? k

A: It.doesn’t indicate negligence one way or tﬁe other. |

Q: All right. Do you know whether or not D.R. ‘Hort(l)n was found to have

br¢ached its contract with Patricia Clark in the arbitration?

®Because DR Horton was not only the builder, but also the owner of the Residence, an
award for breach of contract would be a relatively straight forward proposition. The arbitrator
may have simply found that DR Horton sold the Homeowner a home that did not comply with
the requirements of the sales agreement. There is certainly nothing in the award or Judgment
indicating that DR Horton, as the general contractor, negligently performed any particular portion
of the construction, planning or development of the Residence. In fact, DR Horton has never
even alleged what it was found to have done negligently. Was it negligent supervision of the
siding installer? Negligent supervision of the concrete subcontractor? Did DR Horton
negligently design the Residence?
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A: Again, it does not iﬁdicate one way or the other.

Q: Do you know whether D.R. Horton was determined to have breached its

warranty with Patricia Clark in the arbitration?

A: Again, the document does not indicate.

(R. p. 640, line 21-p. 641, line 8).

One who litigates a claim to verdict, or award, with the intention of suing a third-party for
contribution és a “joint tortfeasor” must, at a minimum, have the ﬁndgr of fact say “yay or nay” on
the issue of tort liability. Because there is no evidence thét the Judgment is based in tort liability,
DR Horton cannot maintain an action as a “joint tortfeasor” with BFS.”

In an éttempt to remedy its failure to obtain a ruling on the issue of tort liability DR Horton
cites to Kennedy v. Columbia Lumber & Mfg. Co., Inc., 299 SC 335 (1989), a case that holds the
ecoﬁomic loss rule does not foreclose the possiBility of a tort action against the builder of a new
home. BFS agrees that it is legally possible for a general contractor to sulstain tort liability despite
the economic loss rule. There is no evidence, howevef,_ that DR Hortc;n did, in fact, sustain tort
iiability in the Homeowner’s Suit. Indeed, there is no admissible evidence even indicating what
particular defects were testified to at the hearing, much less whét determinations were ultimately
made.

b. There is no evidence that the Judgment includes damages relating to the work

"It is worth noting that if BFS were not granted summary judgment, DR Horton would be
in the nearly impossible situation of having to prove that (1) it was negligent in constructing the
Residence, (2) it was adjudicated to be negligent by the arbitrator in the Homeowner’s Suit, and
(3) it was not guilty of being reckless or grossly negligent. See S.C. Code Ann. § 15-38-15(F).
The procedural nightmares that would be created by allowing an independent action to determine
the basis for an unreasoned award, that has been confirmed and reduced to a final judgment, are
without end. '
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performed by BFS.

There is no e.vidence that the arbitrator determined that the work performed by BFS was
defective. The complaint in the Homeowner’s Suit alleged problems with improper installation of
siding, improper installation of “kick out flashing,” improper installation of the slab and driveway,
improper installation of the roof and shingles, and improper installation of a gas hot water heater.®
BFS was not involved with the installation of the siding, “kick out flashing,” the slab and driveway,
the roof and shingles, or the gas hot water heater. (R. p. 629, line 167p. 639, line 13). There is no
evidence that the Judgment is based on defects in the work done by BFS.

c. Thereis no evidence regarding what portion of the Award, if any, is attributable
to the common liability of DR Horton and BFS.

‘The Act provides that the “right of contribution exists only in favor of a tortfeasor who has
paid more than his pro rata share of the common liability.” SC Code Ann. § 15-38-20. While fault
is not considered in determining the pro-rata shares of joint tortfeasors, the Court must still make a
determination regarding what constitutes the common liability of DR Horton and BFS. See Vermeer
Carolina’s, Inc. v. Wood/Chuck Chz'ppe; qup., 336 S.C. 53 (Ct.App. 1999).

BFS is not a joint tortfeasor with the roofer, siding contractor, concrete contractor and hot

water heater installer. Joint and éeverally liability applies when the negligence of two or more

parties is the “proximate cause of inherently indivisible injuries. Both wrongdoers are jointly and
severally liable for the entire harm, and plaintiff has the election of suing one or both.” Rourk v.

Selvey, 252 S.C. 25, 27-28 (1968). In the Homeowner’s Suit Clark alleged, and provided separate

damages estimates for, items as distinct as a hot water heater, cracks in a driveway, and roofing

8Again, there are indications that testimony regarding other unrelated construction defects
was introduced by Clark in the arbitration. . ‘
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problefns. BFS, as the framer, is not jointly and severally liable _with. the plumber for a faulty hot
water heater, and is not jointly and severally liable with the concrete contractor for cracks in the
driveway.’

Tov the extent that DR Horfon’s negligence and BFS’s negligence combined to céuse an
indivisible harm, it could only have possibly done so in relation to the work performed by BFS.
Thus, in order to determine the common liability of DR Horton and BFS, it is necessary to determine
what portion of the Judgment relates.to the framing work performed vby'BFS. This is impossible.

The South Carolina Court of Appeals has deaif with this issue in the context of settlements.
In Vermeer Carolina’s, Inc.v. Wood/Chuck Chipper Corp., supra, an injured plaintiffhad previously -
sued both Vermeer and Wood/Chuck'for personal injuries. Shortly before trjal in the underlying
lawsuit the plaintiff dismissed Wopd/Chuck with prejudice. Vermeer then settled with the plaintiff.
See Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper Corp., 336 S.C. 53, 58 (Ct.App. 1999).

Having settled with the plaintiff in the underlying lawsuit, Vermeer then sued Wood/Chuck
for contribution under the Act. Id. Wood/Chuck défended on the grounds that, at the time of
Vermeer’s settlement, Wood/Cﬁuck had alreaay been dismissed with prejudice and therefore
Vermeer’s settlement with the plaintiff could not have “extinguished” Wood/Chuck’s liability.
Vermeer at 68-69. Vermeer countered that the s‘etﬂement included a release of the plaintiff’s wife’s

claims for loss of consortium, as well as the plaintiff’s claims, and that the plaintiff’s wife had not

°If parties are jointly responsible for an indivisible injury “plaintiff has the election of
suing one or both.” Rourk v. Selvey, 252 S.C. 25, 28 (1968). Clearly, Clark could not sue the
roofer for cracks in the driveway, nor could she sue the plumber because shingles fell off the
roof. While some construction defect cases do involve indivisible injuries, the Homeowner’s Suit
involved several separate and distinct problems. Far from litigating the case as if it involved a
single indivisible injury, both Clark and DR Horton produced damages estimates that actually
broke down the repair costs among the various defects. See R. pp. 658-681.
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been a party to the underlying lawsuit. Therefofe, Vermeer argued that its settlement extinguished
Wood/Chuck’s liability to plaintiff’s wife angl it was entitled to contribution. Id.

The Vermeer Court held that because the settlement between Vermeer, the plaintiff, and the
plaintiff’s wife, did not allocate the settlement proceeds between the plaintiff’é claims and the
. plaintiff’s wife’s claims, it was impossible to prove what portion of the settlement funds were
attributable to the wife’s cause of action and therefore Vermeer could not'maintain a contribution.
action:

The settlement agfeement does not place a specific value on any potential claim by

Ms. Causey. Under the agreement no portion of the settlement is allocated to her for

any potential loss of consortium claim. We cannot, therefore, determine whether

Vermeer paid more than its pro rata share of liability to Ms. Causey.

Vermeer, supra at 70-71.

The Vermeer Court held that in order for a settling party to maintain a cause of action for
contribution, the settlemenf must allocate payments between those claims subiect to contribution,
and those claims not subject to contribution. If the party seeking contribution fails to separate the
settlement funds between claims subject to contribution, and claims not subject to contribution, that
party will be unable to prove its damages énd cannot maintain an action for contribution. See
Vermeer, supra at 70-71.

Just as Verneer’s failure to allocate daméges between claims subject to contribution, and
those not subject to contribution, defeated its claim for contribution, DR Horton’s failure to request
that the arbitrator allocate damages between claims related to BFS’s work, and those unrelated to
BFS’s work, defeats its claim for contribution. As the Vermeer Court noted this problem is purely
of DR Horton’s own making. See Verneer at 70 (“In this case the lack of apportionment may work

a hardship . . . but it is one which he could have avoided by a prdperly drawn release.”); see also

16



Jenkins v. Few, 391 S.C. 209, 221 (Ct.App. 2010)(refusing to speculate as to how jury allocated
damages among various causes of action when defendant “contributed to drafting and agreed to use
a general verdict form that did not include a separate damages award for each cause of action.”).
d. The Act does not provide a mechanism whereby a party that has a judgment
entered against it- which judgment is only partially the joint responsibility of
a nonparty - may litigate what portion of the judgment is, in fact, the joint
responsibility of the judgement debtor and the nonparty.
Joint and several liability, of course, only applies in cases where the negligence of two or.
more parties combines to cause a single indivisible injury. See S.C. Code Ann. § 15-38-
20(A)(*“where two or-m.ore persons become jointly or severally liable in tort for the same injury to
person or property”); Collins v. Bisson Moving & Stomge, Inc.,332S.C. 290,306 (Ct.App. 1998)
(Joint and several liability arises only when two or more tortfeasors are resp.onsible for a single
injury); Vermeer’ Carolina’s Inc. v. Wooé’/Chuck Ch-i'pper Corp., 336 S.C. 53, 64 (Ct. App. 1999)
(““Joint tortfeasor’ refers to ‘[t]hose who act together in éommitting wrong, or whose acts if
independent of each other, unité in causing a single injury’; ‘two or more persons jointly or

237

severally liable in tort for the same injury to person or property.”””)(quoting Black’s Law
Dictionary 839 (6™ ed. 1990)).'
The Homeowner’s Suit does not involve the classical contribution scenario where the

combined negligence of two or more parties creates a single indivisible injury. It cannot be seriously

argued that a faulty water heater, cracks in the driveway, and roofing problems are “indivisible” from

"Determining whether two or more parties are jointly and severally liable in tort involves
analyzing the facts that give rise to a lawsuit and determining whether the parties’ joint
negligence leads to a single indivisible injury. It has nothing whatsoever to do with the manner
in which a case is litigated. Failing to make a record of a proceeding does not magically
transform several discrete injuries into a “single injury to person or property.”
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problems related to BFS’s framing. Indeed, the cost of repair estimates produced in the
Homeowner’s Suit, aind repeatedly relied oii by DR Horton, actually do dividb the damages between :
various portions of the Residence. | |
To the extent that the Act allows a judgment debtor to bursue a nonparty for contribution,
it only contemplates that scenario in a case involving a single iridivisible inj ury:.' The Act itself states
that the tortfeasors’ “relative degrees of fault shall not be co_nsidered’; in a contribution action, and
thus prevents DR Horton from introducing evidence showing that BFS is somebow responsible for
-most of the Judgment. See S.C. Code Ann. § 15-38-30(1). Neither Clark nor DR Horton produced
a damages estimate for the Residence that included $150,000, in repairs related to BFS’s work.
Some portion of the Judgment is imdeniably related to the work of others. In a case where multiple ..
unrelated defects are alleged, the Act does not allow a defendant to try the casb to judgment and then
litigate what portion of the judg’ment‘ is tbe joint responsibility of that defendant and a nonparty.
If DR Horton wanted contribution for any portion of the Judgment attributable to the joint
negligence 'of DR Horton and BFS, it needed to request that the arbitrator apportioin damages
between the various defects alleged by Clark. See Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper
Corp., 336 S.C. 53, 70 (Ct.App. 1999)(“In order for a party to be eniitled to contribution, he must
allege and the evidence must show the amount he has paid in excess of his just proportion of the
joint indébtedness.”). J u_st as .the plaintiff in Vermeer, supra, neglected to allocate settlement
proceeds between thoée subject to contribution, and .those not subject to contribution, DR Horton
neglected to request that the arbitrator ailocate damages between those attributable to BFS’s iNork,
and damages not attribiitable to BFS’s work. See Vermeer, supra at 70 (no recovery where “open-

end, blanket, joint release-gives no indication as to how the amount paid for the release relates tb'any
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present or future damage . . .”). Here, there is also no recovery where the “open-end, blanket '
[Judgment] gives no indication as to how the amount paid . . . relates to any . . . damage.” Id.

II. THE TRIAL COURT CORRECTLY RULED THAT BFS IS ENTITLED TO
SUMMARY JUDGMENT ON DR HORTON’S CLAIM FOR. CONTRACTUAL
INDEMNITY.

.a. - The relevant portions.of the Contract drafted by DR Horton are as follows'':
In relevant part, the Contract reads as follows:

CONTRACTOR’S INDEMNITY AND WAIVER. TO THE FULLEST EXTENT
PERMITTED BY LAW, CONTRACTOR HEREBY AGREES TO PROTECT,
DEFEND, INDEMNIFY, AND HOLD OWNER, ITS PARENT CORPORATION,
SUBSIDIARIES, AND AFFILIATES AND ANY OF THEIR RESPECTIVE
OFFICERS, DIRECTORS, PARTNERS, EMPLOYEES, AGENTS AND
INSURERS (HEREIN COLLECTIVELY REFERRED TO AS THE
“INDEMNITEE”), FREE AND HARMLESS FROM AND AGAINST ANY AND
ALL CLAIMS, DEMANDS, CAUSES OF ACTIONS, SUITS, OR OTHER
LITIGATION OF EVERY KIND AND CHARACTER (INCLUDING ALL COSTS
THEREOF AND ATTORNEYS’ FEES), WHETHER ASSERTED BY THE
HOMEOWNER, CONTRACTOR, OR ANY THIRD PARTY ... ON ACCOUNT
OF BODILY OR PERSONAL INJURY, DEATH OR DAMAGE TO OR LOSS OF
PROPERTY (INCLUDING THE LOSS OF USE THEREOF), (HEREIN
COLLECTIVELY REFERRED TO AS “LOSS”), IN ANY WAY OCCURRING,
INCIDENT TO, ARISING OUT OF, OR IN CONNECTION WITH: (I) ABREACH
OF THE WARRANTIES, REPRESENTATIONS, OBLIGATIONS AND
COVENANTS PROVIDED HEREIN BY CONTRACTOR; (II) THE WORK
PERFORMED OR TO BE PERFORMED BY CONTRACTOR OR
CONTRACTOR’S PERSONNEL, AGENTS, SUPPLIERS, OR PERMITTED
SUBCONTRACTORS; OR (IlI) ANY NEGLIGENT ACTION AND/OR
OMISSION OF THE INDEMNITEE RELATED IN ANY WAY TO THE WORK,
- EVEN WHEN THE LOSS IS CAUSED BY THE FAULT OR NEGLIGENCE OF
THE INDEMNITEE. .
Contract at 11 (R. p. 609).

""Notably, the Contract does not contain a provision stating that it will not be construed
against the drafter. Because the Contract was drafted by DR Horton, any ambiguous portions of
the Contract must be strictly construed against DR Horton. See Southern Atlantic Financial
Services, Inc. v. Middleton, 356 S.C. 444, 447 (2003). “After all, the drafting party has the
greater opportunity to prevent mistakes in meaning. It is responsible for any ambiguity and
should be the one to suffer from its shortcomings.” Id.
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Notices. All notices required pursuant to this Agreement or otherwise shall be in
writing and shall be delivered to the respective business address of the Parties.

Contract at 19 (R. p. 610).

Dispute Resolution. . . . Contractor agrees to participate in, and be bound by, any
arbitration proceeding between Owner and any third party relating to the Work . . .

Contract at 22 (R. p. 610).

b. There is no admissible evidence that any portion of the Judgment is
~ attributable to work performed by BFS. - '

DR Horton is the Plaintiff in this case and therefore must prove that it has incurred liability
" to a third-party because of work performed by BFS. See Jackson v. Midlands Human Résources
Center,296 S.C. 526 (1 988). DR Horton has produced no evidence that any portion of thé Judgment
is, in fact, related to work performed by BFS. The argument of an attorney that the Judgment “could
have been,” or “should have been” based on damages caused by BFS’s work is not evidence. The
only person with any pefsonal knowledge of what was decided at the arbitration is the arbitrator and
DR Horton has made a decision not to obtain testimony from the arbitrator. It is still unclear exactly
what admiséible ﬁrst hand testimony DR Horton contends establishes that BFS’s work was found
to be defective in the arbitration. Becausé there is nb evidence that the Judgment is based on defects
in work performed by BFS, BFS is entitled to shmmary judgment.

| DR Horton’s Initial Brief extensively quotes South Carolina cases indicating that parties have
the freedom to contract. What DR Horton apparently misses is that the Contract does not say that
BFS will indemnify DR Horton for claims arising out of the negligence of other DR Horton
contracfors. In an indemnity case, like any other civil action, the plaintiff has the burden of proving

its damages. DR Horton has not presented any evidence that the Judgment was entered because of
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defects in the work performed by BFS, as opposed to defects in the work of other subcontractors who
worked on the Residence.

DR Hoﬁon’s lawyers in the Homeowner’s Suit recog'r'iized that there is no evidence to
vsupport a cléirﬁ that the Judgment is based on proberty damage caused by BFS’s work. _In the words
of DR Hortoh’s counsel: “[t]here is no reasoning behind the award to show that the award is reléted
to cladding issues, structural issues, or some combination thereof. As such, I doubt a reasonable
judge would accept this as sufﬁcjent evidence to'support such a claim.” (R. pp; 595-597).

(i) DR Horton’s reliance on Campbell v. Beacon Mfg Co., Inc.,313S.C. 451
(Ct. App. 1993), is misplaced.

DR Horton relies extensively on Campbell v. Beacon Mfg. Co., Inc.,313 S.C. 451 (Ct. App.
1993). The Beacon case is wholly. inapposite the facts of the instance case. éeacon involved an
agreement whereby' a security company, Spartan, agreed to indemnify Beacon - the lessor of a
building where Spartan provided se;:urity - forany j udgments, damages ...and exbenses e afising
out of work done pursuant to this agreement or the action of any of [Spartan’s] agents or employees.”
The undisputed evidence was that one of Spartan’s employees set a fire that burned down the at-issue
building. Beacon at 454.

Spartan argued that the negligence of Beacon, in féiling to install a fire protection system in
the warehouse, “proximately caused the damages from the fire.” Id. The Beacon Court determined
that there was “no evidence in the record to support Spartan's allegation that Beacon was negligent
and thus contributed to its own dafnage.”l Id. The Court also stated, however, that “[e]ven if it is
conceded Beacon's own negligence was a concurring cause of the damage, it remains undisputed that

the damage arose ‘in part’ from the employee's act of setting the fire.”
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The Beacon case, if anything, shows the problems With DR Horton’s arguments. It was
undisputed that Spartan’s employee was‘responsible for a building burning down, the only loss at
issue in the case. In the words of the Beacon Court, “[e]veﬁ if it is conceded Beacon's own
negligence was a concurring cause of the damage, it remains undisputed that the damage arose “in
part” from the employee's act of sétting the fire.” Beacon at 455. Here, there is no evidence
suggesting that BFS’s actions were a “conculn'ring'vcause’_’ of problems with a hét water heater, cracks
in the driveway, cracks in the concrete slab, problems with the “kickout flashing,” and roofing
defects. Further, liability incurred by DR Horton because of thésé defects was not caused - “in part;’
or otherwise - by work perfofmed by BFS."? in the Beacon case there was no question that the
judgment ultimately entered would be for a fire that was caused, at least in part, by Spartan’s
employee setting a fire. In this case, on the other hand, there is no evidence that DR Horton incurred
liability because of defects that BF S is responsible for.

What the Beacor; case does illustrate is the proper way to handle a case involving contractual
indemnity. Inthe Beacon case the contractual indemnity claim was res.olved in the same case as the
underlying liability and it was resolved before a judgment wasleven entered.

(i) DR Horton’s argument that the “indemniﬁcati'on provision’s express
terms provide that Builders FirstSource’s indemnification obligation is
triggered when the homeowner filed the Underling Action asserting
property damage resulting “in part” to Builders FirstSource’s work,” is
incorrect.

The duty to indemnify does not arise until liability has been established. “South Carolina

courts have consistently defined indemnity as ‘that form of compensation in which a first party is

"2The Contract between BFS and DR Horton does not actually say that BFS is responsible
for losses that are caused “in part” by BFS’s work. Additionally, the agreement in the Beacon
case was not subject to S.C. Code Ann. § 32-2-10. '
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liable to pay a second party for loss or damage the secoﬁd party incurs to‘ a third party.”” Laurens
Emergency Medical Specialists, PAv. MS Bailey & Son§ Bankers,355S.C. 104,109 (2003). Until
DR Horton incurs some “loss or damage” to a “third party,” there is no péssible way to. “indemnify”
DR Horton. Prior to incurring “loss or damage” to a “third party,” DR Horton may have had a right
to demand that BFS defend any claims relating to its wbrk. DR Horton did not, however, demand
a defense from BFS.

Prior to DR Hofton incurring liability to a third-party what could BFS possibly indemnify
DR Horton for? BFS’s indemnification obligation could only be triggered when DR Horton incurs
liability to a third-party because of work performed by BFS. If a case is filed asserting deficiencies
with BFS’s framing work, and other deficiencies related to a defective concrete slab installed by
bthers, BFS does not have any obligation to indemnify DR Horton with regard to liability it incurs
to a third-party because of the defective concrete slab. Here, other than arguments made by lawyers,
there is zero evidence that DR Horton ultimately sustained liability to a third-party because of work
performed by BFS. There is no admissible testimon};, no order,‘no judgment, no admissible evidence
at all, indicating that DR Horton incurred liability to a third-party because of work performed by
‘BFS. Cléfk produced a damagés estimate of $269,917, éought attorney’s fees and sought treble
damages. (R. pp. 76- 77; R. pp. 11-20). The arbitrator awarcied $150,000. Clearly, the arbitrator
did not award damages for all of Clark’s allegatiohs.

| DR Horton admits that it cannot prove that it incurred alosstoa third-party because of work

performed by BFS:

Q: Again, my quéstion again is, does D.R. Horton know whether or not it was

determined in the Patricia Clark case that the framing was negligently
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performed?
A: 'Again', that is a Question for the arbitrétor, if he could ahswer, but we do not
have specific information as it relates to how the i‘indiﬁgs came about.
(R. p. 587, lines 18-23). |
Q: . All right. Is it fair to say that any attempt by you to assign portions of that
 $150,000 arbitration award to various defects would just be a guess?
A: Again, the $150,000 award was given. I doﬁ’t have any specific in»formatio‘n as
fo -hovs:' it was determined.
(R. p. 643, lines 16-22).
DR Horton, as the Plaintiff, has the burden of proving its case. See Vermeer Carolina’s Inc.
V. Wood/Chuck Chipper Corp., 336 S.C. 53, 64-65 (Ct. App. 1999); Estate of Cantrell by. Caﬁtrell
v. Green, 302 S.C. 557, 560 (Ct. App. 1990) (“In order to resist a defendant’s motion for summary
judgment, the plaintiff, as the party with the burden of proof at‘trial, must present afﬁnﬁative
evidence . . . he cannot rest of the allegations of his éomplaint.”). There is no competent evidence

that DR Horton incurred liability toa third-party because of “property damage . . . occurring, incident

to, arising out of, or in connection . with . . . the work performed . . .” by BFS. See Contract at 11
(R. p. 609).
¢..©  Any apportionment of the Judgment would be impermissibly speculative.

“[I]n order for damages to be recoverable the evidence should be such as to enable the court
or jury to determine the amount thereof with reasonable certainty or accuracy. Neither the existence,
causation nor amount of damages can be left to conjecture, guess or speculation.” Gray v. Southern

Facilities, Inc., 256 S.C. 558, 570-571 (1971). The South Carolina Appellate Courts have
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recognized the inherently speculative _nature of any attempt to determine how a jury allocated
damages in a general verdict and have repeatedly declined to indulge in such guesswork. See Jenkins
v. Few, supra, at 221 (“Because the verdict was a general verdict, it is impossible to determine how
the jury allocated damages . . .); Moore v. Moore, 360 S.C. 241, 257 (Ct.App. 2004)(“Without a
special verdict form, we cannpt speculate at to what portion of the award the jury attributed to lost
profit as opposed to other tort damages.”); Armstrong v. Collins, 3661 S.C. 204, 227 (Ct.App. 2005)
(“Because tHe verdict was a general verdict, we cannot now spéculate as to how the jury allocatedl
damages.”). |

DR Horton made a strategic decision, with the advice of counsel, to purposefully make it
difficult for any future litigént to determine what was decided in the arbitration. Its efforts were
successful. As DR Horton has recognized there is no reliable way to retrospectively determine what
portions of the Judgment are attributable to what alleged defects:

Q: Would D.R. Horton be speculating to try to assign any portion of that $150,000,

to any particular defect?
A: I think I have answered .this before to the effect that I don’t have sufficient
information to determine what the arbitratof attributed the $150,000 award to.

(R. p. 644, lines 11- 15).

The damages sought by DR Horton are based on rank speculation regarding the findings of
an arbitrator in a previous case. They are not recoverable in a Court of ‘law.

If the speculative nature of DR Horton’s darﬁages were not apparent enough, a review of itsn
own arguments advanced in this litigation make the speculative nature of its damages crystal clear:

The total repair estimate was _$269,917, and thé arbitration award totaled $150,000.
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The difference between the total repair estimate and those repairs related to framing

is $130,388.24, so $130,388.24 is related to non-framing issues. Based on these

calculations at least some of the award had to have been related to framing because

the award of $150,000 exceeded non-framing related repairs of $130,388.24.

Therefore, at least $10,466.24 was related to framing.

(R. p. 86).

BFS disagrees with the abové figures and disagrees with DR Horton’s characterization of
certain damages as “repairs related to framing.” However, even if the above ﬁgures were accurate,
and aside frdm the fact that DR Horton’s argument completely ignores its own repair estimates in
the Homeowner’s Suit (DR Horton’s repair estimate for Clark’s framing repairs was $2,367), and
aside from the factthat DR Horton ignores the possibility that the arbitrator awarded attorneys’ fees,
treble damages and punitive damage, DR Horton’s own argument conclusively demonstrates the
hopelessly speculative nature of its damages. (R. p. 671, line 18-p. 672, line 6). By the above
analysis DR Horton claims to demonstrate that somewhere between $10,466.24, and $139,533.76,
ofthe Judgment is attributable to BFS’s framing work. DR Horton’s own argument, that the framing

related portion of the Judgment is either $10,466.24, or over thirteen times that amount, clearly

demonstrates that its claims are hopelessly speculative.

South Caroliné law is clear that the amount of damages cannot be based on speculation. See
Collins Music Co., Inc. v. Ingram, 292 S.C. 537, 541-542 (Ct.App. 1987) t“Assuming [plaintiff]
proved the fact of damage resulting from [defendant’s] interference with its contract, the record
contains no evidence showing the amount of damages With reasonable certainty.”); Gauld v.
0] ’Shaughéssy Redﬁy Co., 380 S.C. 548, 559 (Ct.App. 2008)'( “the evidence should allow the court
or jury to determine the amount of damages with reasonabl’é certainty or accuracy.”). DR Horton

cannot prove its damages to a reasonable certainty and summary judgment was appropriate on that
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basis. See Woodson v. DLI Properties, LLC,_406 S.C. 517, 531 (2014)(summary judgment proper
- when plaintiff testified he had estimated his damages and “‘had no clue’ of actual amount of”
damages.).

d. The Trial Court correctly ruled that the plain language of the Contract requiréd

DR Horton to give BFS notice of any suit implicating BFS’s indemnity
obligations.

The plain language of the indemnity agreement provides that BFS “AGREES TOPROTECT,
DEFEND, INDEMNIFY AND HOLD OWNER ... FREE AND HARMLESS. ..” DR Horton used
the word “and,”a conjunctive, as opposed to “or,” a disjunctive, when describing the obligations of
BFS under the indemnity clause. See Plunkett v. Adkinson, 290 S.C. 363, 365-366 (Ct. App. 1986)
(use of the word “and” is “clearly conjunctive” and should be “construed literally.”); State v.
Beckroge, 49 S.C. 484 (1897)(“and” is conjunctive while “or” ‘is disjunctive.). This language
creates not only a duty on the part of BFS to defend third-party éuits alleging defects in its Work, but
also gives BFS the right to‘defend any such suit. Whatever else the Contract says, it does not say
that DR Horton can defend a suit itself, give BFS ﬁo notice of the suit, make no transcript, lump the -
daméges related to multiple subcontractors into a single judgment, and nonetheless require BFS to
inderhnify it for the loss ultimately sustained.

The plain language of the Contract indicates that BFS, not“DR Horton, will defend any
lawsuit alleging property damage caused by BFS’s work. To the extent tﬂere is any-ambiguity, that
ambiguity must be resolved in favor of BFS. See Southern Atlantic Financial Services, Inc. v.
Middleton, 356 S.C. 444,447 (2003). The Contract says that if a third-party suit is initiated, alleging

damages associated with BFS’s work, BFS will defend that suit and indemnify DR Horton. It does

not say that BFS agrees to indemnify DR Horton for suits defended by DR Horton.
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€. The Trial Court was correct in ruling that the Contract, read as a whole,
provides that BFS will receive written notice of any suit implicating its
contractual indemnity obligations.

“As arule of construcfion, the Court must consider the entire contract between the parties
to determine the meaning of its provisions. That construction will be adopted which will give effect
to the whole instrument and to each of its various parts and provisions, if it is reasonable to do so.”
Yarborough v. Phoenix Mut. Life Ins. Co., 266 S.C. 584, 592 (1976). Additionally:

A contract includes not only what is expressly stated but also what is necessarily to

be implied from the language used and external facts, such as the surrounding

circumstances; and terms which may clearly be implied from a consideration of the

entire contract are as much a part thereof as though plainly written on its face. In the

absence of an express provision therefor, the law will imply an agreement by the

parties to a contract to do and perform those things that according to reason and
justice they should do in order to carry out the purpose for which the contract was

made.

Commercial Credit Corp. v. Nelson Motors, Inc., 247 S.C. 360, 367 (1966)(quoting 17A C.J.S.
Contracts § 328 at 282-84).

Here, the various provisions of the Contract evidence the parties’ intention that BFS will be
given notice of any third-party suit that DR Horton contends implicates BFS’s indemnity obligations.
As stated above, the Contract contains a notice provision:

Notices. All notices pursuant to this Agreement or otherwise shall be in writing and
shall be delivered to the respective business address of the Parties.

Contract at 19 (R. p.610).

Additionally, the Contract cohtains detailed provisions related to BFS’s insurance
obligations. BFS is required to carry “Broad Form Commercial General Liability Insurance on an
Occurrence Form, naming the indemnitee as an additional insured. . .” See Contract at § 13 (R. p.

609). Notice is a necessary prerequisite to DR Horton’s seeking coverage as an additional insured
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and is necessary to effectuate thcé intent of the parties.

Indeed the Contract proVides for exactly the situation which occurred in this case. Paragraph
22 of the Contract provides that BFS “agr‘ées to participate in, and be bound by, any afbitration
proceeding between [DR Hor_‘ton] and any third party r'elating to the Work . . .” See Contract
at §22 (R. p. 610). Cleaﬂy, BFS would have to‘be given notice of the arbitration in order to
“participate” and therefore notice is required by the Contfact. See Commercial Credit Corp. v.
Nelslor; Motors, Inc., 247 S.C. 360, 367 (1966).

The records produced in this caée indicate that DR Horton’s attorheys in the Homeowner’s
Suit recognized that the Contract required DR Horton to give BFS notice of any suit impiicating
BFS”s indemnify obligations. DR Horton’s attc;meys in the Homeowner’s Suit instructed DR
Horton “We can proceed without brining in the third-parties, which would allc;w us to procéed to

arbitration and get a decision. We would then have the opportunity to seek contribution from BFS

and others, although we would suggest that you provide them with notice of the pending

arbitration and your potential contribution claim. . . would like to simply provide notice to the
sub-contractors or your potential contribution claim and proceed without them.” (R. p. 413-
414). We “cari- certainly proceed with the defense with DRH independently placing Builders
FirstSource on notice ofl its potehtial liability . . .” (R. p. 415-416). DR Horton ignored the
instructions bf its attorneys and did not provide BFS with notice of the HomeoWner’s Suit.

The risk management scheme created ny the Contract provides that EFS will defend any
third-party suits alleging defects in BFS’S Work, cé_rry insurénce coverage‘rAlamir}lg DR Horton as an
additional insured with regard to such allegations, and ‘that BFS will participate in any arbitrati.on

between DR Horton and a homeowner. Notice of the suit is required for each of these provisions
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to have any effect.
f. The Trial Court was Correct in ruling that the implied ‘covenémt of good faith
and fair dealing required DR Horton to give BFS notice of the Homeowner’s
Suit.
There exists in every contract an implied covenant of good faith and fair dealing.’.’ Adams
v. G.J. Creel and Sons, Inc., 320 S.C. 274, 277 (1995). Even if a contract is silent as to notice,
courts have consistently implied a notice fequirement when an indemnitee seeks to récover attorney’s
fees and expenses incurred in defending a third-pérty action.. f‘Fairness requires prompt notice so
that an iﬁdemnitor may not only respond to a claim, bUt‘a'lll‘so protect its interests as the party
ul.timately paying the bill.” West Bend Co. v Chiaphua Industries, Inc., i12 F.Supp.2d 816, 827
(E.D. Wisc. 2000); see also Town of Fairfield v. D’Addarid, 149 Conn. 358, 362-363, 179 A.2d
826, 829 (1962) (“It can be fairly‘implied that the giving of reasonable notice was a condition
precedent to [Defendant’s] dﬁty to defend and indemnify . . Furthermore, when a party to a contract
assumes an express obligation to do certain things- in this case, to defend and iridemnify the plaintiff
- the law implies a corresponding obligation on the other party to allow him all reasonable
opportunity to perforrh.”); Cochrane Roofing & Metal Co., Inc., v. Calldhan, 472 So.2d 1005, 1007
(1985) (“the law would imply an obligation to notify the indemnitor within a reaso_na‘ble time of a
claim against the indemnitee, and certainly it would require the prompt forwarding of the complaint

if the indemnitor is to be required to furnish a defense of it.”)."

It is not surprising that there is no South Carolina case on point. Given the availability
of third-party complaints, as well as the obvious step of tendering the defense to any alleged
indemnitor, its unclear why any party would proceed to defend a case without giving an alleged
indemnitor notice. See Robbins v. First Federal Sav. Bank, 294 S.C. 219, 223-224 (Ct. App.
1987)(If defendant seeks to hold third-party liable in the event of judgment proper procedure is to
implead third-party as third-party defendant.).
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The case of Cochrane Rooﬁng & Metal Co., Inc., v. Callahan, 472 So0.2d 1005, (1985), is
instructive. In the Cochrane case, Cochrane Roofing, as a subcontractor for Mark Construction, put
a roof on a building. Cochrane, 472 So.2d at 1006. The contract between Cochrane Roofing and
Mark Construction contained an indemnity clause. The indemnity clause was silent as to notice
requirements. Id at 1007. During the warranty period, Mark Construction notified Cochrane
Roofing that the building owner had some complaints regarding the roof. Id at 1006. Later, the
building owner sued Mark Construction claiming the roof was defective. /d at 1007.

Mark Construction undertook the defense of the roof lawsuit, using two law firms and
- regularly paying their bills. Mark Construction did not give Cochrane Roofing notice of the lawsuit
until over two years later when its attorney wrote to Cochrane Roofing demanding a defense and
indemnification. Cochrane, 472 So.2d at 1007.

The Cochrane Court held that:

Although the contract here does not contain a specific requirement that the

contractor give notice to the subcontractor of a suit which the subcontractor agrees

to defend and as to which the subcontractor agrees to save harmless the contractor,

it goes without saying that notice is a prerequisite to performance by the

subcontractor . . . Under the facts of this case, the law would imply an obligation to

notify the indemnitor within a reasonable time of a claim against the indemnitee, and

certainly would require the prompt forwarding of the complaint if the indemnitor is

to be required to furnish a defense of it.

Cochrane, 472 So.2d at 1007.

Here, DR Horton’s failure to give BFS notice of the Homeowner’s Suit is even more

inexplicable than the general contractor’s failure to give notice in the Cochrane case. In Cochrane

notice was at least given before a judgment was entered. Here, the Homeowner’s Suit was filed on

June 12, 2008. DR Horton did not give BFS notice of the Homeowner’s Suit until December of
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2010, after it had litigated the case, obtained an award, and had the award confirmed and made a
final judgment of the Berkeley County Circuit Court. As the Cochrane Court stated:

The -contractor retained counsel of its choice, who prepared a defense without
consulting with the indemnitor/subcontractor. Now, at this late date, it calls upon the
indemnitor to pay the lawyer of the contractor’s choice .and to save harmless the
contractor. Having failed to perform its part of the bargain, the contractor cannot
now compel performance by the subcontractor.

Cochrane, 472 So.2d at 1008.

“Since its application in this state, South Carolina appellate courts have consistently given
credence to the underlying purpose of the doctrine of good faith and fair dealing by usihg it to protect
the intentions of the parties to the contract.” Williams v. Riedman, 339 S.C. 251, 273 (Ct. App.
2000):

The policy of the law is to supply in contracts what is presumed . . . to have been

deemed perfectly obvious to the parties, the parties being supposed to have made

those stipulations which as honest, fair and just men they ought to have made . . .It

has been said that implied promises always exist . . . where the covenant on one side

involves some corresponding obligation on the other where, by the relationships of

the parties and the subject matter of the contract, a duty is owing by one not expressly

bound by the contract to the other party in reference to the subject thereof . . . -
Commercial Credit Corp. v. Nelson Motors, Inc.,247 S.C. 360, 367 (1966)(quoting 17 Am.Jur.2d
Contracts, Sec. 255, pages 649-650).

Here, the duty of good faith and fair dealing requires DR Horton to give BFS notice of any
third-party suit for which DR Horton will seek indemnification from BFS.

g The Trial Court correc'tl'y ruled that, by failing to give BFS notice of the

Homeowner’s Suit, and failing to request an arbitration award with factual
findings and conclusions of law, DR Horton waived its rlght to contractual

indemnity.

“Waiver is an intentional relinquishment of a known right and may be implied from
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circumstances indicating an intent to waive. Actsinconsistent with the continued assertion of aright,
such as a failure to insist upon the right, may 'constitﬁte a wai§er.” Freemanv. McBee,280 S.C. 490,
493 (Ct.App. 1984).

The applicable contract bet\&een DR Horton and BFS provides.that BFS agrees to participate
.in any arbitration between DR Horton and a homeowner.” See Contract at § 22 (R. p. 610).
(Cont-ractor “agrees to participate in, and be bound by, any arbitration proceeding betweeﬁ [DR
Horton] and any third party relating to the Work.. . .”) Rather than following the agreed upon
dispute resolution proceduré DR Horton chose to arbitrate the Homeowner’s Suit without joining
BFS, without making any transcript of the hearing, and without having thé arbitrator make findings
of fact and conclusions of law relating to the portion of the award attributable to the framing
performed by BFS. DR Horton made the decision to ask for an unreasoned award with the express
purpose of making it difficult or impossible for any future litigant to .determine what was decided
in the arbitration. Further, DR Horton made the decision to agree to an unreasoned award rafter its
own lawyers had advised it that an unreasoned award would make any case against BFS unéertain.
(R. p. 384, lines 15-19).

DR Horton’s actions are inconéistent with the assertion of a right to indemnification or
contribution from BFS and have resulted in DR Horton’s waiver of any right .to seek indemnification
or contribution from BFS. See Historic Charleston Holdings, LLC v. Mallon, 381 S.C. 417, 428
(2009)(finding plaintiff waived its right to én accounting by “refusing to effectively communicate
and céoperate ... and further failing to independently resolve tfle matter when [plaintiff] had access
. . . to bank records.”).

DR Horton agreed to an unreasoned award that was, without objection, made a final
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judgment of the Bgrkeley County Circuit Court. DR Horton is in the same position as a litigant who
“tries a case and does not ask for a special verdict form or special vinterrogatories. There is no
reported case in the State of South Carolina allowing an independent action to determine the basis
for a general verdict entered in a previous action. To thé contrary, it is eibsolutely clear that the
failure to request findings of fact in an action constitutes a waiver of a judicial ruling on those
orriitted factual issues. See Jenkins v. Few, 39i S.C. 209,221 (Ct.App. 2010)(refusing to speculate
as to how jury allocated damages among various-causes of action when defendant “contributed to
drafting and agreed to use a general verdict form that did not include a separate damages award for
each cause of action.”); Moore v. Moore, 360 S.C. 241, 257 (Ct.App. 2004)(“Without a special
verdict form, we cannot speculate at to what portion of the award the jury attributed to lost profit as
opposed to other tort damages.”); Armsirong v. Collins,366 S.C. 204,227 (Ct.App. 2005) (“Because
the verdict was a general verdict, V\ie cannot now speculate as to how the jury allocated damages.”).

h. The Trial Court correctly ruled that DR Horton is equitably estopped from
seeking contractual indemnity.

“Equitable estoppel precludes a party from asserting rights he otherwise would have had
against another when his own conduct renders assertion of those rights contrary to equity.” Pearson
v. Hilton Head Hospital, 400 S.C. 281, 290 (Ct. App. 2012). Here, DR Horton’s actions in failing
to join BFS as a party to the Homeowner’s Suit, failing to make a transcript, and failing to give/BFS
notice of the arbitration, preclude DR Horton from now bringing an action for contractual indemnity.

The Contract provides that BFS will participate in any arbitration between DR Horton and

-a third-party and that BFS will defend DR Horton from third-party suits implicating BFS’s work.

DR Horton alleges that it was sued by a third-party because of BFS’s work, and that it had those
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third-party claims referred to binding arbitration. Its own attorneys indicated that DR Horton should
put BFS on notice of the Homeowﬁer’s Suit. DR Horton’s failure to give notice to BFS deprived
BFS of any opportunity to participate in the Homeownef’s Suit, to cross-éxamine witnesses, to
testify in its own defense, to‘make a tranécript of the hearing, and to request a reasoned award. DR
Horton remained silent and is estopped frbm now maintaiping an indemnity action against BFS. See
Southern Developmeﬁt Land and Golf Co., Ltd. v: South Carolina Public Service Authority,311S.C,
29, 33 (1993). |

Additionally, the record indicates that DR Horton’s failure to request a reasoned award
renders any-suit for indemnity contrary to equity. As DR Horton has itself recognized, the judgment
| “obviously doesn’t specify what” it “is for.” (R. pp. 595-597). Just :as DR Horton planned, it is
impossible to determine whether the judgment is based property damage caused by BFS’s work.
When addressing the possibility of Ms. Clark’s attorneys using the award to support a future Unfair
Trade Practic_es Act claim, counsel for DR Horton stated “[i]f their intent from the outset had been
to get an award and use it later to support an unfair trade practices claim., it seems they would have
requested a reasoned award.” (R. pp. 595-597). The same can be said of DR Horton’s attempt to
bring a contractual indemnity claim without a reasoned awarci‘. | “If their intent from the outset had
béen to get an award and use it later to support [a contractual indemnity] claim, it seems they would
have requested a reasoned award.”

The actions of DR Horton have rendered. its assertion of a fight to contractual indemnity
contrary to équity. Therefore, DR Horton is estopped from asserting those rights. See Pearson v.
Hilton Head Hospital, 400 S.C. 281, 290 (Ct. App. 2012).

i. The indemnification clause drafted by DR Horton violates S.C. Code Ann § 32-

35



2-10.
In relevant part, S.C. Code Ann § 32-2-10 states:
Notwithstanding any other provision of law, a promise or agreement . . . purporting

to indemnify the promisee, its independent contractors, agents, employees, or
indemnitees against liability for damages arising out of . . . property damage

proximately caused by or resulting from the sole neghgence of the promisee, its .
independent contractors agents employees, or indemnitees is against public policy

and unenforceable .

() . Onitsfacetheindemnification agreement violates S.C. Code Ann § 32-2-
’ 10 and is against public policy and unenforceable.

‘Inrelevant part, the indemnification agreement provides that BFS will indemnify DR Horton
for: “ANY NEGLIGENT ACTION AND/OR OMISSION OF THE INDEMNITEE [DR Horton]
RELATED IN ANY WAY TO THE WORK, EVEN WHEN THE LOSS IS CAUSED BY THE
FAULT ORNEGLIGENCE OF THE INDEMNITEE [DR Horton] ...” Contractat 11 (R. p. 609).
It is hafd to imagine language more clearly violating S.C. Code Ann § 32-2-10.

The indémnity agreement purports to require BFS to indemnify DR Horton for DR Horton’s
own negligent acts or omissions “even when the loss is caused by the fault or negligence of” DR
Horton. Pursuant to the plain language of the statute the “agreement” is f‘uneﬁforceable.” See S.C.
Code Ann § 32-2-10.

DR Horton argues that the Court should save it from the consequences. of its drafting an
indemnification agreement that violates South Carolina law and Soutﬁ Carolina public policy. DR
Horton suggests that, while the above quotedv language may violate S.C. Code Ann § 32-2-10, the
Court should rewrite the indemnification agreement, removing those portions that violate South
Carolina law and South Carolina public policy, and allow DR Horton to move forward With a

contractual indemnification suit based on the remainder of the agreemént. The legislature, however,
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has already spoken. The statute says the “agreement” is “unenforceable.” It does not say that a
particular sentence or clause of the “agreement” is “un_enforceai)le,” it says that the “agreement” is
“unenforceable.”‘ See S.C. Code Ann § 32-2-10. Therefore, DR Horton cannot enforce the
indemnification agreenient.

Adopting DR Horton’s positi'().n would encourage contractors with overwhelming economic
power over their subcontractors to draft agreeménts that violate S‘.C. Code Ann ‘§ 32-2-10, safe in
the knowledge that, if they are unable to coerce their subcontractors into settling tiased on an illegal
indemnity agreement, they can rely on tlie South Carolina Courts to rewrite the indemnification
agreemeht ior them. The better policy is the policy already codified by the legislature; the
“agreement” is “unenforceable.f’

(ii) DR Horton’s attempt to ilse the indemnification agreement to force BFS
to pay portions of the Judgment related to the work of its other
independent contractors violates S.C. Code Ann. § 32-2-10.

The plain language of the statute states that the’ promisor (BFS) cannot indemnify the
promisee (DR Horton), for liability arising out of property damage pioximately caused by the sole
negligence of the promisee or its independent contractoris. Any claims in the Homeowner’s Suit,
relati_ng to work performed by DR Horton’s other independent coritractors, are claims for the sole
negligence of DR Horton and those independent contractors. Requiring BFS to indemnify DR
Horton for those claims would unequivocally violate S.C. Code Ann. § 32-2-10.

The only caveat to the above rule, that a ‘promisqr (BFS), may agree to indemnify the
promisee (DR Horton), in connection with “liability for damages résulting from the negligence, in
whole or in pairt, of the promisor,” has no application to DR Horton’s attempt to require BFS to

indemnify it for “liability for damages resulting from the negligence” of DR Horton’s other
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independent contractors. Many of the claims asserted in the Homeowner’s Suit are for defects

completely unrelated to BFS’s work and therefore have nothing whatsoever to do with “the
negligence, in whole or in part, of the promisor,” BFS.

i The Trial Court correctly ruled that DR Horton cannot litigate the issue of what
was ruled on in the Homeowner’s Suit in the instant action.

(i) BF‘S, as a nonparty without notice, is not bound by the rulings made in
the Homeowner’s Suit.

Even assuming that DR Horton were able to somehow prdVe what portibn of the Judgment
entered in the Homeowner’s Suit was based on defects in BFS’s work, BES, as a non-party without
notice, is not bound by any determinations made in the Homeowner’s Suit. BFS is not bound by the
arbitrator’.s'ﬁndings regarding the existence of defects in BFS’s work, and is not bound by any
determination of the amount of propérty‘damage caused by said defects. See Robbins v. First
Federal Sav. Bank, 294 S.C. 219, 223 (Ct; App. 1987)(“absent party's ihterests can rarely bé legally
bound by principles of res judicata in proceedings to which he was not a party.”). .

There is a well established procedure for making rulingé binding ona non-party indemnitof.
“Vouching in is a common law ‘procedural device by which a defenda?t may give notice of suit to
a third party who is bliable over to the defendant on the sﬁbj ecf-matter of the suit, so that the third
party will be bound by the court’s decision.” The device has been largely replaced by third-party
practice.” Black v. Patel, 352 S.C. 76, fn 2 (Ct. App. 2002). In South Carolina, the practice of
“vouching in” has been codified in the Uniform Cofnmercial Code:

Where the bu&er is sued for breach‘ of a warranty or other obligation for which his

seller is answerable over (a) he may give his seller written notice of the litigation.

If the notice states that the seller may come in and defend and that if the seller does

not do so he will be bound in any action against him by his buyer by any
determination of fact common to the two litigations, then unless the seller after
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seasonable receipt of the notice does come in and defénd he‘ is so bound.

S.C. Code Ann. § 36-2-607(5)." |
| As stated in the South Caré)lina Repbrter’s Comments tb S.C. Code An‘n.' § 36-2-60.7(.5), the

statuté merely codifies the commoﬁ law oAt% South Carolina.'®. The South C_arqlina Supreme Court
recognized.the‘ doctrine requiring ﬁotice aﬁd an opportunity tov defend-,lin Ordér to bind a nonparty
indemﬁitor, 1n Newell Contracting Co: v. JF. & J.D. Blankehship, 130 S.C. 131, 125 S.E. 420
(1924). Inthat case a generél contragto_r brought an indg:mhity action'against its subcontractor based,
in part, on a judgment entered ggainst the general contractor in a Tennessee action. The judge
" charged the jury that the judgment in the Tenﬁessee action wés not binding oﬁ the subcontractor. -
The South Carolina Supfeme Court agreed that‘ the judgment in the action agaihst the cohtractor was
not bindiﬁg on the subcontractor and explained the rule as fo'llows:l

The logical and just generéi rule is that oﬁe should nof be concluded by a judgment

in a proceeding to which he is not a party. . . in order to invoke the principle of res:
adjudicata against one not a party to the action in which the judgment was obtained,

14As stated above, BFS provided framing materials, on an installed basis, at the
Residence. In determining whether a contract is for the “sale of goods,” and subject to the
U.C.C,, the courts generally use the “predominant factor test.” Trident Const. Co., Inc. v. Austin
Co., 272 F.Supp.2d 566, 572 (D.S.C. 2003). In the Trident case the South Carolina District
* Court held that “a ‘lump-sum’ hybrid contract for ‘[t]he design, fabrication, and erection’ of” a
steel airplane hangar facility was predominantly a contract for the sale of goods. Id. Here, the
contract between BFS and DRH, for the installed sales of building components, may be
“predominantly” for the sale of goods. At this juncture, however, it is unnecessary to reach the
issue of whether the U.C.C. governs the agreement between BFS and DRH. As stated in the
South Carolina Reporter’s Comments to S.C. Code Ann. § 36-2-607(5), the statute merely
codifies the common law of South Carolina. It is undisputed that the Contract provides that all
notices must be in writing and that no written notice was given.

*“Subsection (5) recognizes and prescribes a more certain rule for the common law
procedural device of “vouching in” a seller who is answerable over to a buyer for a breach of
warranty or other obligation on which the buyer is being sued.” (Citing Mauldin v. Milford, 127
S.C. 508, (1923); Newell Contracting Co. v. Blankenship, 130 S.C. 131 (1924)).
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it must appear, in the action in which that principle is invoked: (1) That such person

was legally bound to, at least partially, indemnify the defendant in the first action

against the recovery suffered by him therein. (2) That he was seasonably notified of

the nature and pendency of the action, and of the time and place of trial.

Newell Contracting Co., 125 S.E. 420, 425-426.

The South Carolina Supreme Court has reaffirmed the doctrine on several occasions. See
Aetna Cas. & Sur. Co. v. Golightly, 289 S.C. 408, 410 (1985), (“Where an indemnitor has notice of
the suit in which he is to be bound and has an opportunity to participate and interpose defenses, the
party to be indemnified can estop the indemnitor to controvert the matter anew in an action against
him upon the indemnity contract or obligatiqn.”); Otis Elevator, Inc., v. Hardin Const. Co. Group,
Inc.,316S.C. 292,297, (1994),(“Where, as here, the indemnitee gave the iﬁdemnitor notice and an
opportunity to participate in the litigation, the indemnitee is not required to prove the plaintiff's
actual ability to recover the amount paid in settlement so long as the indemnitee proves that he was
potentially liable to the plaintiff.”).

Because BFS was not “vouched in” to the Homeowner’s Suit, if DR Horton were allowed
to move forward it would be required to essentially prove Ms. Clark’s case as to any work performed
by BFS. See International Fidelity Insurance Co. v. Goltra Corporation, 149 N.J.Super. 574, 374
A.2d 481 (1977) (Plaintiff “will ‘not be able to rely upon the prior judgment as conclusive p;oof of
the propriety of the claim underlying the bond liability. Under such circumstances it will be required
to introduce evidenge anew which will demonstrate that the indebtedness was rightfully due to the

claimant for labor or materials furnished for the job encompassed by the bond; and the indemnitor

may contest the validity of the supplier's claim in toto or as to quantum of damages.”)"®

'8 It is not surprising that there are few recent South Carolina cases where an indemnitee
attempts to sue a non-party indemnitor for a judgment obtained in another case. Because of
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(ii) DR Horton has already litigated the issue of whether BFS’s work was
defective and is collaterally estopped from litigating that issue in this
case. '

DR Horton cannot litigate, in this action, issues it litigated in the Homeowner’s Suit. In order
to maintain an indemnification action againét BFS,DR Horton must necessarily argue that it litigated
the issue of whether BFS’s work Was defective, and the amount of damages caused by that defect,
in the Homeowner’s S.uit.

DR Horton litigate}d the issues related to BFS’s work, received an arbitrétion award, had the
award confirmed by the Berkeley County Circuit Court, and reduced it to a judgment. “[A]n
arbitration award is a ﬁnal, binding award on the merits.” Palmetto Homes, Inc. v. Bradley, 357 S.C.
485, 494 (Ct.App. 2003). “[A]n arbitration award is conclusive and binding . . . as to all matters
'submitted to the arbitrators.” Id. at 494. General principle of'res judicata and collateral estoppel
apply to arbitration awards. See Palmetto Homes, Inc., supra (giving res judicata effect to
arbitration award); Mérakdmi v. Wilmington Star News, Inc., 137 N.C.App. 357, 360 (2000)
(“collateral estoppel will bar relitigation of the issues actually decided during the arbitration
proceeding”).

“Collateral estoppel, also known as issue preclusion, prevents a party from relitigating an

issue that was decided in a previous action, regardless of whether the claims in the first and

subsequent lawsuits are the same.” Carolina Renewal, Inc. v. SCDOT, 385 S.C. 550, 554 (Ct.App.

third-party practice nearly every indemnitee brings its alleged indemnitors into the underling case
and the “vouching in” rule thus rarely comes into play. See Robbins v. First Federal Sav. Bank,
294 S.C. 219, 223-224 (Ct. App. 1987)(If defendant seeks to hold third-party liable in the event
of judgment proper procedure is to implead third-party as third-party defendant.). Absent filing a
third-party complaint, it is difficult to imagine why anyone would proceed with litigating an
entire case without at least giving written notice to an alleged indemnitor.
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2009) see also Crosby v. Prysmzan Communications Cables and Systems USA, LLC, 397 S.C. 101,
111 (Ct.App. 201 l)(glvmg preclusive effect to ﬁndmgs of Workers Compensation Commission in
subsequent retaliatory discharge litigation). | “The doctrine of collateral estoppel prevents the
relitigation of issues, not claims, necessarily detefmined in a former proceeding regardless of
whether the identity of the causes of action in successive lawsuits are the same.” See Carolina
Renewal, Inc. at 556.
The fact that BFS was not a party to the Homeowner’s Suit is irrelevant. “As far back as
1982, our supreme court held the doctrine of collateral estoppel barred the plaintiff from relitigating
an issue even though the defendant was ﬁot a party, or in privity with a party, to the initial action.”
Id. at 555. “[T]he identity of the parties, and their relationship to one another, is simply not a concern
“when deciding whether to apply the doctrine of collateral estoppel.” Id.
. “The party asserting collateral estoppel must demonstrate that the issue in the present lawsuit
was: (1) actually litigated in the prior action, (2) directly determined in the prior action; and (3)
necessary to support the prior judgment.” Carolina Renewal, supra at 554. Here, the issue of
whether BFS’s work at the Residence was defective, and the damages caused thereby, was actually
litigated in the Homeowner’s Suit, it was deterﬁined by the arbitrator and was necessary to support
the Judgment. Indeed, DR Horton’s entire case against BFS is premised on the assertion that the
issue of whether BFS’s work wés defectiv-e, and the damages caused thereby, was actually litigated,
determined and necessary to support the Judgment.'”

(iii) Because BFS is not bound by findings made in the Homeowner’s Suit,

"In order to maintain this suit DRH must take the position that the issue of whether the
framing work done by BFS was defective, and the damages caused thereby, was decided in the
prior lawsuit.  If it was not, then BFS has no liability for the Arbitration Order.
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and because DR Horton cannot re-litigate the issue of whether BFS’s
work was defective, there is-no way that DR Horton can prove that
BFS’s work was defective and the damages associated with any such
defective work.

BFS is not bound by the ﬁndings from the Homeowner’s Suit. DR Horton cannot re-litigate
the issue of whether the framing was defective and the emount of damages associated with that
defective framing. Thaf effectively ends this matter. Having neglected to .make any record of Wﬁat
was decided by the first fact finder, DR Horton now essentially wants a “do over” whereby it can re-
litigate the exact issues that were litigated in the Homeowner Suit but, this time, actually record the
results. Not only would this fesult ina coloesal waste of judicial reseurces, it runs afoul of the
doctrine of collateral estoppel.

CONCLUSION

At the end of the day it is still unclear exactly what DR Horton’s position is in this case. It
never really clearly states whether it contends (1) that BFS must pdy for the entire Judgment and all
associated attorney’s fees, even though the entire Judgment and attorney’s fees are ndt associated
with work performed by BFS or (2) that BFS is responsible for that portion of the Judgment and
associated attorney’s fees related to its work. There is a good reason DR Horton never clearly states
which of these positions it is taking; both positions ere completely untenable.

As to the first position, there is no case from South Carolina, or anywhere else in the Country,
that holds that a general contractor who has an i'ndemnity agreement with its subcontractors can be
sued for multiple unrelated defects, attributable to mﬁltiple subcontractors, give no notice of that suit

to its subcontractors, lump all of the damages into a single judgment, and then, willy nilly, pick

whatever subcontractor it wants to sue and require that subcontractor to pay the entire judgment. If
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DR Hortqn’s position were correct it could have sued the plumber who kinstalled the hot water heater
and requifed him to pay the entire Judgment, or the roofer and required the roofer to pay the entire
J udgment, dr the driveway installer and required it to péy the entire Judgment. That is not the way
the law works - ﬁot even close.

As to the second position - that DR Horton can litigate; in this case, how much of the
Judgment rendered in aprevious case is attributable to work performed by BFS - that position is also
| completely untenable. A party cannot litigate a case involving multiple distinct construction defects
to judgment, request that the fact finder lump the damages from all of the varioué distinct
construction defects into a single judgment, and then file a second action and ask a ju_dge or jury to
determine what portion of the judgment entered in the first case is related to a certain construction
defect.

For all of the above reasons, BFS prays that this Honofable Court affirm the Trial Court’s

grant of Summary Judgment to BFS.

Respectfully Submitted,

- February 4, 2015 ‘ v 7 %L//

James "faylor Anderson, III
Kernodle Coleman

P. O. Box 13897

Charleston, SC 29422-3387
(843) 795-7800
tanderson@kernodlelaw.com
Attorney for Respondents
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