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FIFTEENTH JUDICIAL CIRCUIT
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The Honorable Benjamin Culbertson
April 27,2016

Ronald Jarmuth

Alicia Thompson, Esq.

The above captioned actions (hereinafter “Consolidated Cases”) came before me on April

27,2016 in Conway, South Carolina for a hearing on the Motion to Dismiss Counterclaim and to

void the September 10, 2012 Final Order for Lack of Subject Matter Jurisdiction pursuant to Rules

12(b)(1) and 60 of the South Carolina Rules of Civil Procedure (“SCRCP”) dated April 11, 2016
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and filed March 11, 2016 (hereinafter referred to as “Motion to Dismiss™) by the pro se Plaintiff,
Ronald Jarmuth (hereinafter “Jarmuth”).

The Motion to Dismiss seeks the dismissal of the breach of the Declaration claim of the
International Club Home Ovmers Association (hereinafter “Association™) filed on October 24,
2011 (hercinafter.“Counterclaim”) in Civil Action No. 2010-CP-26-11320 (hereinafter “2010

Case”). Jarmyth asserts that the Court did not have subject matter jurisdiction to enter into the

September 10, 2012 Final Order (hereinafter “Final Order”) granting the Association fines,
attorneys’ fees, and costs for Jarmuth’s breach of the Declaration of Covenants and Réstﬁctions
for the Internltional Club filed in the Horry County Register of Deeds Office (hereinafter
“Declaration”?. Jarmuth argues that the Court and the Special Referee did not have subject matter
jurisdiction, bqicause: |

J ;Lhe Association failed to sufficiently plead a cause of action under Rule 8, SCRCP;

. ithe Association failed to verify the Counterclaim under Rule 9, SCRCP;

o the ARB was the only entity that had standing to bring the Counterclaim;

e the Association violated Section 13.3 of the Bylaws by failing to provide Jarmuth

ith a hearing before suit was filed.
As a result, Jarmuth argues that the Final Order in the 2010 Case and Civil Action No. 2009-CP-
26-3596 (hereihaﬂer “2009 Case”) awarding'the Association attorneys’ fees, costs, and fines is
void pursuant tP Rule 60(b), S.C.R.C.P. |
Having | duly considered the argurﬁents of the parties, and based on a review of the

pleadings, memorandums, and applicable case and statutory law, the following are my findings

and conclusions.
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PROCEDURAL HISTORY

1. ‘The 2009 Case was filed by Jarmuth on April 7, 2009 asserting equitable and legal
causes of actign against the Association, Rosemary Toth, and K.A. Diehl & Associates, Inc. in
connection with the Association’s operation of the International Club located in Horry County,

South Carolina,

2. The Association filed an Answer on May 13, 2009 and asserted a counterclaim for

attorneys’ fees'and costs.

3. Jarmuth filed the complaint in the 2010 Case in Magistrate’s Court on October 12,
2010 challeng!ing the Association’s authority to enforce the architectural restrictions in the
Declaration agﬁnst his International Club property and the denial of his swing set application on.

4, ;The Association moved to dismiss the 2010 Case on November 9, 2010 for lack of
subject matterFurisdjction and due to the pendency of the same claims in the 2069 Case.

5. After the motion to dismiss was filed in Magistrate’s Court, the Association timely
filed an Answer to the complaint in the 2010 Case on November 17, 2010.

6. The Magistrate’s Court transferred the 2010 Case to circuit court by order dated
November 30,/2010 and filed on December 1,2010,

7. After the 2010 Case was transferred, it was consolidated with the 2009 Case by
order dated Au!gust 29, 2011 and filed September 16, 2011,

8. Thereafter, the Association filed an Amended Answer and Counterclaiin, .with
leave by this court, on October 24, 2011 seeking a declaratory judgment that Jarmuth is subject to
the Declaration pursuant to S.C. Code Ann. 15-53-10 ef seq. and seeking damages related to fines
incurred, injuqctive relief, and attorneys’ fees and costs as a result of Jarmuth’s breach of the

Declaration. The Counterclaim sought fines imposed against Jarmuth for breaching the
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architectural r¢view restrictions in the Declaration by constructing an unapproved addition on his
property liné. |
9. Allegations in the Counterclaim establishing subject matter jurisdiction include the
following: |
e | “Plaintiff’s International Club property is subject, without qualification to the

Declaration . . . and the HOA’s Bylaws, as amended (collectively referred to as
‘Governing Documents’).” § 2.

o  “,..the Plaintiff, Ronald Jarmuth, owns Lot 12 of the Pebble Creek at International
Club (“Property™). § 24

o | “The Property is located in Horry County, South Carolina, and this Court has
jurisdiction over the Property and the parties to this action.” §{ 52-3

o | “Plaintiff is subject to the Governing Documents.” § 54

e | “Provisions of the Governing Documents provide that the Defendant HOA governs
the International Club subdivision.” § 55

.10.  Jarmuth admitted paragraph 53 establishing that this Court has jurisdiction over the
Counterclaim.

1. The Consent Order referring this matter to Ralph Stroman as Special Referee set
forth that the Consolidated Cases were referred with all power and authority to enter final judgment
as provided for in Rule 53(b):

[IT IS ORDERED that the above entitled actions are referred to
Ralph P. Stroman who, pursuant to Rule 53(b) SCRCP, shall
exercise all power and authority that a circuit judge sitting without
a jury would have, including but not limited to, hearing pre-trial and
post-trial motions, making findings of fact and conclusions of law,
directing entry of final judgment in these actions under Rule 53(b)
SCRCP, and issuing any and all Orders necessary.

12 The Consolidated Cases were tried in 2012 by the Special Referee, who entered

into the Final Qrder awarding the Association attorneys’ fees, costs, and fines.
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13.  |The Final Order included a finding that “[t]he above entitled actions were referred
to the undersigned, as Special Referee, by Consent Order” and that the “referral” to Judge Stroman
“is a referral with finality”.

14.  |The Special Referee also found in the Final Order that “the Defendant HOA ‘may’
provide the Owner with a hearing” under Section 13.3 of the Bylaws, but that a hearing was not

required beforg fines were levied.

15.  After the Final Order was entered, the Special Referee recused himself from hearing
the post-trial motions as a result of the Plaintiff’s accusations that he was biased by Order of
Recusal datedjand filed on October 12, 2012 (hereinafter “Order of Recusal™).

16. | As aresult, the Consolidated Cases came before the Circuit Court pursuant to the

Order of Recusal.
| 17. | Jarmuth appealed the Final‘ Order, which was affirmed on appeal in 2015.
18. | The remittitur was issued on January 21, 2016.
STANDARD OF REVIEW
1. “[W]hen considering whether to grant relief from final judgments under Rule 60(b),
a court must balance the interest of finality against the need to provide a fair and just resolution of

the dispute.” Raby Constr., L.L.P. v. Orr, 358 S.C. 10, 20, 594 S.E.2d 478 (2004), citing Chewning

v. Ford Motor Co., 345 S.C. 72, 579 S.E.2d 605 (2003).

2. | South Carolina courts have “recognized a longstanding policy towards final
Jjudgments” and that “important benefits are achieved by the preservation of final judgments”. Id.
3. In determining whether to set aside a judgment under Rule 60(b), the trial judge

|

should consider the following relevant factors: 1) the promptness of the relief sought; 2) the

reasons for failure to act promptly; 3) the existence of a meritorious defense; and 4) the prejudice

to the other parties. McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87 (Ct. App. 2008).
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4. The movant must also seek relief “within a‘ reasonable time”. S.C.R.C.P., Rule
60(b). | | |
5. The granting of relief under Rule 60(b) is within the sound discretion of the judge.
Coleman v. Dhinlap, 306 S.C. 491, 494, 413 S.E.2d 15, 17 (1992).

6. Although the trial court has wide latitude in granting relief under Rule 60(b), that

discretion is l}L-nited by the; above factors contained in Rule 60(b), S.C.R.C.P. See McClurg, 380
S.C. at 571, 671 S.E.2d 87; Coleman, 306 S.C. at 494, 413 SE2d at 17. |

7. ' “An abuse of discretion occurs when the order of the court is controlled by an error
of law or whe;g'e the order is based on factual findings that are without evidentiary support.” Ware
v. Ware, 404 ?.C. 1, 10, 743 S.E.2d 817 (2013).

| CONCLUSIONS OF LAW

L Law of the Case

1. The findings in the Final Order and the Order of Reference that the Special Referee
had jurisdiction over the Consolidated Cases and that the fines were proper without a hearing are
the law of the caise and cannot be disturbed.

2. , Upon the issuance of the remittitur, an appealed order becomes the law of the case
and the ﬁndirfgs contained in the order govern the case. Holly Hill Lumber Co. v. McCoy, 210
S.C. 440, 442, 43 S.E.2d 143, 143 (1947) (appellate court’s décision, from which “there was no
petition for rThearing,” becomes ‘;ﬂle' law of the case” and prevents the re-raising of the issue
appealed).

3. As a result, the lower court cannot make findings in ;epara_te order that are
inconsistent with the findings in an order affirmed on appeal after the remittitur has issued. Id.

4, If an appellant does not challenge an issue on appeal that has been ruled upon in
the appealed order, that ruling becomes the law of the case and 'cannot be disturbed. See, e.2.,
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Bone v. Unite% States Food Serv., 733 S.E.2d 200, 205 (S.C. 2012) (“The law of the case doctrine

applies where El-party does not challenge an issue on appeal when there has been an opportunity to

do s0”); McEachern v. Wilson, 154 S.C. 201, 151 S.E. 472 (1930) (an order “which is the law of

the case” cannpt be challenged). |

5. “A portion of a judgment that is not appealed presents no issue for determination

by the reviewiljig court and constitutes, rightly or wrongly, the law of the case.” Austin v. Specialty

Transp. Servs., 358 S.C. 298, 302, 594 S.E.2d 867, 878 (Ct. App. 2004).

6. Likewise, “[a]n unappealed order that is appealable becomes the law of the case”.

] ,
McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 376, 597 S.E.2d 181 (Ct. App. 2004)
{

(unappealed ox;der dismissing parties with prejudice is the law of the case).

7. Because the findings in the Final Order were affirmed on appeal, they became the
law of the case once the remittitur was issued.

8. I find that the Final Order finding that‘ the Special Referee had subject matter
jurisdiction is the law of the case and cannot be disturbed.

0. ,Additionall;(, I find that the finding in the Final Order that the Association did not
need to hold ,aihearivng béfore fining Jarmuth and bringing this action is also the law of the case
and cannot be éiisturbed. |

10.  Moreover, I find that the Order of Reference finding that the Special Referee has

jurisdiction is also the law of the case, because it was consented to by Jarmuth and was never

. appealed.

11.  Therefore, I find that the Special Referee had subject matter jurisdiction over the
claims in the Consolidated Cases, including the Counterclaim, and that the Final Order is not void

for lack of subject matter jurisdiction.
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IIL. Subjecr Matter Jurisdiction

12.  The Final Order is not void for lack of subject matter jurisdiction, because the
Circuit Court Had jurisdiction over the Consolidated Cases, and the Order of Reference conferred
jurisdiction onijthe Special Referee to enter the Final Order.

13.  jAlthough not specifically stated in Jarmuth’s motion, it appears that he is; moving

pursuant to Ryle 60(b)(4) to vacate the judgment based on lack of subject matter jurisdiction.

14.  “Rule 60(b)(4) of the South Carolina Rules of Civil Procedure provides, on motion
and upon suchl terms that are just, the court may relieve a party or his legal rgpresentative from
final judgmentir order or proceeding if the judgment is void.” Ware, 404 S.C. at 10.

15.  *“The definition of void under the rule only encompasses judgments from courts
which failed to provide proper due process, or judgments from courts which lacked subject matter
jurisdiction or z'persona] jurisdiction.” Id.

16.  *“A void judgment is one that, from its inception, is a complete nullity and is without
legal effect.” Universal Benefits, Inc. v. McKinney, 349 S.C. 179, 561 S.E.2d 659 (Ct. App. 2002).

17.  Subject matter jurisdiction is the power to hear and determine cases of the general

class to which froceedings belong.” Normandy Corp. v. 8.C. DOT, 386 S.C. 393, 688 S.E.2d 136
(Ct. App. 2010).

18.  The jurisdicﬁon of a court over the subject mattet of a proceeding is determined by
the Constitution of the laws of the state. 1d.

19. !Pursuant to Art. V., § 11 of the Constitution of the State of South Carolina, “[t]be

Circuit Court shall be a general trial court with original jurisdiction in civil and criminal cases,

except those cases in which exclusive jurisdiction shall be given to inferior courts . . .”
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20. .:'“Every circuit court judge in this State shall at all times have jurisdiction to
discharge and Perform all duties of his office within the circuit wherein he resides . . .” S.C. Code
Ann. § 14-5-390.

21. iPursuant to S.C. Code Ann. § 14-5-350, circuit court judges may “hear and
determiﬁe actipns for partition and foreclose suits and all other equity matters concerning real
estate whether|within or without the county where the land in questions lies.”

22, iFurthermore, the circuit court may, upon application of any party or upon its own
motion, “direct reference” of some or all of the causes of action in a'ca_se to special referee. Rule
53(b), S.C.R.O}.P.

23. .When a reference is made, the special referee must enter final judgment as to the
causes of action referred. S.C. Code Ann. § 14-11-85 (Supp. 2008).
| 24, | “Once an action is referred, the special referee possesses all power and authority
that a circuit judge sitting without a jury would have in a similar matter.” Rule 53(c), S.C.R.C.P.

25. The .claims asserted in the Consolidated Cases were related to Jarmuth’s
International Club property and arose out of the Association’s governance of the International Club
subdivision loqI:ated in Horry County, South Carolina. The causes of action asserted actionable
conduct by the; Defendants in connection with the Association’s operations.

26. I find that the circuit court had subject matter jurisdiction over the claims alleged

¢ in the Consolidated Cases, including the Counterclaim, at the time that the actions were brought.
27.  Additionally, I find that the Association properly pled a cause of action for breach

of the Declaration in accordance with Rule 8, SCRCP, to confer the jurisdiction of the circuit court

over the Counterclaim.
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28. i Furtheﬁnore, 1 find that the that the Association did not violate'Rule 9, SCRCP, by
not verifying 1?‘16 Counterclaim, nor does the absence of a verification affect the jurisdiction of this
Court over the! Counterclaim. |

29. |Moreover, the Association, rather than the ARB, had standing to bring the

Counterclaim,|under the Declaration and the Bylaws of the Association.

30. I find that the Order of Reference providing the Special Referee with jurisdiction
over the Consélidated Cases is valid and- not void for lack of subject matter‘jurisdiction.

31.  Accordingly, the Special Referee had subject matter jurisdiction over the claims
asserted in the %Consolidated Cases, including the Counterclaim, and the Final Order is not void for
lack of subject matter jurisdiction. |

THER@'EFORE, it is hereby ORDEREi), ADJUDGED AND DECREED that this Court
DENIES Plail;lﬁffs Motion to Dismiss Counterclaim for Lack of Subject Matter Jurisdiction
pursuant to Rules 12(b)(1) and 60.

AND IT IS SO ORDERED. ’
The Honorable Benjamin H. Culbertson
Fifteenth Judicial Circuit Judge

Wiy 31 o016

Conway,rSouth Carolina
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