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StatéEmeNT of TSSUES on APPea

A Did +he |ower court crr‘e.al In not ruleins
that +his cose was afProfriate For a

Declaratory Tudament action.,

Bo 0id +he lower court erred In not ruleins

tha+ +hiS cose was apProfriote For q habeas
COfPUSc



StatEment of Fhe, ‘case
SEER.P5D-37 D-2C transcrpt

L. Procedural History. This case as Filed [a +he
Fifth Tudicial eireui+ Cour+ oF common pleas on
Mma4v 315/3012, by +He APPellan+ here.in,aPPearfn_e
| Pro S&£, under +he Uniform Decla ratory TudSmen+s
ACt, $1S-$3-10, e+ seq., Code of Laws oF $ou+h /
“Carelinas 1976 (as amended). The APPellan+ allege tha-}—

his incarc_e_raJ—fon was unlawFful and Invoked +he habeag

corbPusg Provisions of Article 153 of the sou+h arolina
Consg+itu+ian and S.c¢. code SI7-17-10, e+ Seeq.,

llant's 199¢ Convic+ion.
The RPPellant ("Tones” was accused of Commi4+ing

an Assault and Ba++te ry with Inten+t +o Kill(AaBTK)




Jones did not affeal +he Sentence and was

feleased bY the Yoa Parole Board after he had
Served onef1)Year,. |

APPellant's 1998 convictions. JTones was accused

of commit++ing +hree (3) armed robberfes: Pa:.fe:.s.f/'n.?
a Firearm dUring commission af a violent crimes
and Failing +¢ sop For a blue 1i9ht on June 29,1997,
The artesS+ warran+s ere issued on Jult 25,1997, and
TONES was arrested +hat Jame. da4. 0n may o, /998 .

Tones was indicted /'nd/'c+men+4/os. P8-6S=40~24 55/
throdsh=a4sss, The State Served Jppec and b/’

On June /¢, /998, Jone.s?
S+ Tohn £. Sy, Es2yire,
and Robert im ]

| « Dean 5e.n+e.nce.d Jones 4o
LiFe withoyu+ Possibilit+y oF Parcle. Jopes afPPeale d,

claiming +ha+ the * Two Strikes Law! as enacted

therefore , an
‘however, 4he S.Ce
nVietions gpd Sent
Marck |3, d00/).

Sufreme.
&Nces

(3



Post—conviction Reliefs Tones Filed For Post-
conviction Reliedf in 300l (C/A /V039«OOI‘“CP“I'O’-§LGO7 |
resardingd his /998 Convictions,; which was denred

b4 order oS the Honorable James R.Barbef;///,
Filed ma4 23,3002, Jones Filed an afPeal which

was denied. Jones then Filed For Post—conviction
ReliefF in 3003 (C/AX0: 2003-cP-40-39LD) Challendind
hiS 199¢ conviction, which was denied bY order of
the Honorablé G. coofer.Tr ;1 Filed February 32,
200k, PlaintifF Filed an apPeal which was denieds

- Led9al TITSSues

RS .
See R.8-7-8-17 A Declaratory TJudIment: The state

arduved below +hat Jones ‘case Shouyld not be.treated
as a Declara+tory Tuddment action because. /e
,would not terminate. +he uncertainty or controversy
9fving rise 4o the Proceedingd.®*s.c.codel 15-53-75.
Jone s Submitted +hat Declaratory Tud9mentiwas
afPPropPrigte For +he Following reason:

E . . ¢ P . ’
S&&Aﬂ:g%‘s& 37— | JoneS Sybmitted that his convicton

e 504 Sentencind under the YouthFul ofFender act
Violated +the Statutord rezujrements o0Ff S.C.code

§34—/9-50(3), which Provides, in pertinent pardte. Tf
The offender is twenty-

.

ma' be Sentenced in
. ACCo rda.mc:a with +his (+em IF HE consents /n wri4ingest!
%‘fl./;f’?;f/s aadedj.. I+ /S °cmc:cn ntrover+ed +hat Jones
i c.onse.n-l" N WeItn3), theredore, his Semrtence.
did not com P9 wwit+h 5+aze.) law and was Void ab jnitio.
| 3



_ Penal Statutes are strictly. construed agains+
+the Stote and in Favor oF +he deFendant.statev,
Mmordan; 355 5.C.359,574%4 5.€£3d 303(¢ct.APF. 2002)2
State Ve fowle()323.5.C.157, 470 S.€.2d 393/ APR /996 ).
The cardinal rule oF statutory construction i s +o
ascertain and effectyote +he lea [ Slatve Intent

AJhenever pPossible. State V. Baucom, 340 S.c.339, 53/
$.£.2d 9332(2000)! C1+9 o F camden Ve Brassell 1326 S.c.
556,486 S€.2d992(ct-APR 1997 R)l rules oF statutory

construction are subServient +o the one +hat |

legislative intent must frevall Zf i+ can be reasonably
discovered in +he lansuqee useds and that lansuase

- Mmust be construed [n +he lisht oF +he Intended

Purpose. of +he. Statute. stote Ve HudSon 1336 $C. 237,

519 % €.2d S77(CHe APP 1999). The determina+fon oF

legislative Intent s a matter oF law. ci+Y of

- Sumter Police Def'+ v, one (1) /793 Blue Mazda Truck,330s.c,
371,498 s-€.3d 894 ¢k Arp. 11980 The lesi slaturels [ntent

Should be ascertained Primarfly From +he Plal'n
lansuase oF +he Statute. Stefhen v, Avins const.

——C00 13 5001338/ 47 85+ Edd T4 Lt APPTI9L e TETE S
must be 9iven +heir Plain and ordinard mean n9
without fesortins 4o subtle of Forced constructfon
which limi+s or eXPands the statute!s oferation.

Aowe Vo Y044, 32] s, 30, 468 S.£.2d WY9(/99L)2

CI+Y oF Sumter Police peflt, 330 SCoat 375, 498 S-&

3d at 89¢. Courts should consider not merely the
lansuase of the partfcular clause befns construed,

(&)



| bu+ +he word and |+s meaning in condunction /w{'l'h
the Purpose oF +he ahole Statute and the pol icq9
oF the laws Whi+ner v. $tate ;338 s.c. 1,992 s€. 34 727
(19971 see q)sp Stefhen, 339 s.c. at 340,478 s.€. 3d at

77 Gtatutory provisions Should be 9jven reasonabe
and Practical construction

S4S. Corps V. Le,a-l'he.f'man/ 309 s.

C-17%,%20 s.€.
Hudson; 336 s .. at a

%6, 59 s.£. 2d at §82.5ta
le and sections 7,

2d 843¢/99);
tutes must
hich are Port of

. € must be constryed |
Todether and each g iF /1t ¢an be done by
an4 reasonoble con

Struction. Hissins v. state,307 s.c.
196,415 5,€2d 799 (992, |F q

Statyte's lansuase s
flain and unambisyoey.s, and ¢

2d 890 (/99s);
When +he +e
must app|
meaning.

93¢, 4s5¢9s. €.
>+ Co at 5¢0,48¢ s ¢, 2d ot 499,
MS of a statute are Clear) +he Court
1 those terms accord(




beYyond +he borders of the act i+selF. Hudson,
33L S.C. at 247/ 519 S.€.2d at s82. The .$+a+u+e, as
o whole must receive Practicals reasonablesand
Sfair interpretation consonant with the Purpose,
ale.sisn/ ond POHC.‘I oF lawmqkers. Brasselly32bs-c.
at s6l, 4806 5.6 24 at 495, And ambiduity in a Statute
Should be resolved in Sfavor of a Just eeutable,

and beneFical oferation oF the |aw: city of
Sumter Police DepP4,330 S.c.at 376,498 S € 2dat89%6

Here, +the Statute comtains no ambi9uity—i+t Fr'oyl'de.j
that +he defendant must consent in wCiting-

The circuit Court Should have declared +hat+his
sentence was imProferly rendered and vacate
the Sentence. This would " Yerminate +he uncectaintd

or controversY Sivind rise to the Proceeding?

SEER EXhibIT 309 QW3

Jones additionally submi+s +hat his £A9¢ 9005&04'&"53
did not contain_a_desisnatian as aserious offense’
of 'most Serious ofFense’ as those +erms areused
in $.c. codes|7-25-95(A): and Should not have been
used as o Prior conviction For Purposes ofF LiFE
without Parole sentencingd. 7hi s awould have been
an_oapfropriate wse ofF +he peclaratory Judsment
Power by the cirtcuit courd.

& o




B- Habeas5 CorPus. ZJones also broush+ +A&una%isf.r
14ing action under +he habeas corPus Provisions -
of S‘c('c_o.alesfl7~l7—10/&+ se¢. The State arsuea}
that Jones' Petition should be sSummarily aifﬁf’“ﬁjel_la!
becouse 1+'didn'f]l sufrort the reecuested relies
i-e./that +he petition did not allese +the+ Ternes
had exhausted all available Post-conviction
felief remedies,as reeuized by Glbsan v.state,

399 SeCe 37,495 Se£:24 416(1998) and <imfson v. state,
32% SeCo 43, 495 5, ¢, dd 42911998),

however, clearly alleged +hat

Tones' Com Plairit,

he had Filed a
Post~Conviction Rellef action (c/n vos

40-26601 and an Amended Arplicatio
2912003, 4 hich SPecifically chall
constitutionality of his 1990 co
also arsued +hgt +he Petition h

remedie s ; sucls @S PCA, were
fnade.tuo:}-e,c

F00l—-C p-

non [APr) |l
ensed +he
nviction. The state.
ad +0 Show why other
unavailable por

The ComPian+ clearly allesed +hat
Jones!' pcp dgction had been denied «Jsi+h PreJudice)
there fore; Tones had ne other adeg

Uate remedy
at law.

Further, as +he Court |s awavre, South
carolina PoSt—conviction reliesf is limited +o
Sixth Amendment(ineffective assistance of

counsel) elajms, Jones' elaim
Sentence s

that +he Y0A ‘
IMProperly rendered is not g sixth



The purpose oFf habeas corpPus i5 +o test the
leaality of the Prisoner's present detention.mecall
V. 5tate 2497 5.c. 15 145 $.£.2d 41909¢5) A habeas
corPus petition must suPpor+ +he retues+ted relief.
Hunter v. state 206 Soco 104, 497 5.6, 2d.2030/994).
olthoudsh +he allesations in +he Petition are 40 be
treated as +rue(Tillman vamonning, 241 s.c. 221, /,;207
5.€.2d 721(1962)). +he Petition mus+ make out a Prima
Sfacie case showind Petitioner is entit)ed +o
reliedfswelch v.Mmacbousall, 2498 5c.258, 193 6.2

55 UICS). Croshy V. State 2491 Sc.ob4os 136 5-£.24843

(19¢2). Petitioner mus+ Present suFfficient Factual
allesations +o surfor+ +he Petit+ion. Hayes u.

State; 242 s.¢. 323, 130 S.£.3d %07(19¢3)- T+ mus+

allede pPetitioner has exhausted ajl Other remedies,
and it myst set out a constitutional elaim +hat
meets the Standard delineated In Butler v-State,
03 S.Co 401,397 s.£,2d 37, Cer+. denied ;498 y. s,
7208 SecH 4920 112 L. 2d qas (1990). TF +he

Pe‘)'”;cm/ on 7'?"5 Face, mee+s +hese Vc%uiremam+5

|

PC+;+i0ncr s entitled +o a ’qe,arfnﬁo

Jones assert +hat his ComPlaint me+ these

rezuf’rc.me.nhwhfle, the State noted that+ +he

Co gode Ann. §§ 17-27-10, e+ seg.

/ No+ be_e_,n etimi .
act, mina+teJ b7+hq+



“The "Grea+ wr:'.-'r"_md‘f' TSsue when Fhere hgs

been a'"vioclation, which in +he Se++ins,

constitutes g denial of Fundament Fairnes s

Shockins 4o +he universal <ense oF TJusticel

Habeas corpys Contfinues +o be availab]

2 as
a constitutiana]

remed4 Provided a Peti+ioner
Cualifies Sfor +hig &Xtraocrdinary relie £ ang

Clears +he Procedural hurdle.s. See <S¢,

con5+/ar+1§/3:8askfnsvamaora,sc;fasuﬁp

187 (D.$-¢. 9730 (Finding Fhe ged
device agnd does not surplant S

right 1o Seek habegs corpys no
unconsﬁf%u‘/’fonall%

is a Procedural
e Lons+;+u+iomal
r does 1+
SUspend +hat rightd,

For +hese ‘r‘e_asor’)\,"ﬂ»a ArPpellan+

belie e <
+he circuf+ Court's determina+ian

AJaS \MProPe (.

, e ResPecttuliv subbmitted,
QC‘,'I Q'- . )LA’ N € 3,/ }(?— '

MEKIA Tone < Pro &&.
MmccTI Fgs#H33

3%6 RedemPtionwny
McCermick s, ., ArE9Y
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