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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by refusing:to direct a verdict on the murder and burglary charges
where the only evidence was that appellant or another man punched the decedent during a party, no
one came to the decedent’s assistance When he fell, and the decedent tragically died from the blow
to the head two months later, since there was no evidence of malice, or Mouzon malice necessary
for murder, and no evidence appellant entereci the home of another with the intent to commit a

crime therein?



STATEMENT OF THE CASE

Appellant was indicted by the Clarqndon County Grand Jury for the offenses of murder and
burglary in the first degree. His caée wés célled to trial on J anuary 6, 2015 before the Honorablien W
Jeffery Young, and a jury. Appellant was tﬁed With co-defendanf Letréy Samuéls. Eleazer Carter
reprelsented appellant. Harry Devoe represented co-defendant Samuels. R. 1.

At the conclusion of the trial on Jémuary 9, 2015 the jury fouhd appellant guilty on both
"charges. The jury acquiﬁed co-defendant Samuels of both charges. R. 496, 11. 1-13. Judge Young
sentenced appeliant; to thirty—ﬁve years‘f'or murder, and thirty years, concurrent, for burglary in the
first degree. R. 505, 1.22 - 506, 1. 5. |

This appeal follows.



ARGUMENT

The court erred by refusing to direct a verdict on the imurder and burglary charges where the

only evidence was that appellant or another man punched the decedent during a party, no one came

to the decedent’s assistance when he fell. and the decedent tragically died from the blow fo the head

two_months later, since there was no evidence of malice, or Mouzon malic¢e necessary for murder, -

and no evidence appellant entered the home of another With the intent to commit a crime therein.
Relevant Facts |

| Appellant was only nineteen-years-old at the time the decedent tragically died from a
punch to his head two months aﬂey he waé hit: R. 313, 1l. 2-6. The decedent was vﬁfty-y'eal_‘s-old,
he was only 5’9 and he weighed 191 lbs." He died of a closed head ,injury two months after he
was hit in the; head. The decedent v.vas> ab“le to open his eyes in the hospital in response to some
stimulus, but he nevér*fegained consciousness in those two months. The state stressed during the
trial of the fact that no one attempted to a‘ssi‘st the decedent after he Was injured during the party
because fhey did not “want to get involved.” | Whilé the mprality of that attitude is certainly
subject to question, it did not, as will be seen infra, provide evidence that the injury to the
decedent was caused by the mens rea of malice aforethought. R. 195, 1. 9 — 199. 1. 14.

AppéAl‘lant remembered that there was a lot of drinking’ going on during the party at the:
duplex that.fe'xtal day. Appellant remembered that a woman, Barbara, wanted him to get hef
another beerQ Appellarvxt. said"he was, not .‘able to get Barbara another beer because thé decedent
“stepped outside and I guess he got mad with me talking to Barbara, lhe' was Kind of drunk, told
me he did not want any white people around his hoﬁsé.” Appellant said: “I reaily did not kﬁow ;
how to respond to what he said st I just sat there and tried to proceéé i;[ for a second . . .then i

heard her [Bar_bara] in there saying ‘you do not go out there with that glin.”’ R. 325, 1. 20 — 326,

3



1. 19. Appellant said he heafd this Sfatement because the doors “are not thick . . . my heart
dropped sir, I stepped off of the porch and got to an area in the yara where if he did come outside
with a gun I could run.” R. 326, 1. 14 — 327, 1. 4.

‘Appe‘llant remembered that"Montag Webb, ;VhO pled guilty to voluntary manslaughter
and burglary in this case, became angry with the decedent’s statement that: “I do not want no
white people at my house.” Montag had -a white father, and appellant testified that it was
~ Montag who punchéd the decedent. R.333,1.21-334,1.12. -

- Appellant remembered that co-defendant Samuels and Kevin Sla_l.ter immediately ran
when Montag hit the. decedent. ‘Appellant v;/as in shock at the time, and he recalled that Mdntag
dragged the decedenf by his arms back into the house.’ 4Appell'ant remembered the door to the
other.side of the duplex was open but he did not enter. Appellant testified that he never touched
| th_e decedent during the partylthat evening. R.335,1.6-348,1. 1.

The testimony of Montag Webb, who pled guilty to voluntary manslaughter and burglary
in the decedent’s death, was incfedible in its inconsistency? its admissions of lies to the police,
and Montag’s admission that he went into his “thief mode” when the decedent was knocked out
by the punch. Montag admiited he ransacked the decedérl‘t’s'apartmén{-: looking for things to
steal. In the light of his incredible testimony, Montag would find time to deny the he hit fhe
decedent even though he pled guilty to voluntary manslaughter and burglary. App. 57, 11. 9-21.

Montag testified that appellant"s nickname was “J White.” ‘He said he was “cool” with
appellant. R. 76, 1. 7-23. Co-defendant Samuels’ nicknarhe was “Sin.” ‘R. 56, 1. 22— 57, 1. 4.
Montag admitted that he never saw a’ppeliant hit the decedent. ‘HoweV‘er, he claimed appellant

was in the duplex at the time the decedent fell to the floor. R. 68, 1. 18 — 72, 1. 24. Montag saw

blood on the decedent’s face but “I did not see what happened to him.” R. 73, 1. 6-15.



Montag did admit that he looked 'throughlthe decedent’s AWalle"t' and went through his
pockets as he lay helpless on the ﬂoorl. R. 73; 1l. 6-15. Mon‘fag then went into ﬁis “thief mode.”
He wanted to steal’Whatever he could as he ransaéked the duplexl-- flipping over mattresses and
looking in dresser drawers. Most of all Montag remembered: “I was looking for a gun that they
- said he [the decedent] had and money.” However; Montag said he never hit .the decedent and He
~maintained: “I did not touch his bbdy” while going through“ the decedenfs pocket. R. 101,1. 10

— 103, 1. 17. Montag wanted the decedent’s gun once he heard the decedent was armed. R. 130,
1.23- 131, 1. 21. |
Montag claimed appellant said 1n advance that he was going to hit the decedent.
Howevér, he told defense co,un.sel fof appéllant on cfoss—examinatibn that éppellant iiked to brag
anq lie about being tough. R. 112,1.19-113,1. 15 |
Kevin Slater was also‘ at the party on May 26, 2013 where people were drinking heavily,
and were “in and out of the duplex.” ’They' also werevmaking “beer” and liquor runs during the
“party. R..150,1. 13 ~ 155.' 1, 10. |

Slater remem‘bered that the decedent was keepihg to himself during the party. “He did not
really mingle with us.” Slater admitted the decedent got upset with the n(‘)iée from the party, 'aﬁd
told the peo.ple partying to keep the noise down. R.155,1.5-157,1. 18. |

Slater' maintained that M(Slntag sat down on the steps"bes;ide’ him, and that appéliant came
up onto the porch. Slater claimed: “I heérd a smacking noise . . .Ilooked back and the éuy
was laid out.” Slatgar testified that he leﬁ immediately when he saw the decedént on the floor.
He acknowledged fo one assiéted the dccgdent, and fhat the decedent died two months later. R.

162, 1. 1-25; R. 182, 1. 2 - 184, L '17; Slater repeatedly said he just “did nof'want to be



involved,” and that was also the feason no one tried to help the decedent. R.183,1.7-184, 1.
25. o
N _

Co-defendant Samuels testified, and he claimed he saw appellant hit the decedent one
time that evening. The decedent was knocked out Wi;[h that one punch. Samuels allegedly did
not see anyone drag the decedent inside the house after he was knocked out. R. 378, 1l. 1-19:

Samuels testified: “I saw one puﬁch and I left. And that is the truth.” However, Samuels
claimed he saw Montag anci appellant later with a gun, a wallet and a cellphone. ‘Samuels also
maietained that appellant poiﬂted a gun at him, and told him not to tell anyone Wﬁat happened.
R. 400, 1. 24 — 402, 1. 24.

On cross-examination Samuels admitted he was an elcoholic and a heavy drug user. He
acknowledged that this “event” was “the saving grace to save your life.” Samuels stuck to his
story that “Jonathan struck Mr. Wimberly.” R. 403, 1. 4 - 409, 1. 25.

Directed verdict motion |

Defense counsel earlier rﬁoved for a directed verdict on the murder and burglary counts.
Defense counsel argued even if it was assumed appellant punched the decedent duri'ng the party
there was no evidence the decedent was hit with malice aforethought. At‘worst, the evidence
showed appellant “punched the guy one time.” Likewise, defense counsel argued there was no
evidence appellant entered the home, and if he did enter the home that he did so with intent to
commit a crime therein. The judge denied the directed verdict motions. R.302,1. 15 - 311, 1.
14.

Other issues that should be decided on appeal
Counsel would be remiss, for the sake of judicial economy, not to point out unpreserved

errors that would have to be litigated in post-conviction relief if this Court does not reverse on



direct appeal. Witness Leon Coleman claimed that appellant said he was going to rush the
decedent for money during the .party. When defense counsel for appellant went to impeach
Coleman for his bias against appellant -- based on the fact that appellant was having an affair
with his girlfriend, and that they also had a child together -- the solicitor objected on the grounds
of relevance. The judge sustained the objection and instructed Coieman notvto answer the
question. The answer was not proftered so the issue of this obviously relevant evidence of bias
being excluded was not preserved. The fact that Montag was Coleman’s brother-in-law also
increased the reason for Coleman to lie about appellant being the perpetrator even though
Montag had already pled guilty. R.48,1.5-51,1.6.

/ On cross- examination of Montag defense counsel asked Montég to admit that the two
teardrops tattoos -- and the “K” tattoo -- meant that he was a killer or a murderer. Montag
lamely claimed the “K” tattoo stdod for “his cousin,” and the two teardrop tattoos: “They stand
for my momma and daddy.” The objection to the tattoos inquiry was sustained, and counsel
again did not make a proffer, or otherwise attempt obvious impeaéhment bn the feardrop tattoos
at a minimum. R. 87,1. 13 — 88, 1. 6.

On cross-examination by the solicitor of appellant he repeatedly'pitted witnesses against
appellént in the presence of the jury. He ’made appellant say that Leon Coleman was a liar and
“Taggy” was also a liar. When the solicitor improperly askéd appellant: “So everybody who
came up here and said that you hit that old man is a liar?” Appellant c‘o>rrectly respondeci‘:‘ “Ido
not think anybody [at that point during the trial before co-defendant Samuel’s testimony] said
that I hit him.” R. 354, 1. 10 - 355, 1. 2.

Without objection, the solicitor also had appellant admit that he only made one étatement

to law enforcement, and that he refused to give another statement because he had an attorney.



Thelsolicitor badgered appellant with the fact:tha't he refused to talk to the police after he got an
attorney, ‘and he invoked his right to silence. R. 358,1.9—-359,1.6.. |

Co-defendént Samuels aléo tes;[iﬁed, without objection, that he had seen appellant hit
other people in the past, and that “I knéw‘he [appellant] was a fighter.” R. 382, 1. 8 -383,1. 19.
For the sake of judicial economy these post-conviction issués should be cor;sideréd when
determihing if éppellant received anything approaching a fair trial.
Discussion

A defendant is entitled to a directed verdict- when the prosecution fails to provide

evidence of the offense charged. State v. Brown, 103 S.C. 437, 88 S.E21 (1916); State v.

Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648 (20006); State v. McHoney, 344 S.C. 85, 97 544
S.E.2d 30, 36 (2001). “If there is any diréct evidence or any substantial cifcumstantial evidence

reasonably tending to prove the guilt of fhe accused,” the trial judge may deny the motion for

directed verdict. State v. Lollis, 343 S.C. 580, 584, 541 S.E.2d 254, 256 (2001); State v.

Pinckney, 339 S.C. 346, 349, 529 S.E.2d 526, 527 (2000); State v. Martin, 340 S.C. 597, 533

S.E.2d 572 (2000). When the prosecution relies exclusively on circumstantial evidence, the trial
judge must direct a verdict in the defendant’s favor unless there is any substantial circumstantial

evidence which reasohably tends to prove the guilt of the defendant or from Which his guilt may

be fairly and logically deduced. State v. Bostick, 392 S.C. 134, 139, 708 S.E.2d 774, 776

(2011); State v. Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000). Likewise, a directed verdict is

~ appropriate when the evidence produced “merely raises a suspicion the accused is guilty.”

Lollis, 343 S.C. at 584, 541 S.E.2d at 256; State v. Arnold, 361 S.C. 386, 389-390, 605 S.E.2d

529, 531 (2004); State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d 450, 451-452 (1984); State v.

Muhammed, 338 S.C. 22, 524 S.E.2d 637 (Ct. App. 1999). Our courts define suspicion as “a
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belief or oﬁinion as to guilt based upoﬁ facté or ¢ircumstances which cio nof amount to proof.”
Lollis, 343 S.C. at 584, 541 S.E.2d at 256, State v. Hyder, 242 S.C. 372, 131 SE2d 96 (1963).

In this case the worst evidence agé_inst appellant was if the jury beligved he punéhed the
decédent a single time. Evc;n if the jury l;elieved that evidence, it did not_providg any evidence
appellant acted with malice aforethoug:ht,‘ or'evién» Mou‘zon1 malice (such great recklessness and
wantonness as to eghibit a total disr'eg"ard‘for the lives of the decedent or éthers). There was no
evidence appellant killed the, deceden£ with malice aforethought, and he was entitled to a directed
verdict on the murder charge. |

Likewise, aplv)ellant was entitled to a direéted verdict motion on the burgiary charge
because even'if the jufy believed appellant entered the duplex dufing'the party without consent,

there was no evidence he did so with the intent to commit a crime therein. See Pinckney v. State,

368 SC 502, 629 S.E.2d 367 (2006). Ih' short, the state failed to prbvide any direct .or B
substantial cifcumsténtial evidence that appellant killed the decedent with malice aforethoﬁght,
or that he.entered the decedent’s home without consent and with the intent to commit a crime_
therein.‘ Even if the jury believed appellant hit th'er decedent because of his racially“chméed
statement, or because the decedent was armed with a gun and appellant was scared, it did not
: provide any evidence this crime was murder: The killing of another human bein;g with malice

aforethought.

! State v. Mouzon, 231 S.C. 655,99 S.E.2d 672 (1957).
: : 9



' CONCLUSION

By reason of the foregoing arguments, this Court should issue verdicts of acquittal as to both
charges.

Respectfully submitted,

/W«/Q/

Robert M. Dudek”
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 27th day of May, 2016.
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