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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

I

Field House Properties, LLC, -Docket No. 11-ALJ-17-0430-CC
Petitioner,
ORDER GRANTING
V. RESPONDENT’S MOTION FOR
SUMMARY JUDGMENT

South Carolina Department of ReVenue,

Respondent.

N N N Nt N N N N N N

STATEMENT OF THE CASE

Petitioner Field House Properties, LLC (Petitioner) filed a request for a contested case
hearing with the Administrative Law Court (ALC or Court) seeking to have this Court reject a
determination made by the South Carolina Department of Revenue (Respondent) that real
property subdivided into parking spaces for sale is not exempt from property tax as inventory.
The parties filed cross motions for summary judgment. For the reasons set forth below, the
Court grants the motion for summary judgment filed by Respondent and -denies the motion for
summary judgment filed by the Petitioner. A

' BACKGROUND

In December 2006, Petitioner purchased an u'ndeveloped parcel of real property near the

University of South Carolina football stadium. Petitioner paved the parcel before subdividing
out approximately‘99 parking spaces: Petitioner: then began selling the parking spaces. In
October 2008, the Richland County Assessor (the Assessor) issued the Petitioner Notices of
Classification, Appraisal, and Assessment of property taxes for fifty-five (55) spaces not yet
sold. The assessment valued each parking space at $25,000 and assessed taxes totaling $37,526
for the entire parcel. Petitioner challenged the assessment by arguing that S.C. Code § 12-37-
220(B)(30) exempted the subdivided parcel as “inventory.” '
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On November 10, 2008, the Assessor notified the Petitioner of its decision not to adjust
the assessment. Subsequently, by letter dated Decembér 11, 2008, the Petitioner notified
Respondent of its position regarding the parking spaces. On April 2, 2009, Respondent’s
Property Tax Division notified the Petitioner of its determination that the parcel was not exempt
from property tax because the “all inventory” exemption under Section 12-37-220(B)(30) will
only be applied to personal property. On December 4, 2009, the Petitioner paid to the Richland-
County Assessox; all 2008 property taxes assessed on the parcel. The Petitioner filed with
Respondent a claim for refund dated March 9, 2010, again asserting that the parking spaces
should be exempted as inventory.

On March 26, 2010, Respondent denied the Petitioner’s claims for refund based upon the
same grounds as stated in its April 2, 2009 letter. Petitioner protested the denial by letter dated
June 24, 2010. Respondent issued its final. determination to the Petitioner on July 18, 2011,
denying Petitioner’s refund request.

Petitioner timely filed its request for a contested case hearing before the ALC.

STANDARD OF REVIEW
Rule 68 of the Rules of Procedure for the Administrative Law Court provides that “[t]he

South Carolina Rules of Civil Procedure may, where practicable, be applied in proceedings
before the Court to resolve questions not addressed by these rules.” Rule 56(c), SCRCP,
provides that summary judgment shall be granted if it is shown “that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment as a matter of law.” See
also Gadson v. Hembree, 364 S.C. 316, 613 S.E.2d 533 (2005); Cafe Assocs., Ltd. v. Gerngross,
305 S.C. 6, 406 S.E.2d 162 (1991). Ip determining whether any triable issues of fact exist, the

evidence and all inferences which can be reasonably drawn there from must be viewed in the
light most favorable to the nonmoving party. Strother v. Lexington County Recreation Comm’n,
332 S.C. 54, 61,504 S.E.2d 117, 121 (1998).

Summary judgment is not appropriate wherc. further inquiry into the facts of the case is

"desirable to clarify the application of the law. Tupper v. Dorchester County, 326 S.C. 318, 487

S.E.2d 187 (1997). Furthermore, summary judgment should not be granted even when there is no

dispute as to the evidentiary facts if there is dispute as to the conclusions to be drawn from those

facts. , Nelson v. Charleston County Parks & Recreation Comm’n, 362 S.C. 1, 605 S.E.2d 744




(Ct. App. 2004). However, summary judgment should be granted when plain, palpable and

undisputed facts exist on which reasonable minds cannot differ. Rife v. Hitachi Constr. Mach.

Co.. Ltd., 363 S.C. 209, 609 S.E.2d 565 (Ct. App. 2005).

The party seeking summary judgment has the burden of clearly establishing the absence
of a genuine issue of material fact. McCall v. State Farm Mut. Auto. Ins. Co., 359 S.C. 372, 376,

597 S.E.2d 181, 183 (Ct. Apﬁ. 2004). Once the party moving for summary judgment meets the
initial burden of showing an absence of evidentiary support for the opponent's case, the non-
moving party may not simply rest on mere allegations or denials contained in the pleadings.
Rather, the non-moving party must come forward with specific facts showing there is a genuine
issue for trial. Bennett v. Investors Title Ins. Co., 370.S.C. 578, 635 S.E.2d 649 (Ct. App. 2006);
see also Regions Baﬁk v. Schmauch, 354 S.C. 648, 582 S.E.2d 432 (Ct. App. 2003). Because it

is a drastic remedy, summary judgment should be cautiously invoked to ensure that a litigant is
not improperly. deprived of a trial on dlsputed factual issues. Helena Chem. Co. v. Allianz
Underwriters Ins Co., 357 S.C. 631 594 S.E.2d 455 (2004)

DISCUSSION

The Petitioner and Respondent have filed cross motions for summary judgment. The
question presented for resolution by this Court is whether subdivided parking spéqes are exempt
from property tax as inventory pursuant to S.C. Code Ann. § 12-37-220(3)(30). Based upon the
filings of the parties, and the applicable law, the Court finds that there is no genuine issue of
material fact and that Respondent is entitled to judgment as a matter of law.

Statutory Construction |

The cardinal rule of statutory construction is to give effect to the mtent of the leglslature
S. C _Coastal Conservatlon League v. S.C.. Dep’t of Health and Envtl. Control, 390 S.C. 418, 425,
702 S.E.2d 246, 250 (2010); Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000)
(citing Charleston County Sch. Dist. v. State Budget and Control Bd. , 313 S.C. 1, 437 S.E.2d 6

(1993)). Legislative intent is first and foremost determined by the language of the statute. State v.
Pittman, 373 S.C. 527, 561, 647 S.E.2d 144, 161 (2007) (citing Whitner v. State, 328 S.C. 1, 6,
492 S.E.2d 777, 779 (1997)). “When a statute’s terms are clear and unambiguous on their face,

there is no room for statutory construction and a court must apply the statute according to its

litcral meaning.” S.C. Coastal Conservation League, 390 S.C. at 425-26, 702 S.E.2d at 250; see,
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also Sloan v. Hardee, 371 S.C. 495, 498, 640 S.E.2d 457, 459 (2007). “Unless there is
something in the statute requiring a different intcrpretation, the words used in a statute must be

given their ordinary meaning.” Id., 390 S.C. at 425, 702 S.E.2d at 250. The literal language of a

statute should be disregarded only wheq the result is so plainly absurd that it clearly could not
have been the intent of the legislature. Kiriakides v. United Artists Commc’ns, Inc., 312 S.C.
271, 275, 440 S.E.2d 364, 366 (1994) (citing Stackhouse v. Rowland, 86 S.C. 419, 68 S.E. 561
(1910)). o

“The legislature is presumeéd to have fully understood the meaning of the words used in a

statute and, unless this.meaning is vague or indefinite, intended to use them in their ordinary and

common meaning or in their well-defined legal sense.” Peec v: AVM, Inc., 344 S.C. 162, 168,

543 S.E.2d 232, 235 (Ct. App. 2001). “Where the legislature chooses not to define a term in the
statute, courts should interpret the term in accordance with its usual and customary meaning.”
Id. at 168, 543 S.E.2d at 235 (citing Adoptive Parents v. Biological Parents, 315 S.C. 535, 543,
446 S.E.2d 404, 409 (1994)). “The true guidé to étatutory construction is not the phraseology of

an isolated section or provision, but the language of the statute as a whole considered in light of
its manifest purpose. ‘Floyd v. Nationwide Mut. Ins. Co., 367 S.C. 253, 260, 626 S.E.2d 6, 10

(2005). “Once the Legislature has made [a] choice, there is no room for the courts to impose a
different judgment based upon their notions of public policy.” State Farm Bureau Mut. Ins. Co.
v. Mumford, 299 S.C. 14, 20, 382 S.E.2d 11, 14 (Ct. Ap. 1989).

Section 12-37-220(B)(30) provides an 'exempt'ion from property tax for “[a]ll

inventories.” The plain language of the statute shows the Legislature intended for inventory to
include only tangible personal properfy. Although the term “inventory” is not defined by statute,
the “courts have looked to the usual dictioﬁary meaning to supply its meaning.” Lee v. Thermal
Engineering Corgﬁ ., 352 S.C. 8i, 91-92, 572 S.E.2d 298, 303 (Ct. App. 2002). Black’s defines

inventory as “raw materials or goods in stock.” Black’s Law Dictionary 830 (7" ed. 1999).

Furthermore, for purposes of bankruptcy law, Black’s defines the term as “personal property
leased or furnished, held for sale or leasé, or to be furnished under a contract for service; raw
materials, work in process, or materials used or consumed in a business, including farm products
such as crops or livestock.” Id. Likewise, inventory has been defined for property tax purposes

as tangible personal property. Homes by Avyres v. Comm’r of Internal Revenue, 795 F.2d 832,

04



836, n.5 (9" Cir. 1986) (“The Tax Court has held that merchandise does not include real
property. This conclusion is supported by accounting literature which defines merchandise as
tangible personal property.”).

Legislative History of Title 12 o ‘

Not only does the traditional plain meaning of inventory include only tangible goods, but
nbthing in fhe history of Title 12 shows the Legislature intended to broaden that definition to
include real property. In determining the Legislature’s intent under § 12-37-220(B)(30), it is
proper to trace the provision’s history and the history of related statutes. Jones v. Southern Farm
Bureau Cas. Co., 251 S.C. 446, 163 S.E.2d 306 (1968) (citing Palmetto Lumber Co. v. Southern
Ry., 154 S.C.129, 151.S.E.2d 279 (1929)). The 1976 version of the Code set a general, uniform

assessment rate of six percent for taxation of “‘[a]ll inventories of business establishments.” S.C.

Code Ann. § 12-43-220(b). That provision is still in place today. More importantly, while § 12-
37-220(B)(30) now overrides the six percent rate by exempting all inventories, the history of the
subsection shows the Legislature only specifically considered tangible goods in allowing the
inventory exemption. '

-In 1976, prior to the enactment of § 12-37-220(B)(3), the Code set forth rates for taxing
“merchant’s inventories” and rules for fixing the “the value of the inventories.” S.C. Code Ann.
§§ 12-37-1410 and 12-3‘7-1420. Similarly, Article 9 of the 1976 version of the Code required
manufacturers to make a return of “all manﬁfactured articles which have been offered for sale at
retail or which have béen available for sale at retail.” S.C. Code Ann. § 12-37-1320 (1 976). The
Legislature later made clear that § 12-37-1320 was describing a manufacturer’s retail inventory
by changing the wording to exempt from tax “all inventories of manufacturers, except
manufactured articles which have been offered for sale at retail or which have been available for
sale at retail.” Act No. 472, 1980 S.C. Acts 1401 (codified at § 12-37-220(A)(6)). Act No. 540,
1986 S.C. Acts 4877 provided for abrogation of property tax on inventory: it exemp'ted,
“[elffective for the 1988 and subsequent taxable years, all inventories of business
establishments.” Act No. 540, 1986 S.C. Acts 4877 (codified at § 12-37-220(B)(30)). Act No.
361, 1992 S.C. Acts 2075 changed subsection (B)(30) to exempt “[a}ll inventories.” Act No.
" 363, 1996 S.C. Acts 2226 repealed §§ 12-37-1410 and 12-37-1420 relating to merchants. Thus,

the Legislature only specifically considered tangible goods in allowing the inventory exemption.
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In other words, not only does the traditional plain meaning of inventory include only tangible
goods, but nothing in the history of Title 12 shows the Legislature intended to broaden the
traditional meanmg to include real property. -

"Further supporting the exclusion of real property from mventory is the Legislature’s
longstanding taxation of real property held and subdivided for purposes of sale, notwithstanding
the inventory exemption. “Statutes pertaining to the same subject should be harmonized.” Smith
v. S.C. Highway Comm’n, 138 S.C. 374, 136 S'E.2d 487 (1927). “A statute must be interpreted
so as to avoid absurd results.” State ex rel. MclLeod v. Montgomery, 244 S.C. 308, 136 S.E.2d

778 (1964). Since 1979, the Legislature has specifically provided a tax rate for certain
undeveloped parcels subdivided into lots for sale: '
Notwithstanding the requirement that real property is required by law to be
appralsed at fair market value for ad valorem tax purposes, when undeveloped
acreage is surveyed into subdivision lots and the conditional or final plat is
recorded with the appropriate county official, the county assessor shall appraise
each lot as an individual property and then discount his gross actual market value
estimate of the developer’s lot holdings . . .
Act No. 145, 1979 S.C. Acts 252 (codified at S.C. Code Ann. § 12-43-224 (2000)). Thus, rather
than classifying subdivided lots held for sale as inventory, the Legislature has addressed them
separately and provided a discounted tax to them. . In 2000, the Legislature narrowed the
discount to parcels subdivided into “at least ten building lots.” S.C. Code Ann. § 12-43-225
(Supp. 2010). Accordingly, although the parking spaces at issue do not fall under the current
subdivided lots provision, the statutes show that the Legislature never intended for inventory to
include subdivided lots for sale. To conclude otherwise would lead to disharmony and absurd
results by rendering §§ 12-43-224 and 12-43-225 meaningless.
Federal Tax Law
Federal law also supporfs the conclusion that real property subdivided into parking spaces
for sale is not exempt from property tax as inventory. While inventory is not specifically defined
by the South Carolina Code, S.C. Rev. Rul. #91-7 advises looking to federal income tax law for
guidance in defining inventory for property tax purposes: -

[T]here are several situations in which the income tax treatment of an item is
dispositive of the property tax treatment. . . . For federal income tax purposes,
inventory is defined as merchandise purchased for resale. . . .
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Another federal income tax concept which is helpful in defining whether an item
is considered inventory is treatment on sale.

S.C. Rev. Rul. #91-7 (emphasis added). .
Federal income tax law limits inventory to merchandise because tax law has always

treated the sale of goods as fundamentally different from the sale of land. In Homes by Ayres,

the issue was whether inventory accounting could accurately reflect income from the
construction and sale of tract housing developments. The Ninth Circuit ruled that a taxpayer
“could not use inventory accounting to report income from the sale of tract housing. Homes by
Avyres, 795 F.2d at 835. Specifically, the court discussed the tax system’s treatment of profit
from the sale of land, and it made the same ldistinction that S.C. Rev. Rul. #91-7 makes between
gains from holding capital and gains from ordinary income:

It has consistently been held that the costs of improvements to subdivided real

estate held for sale are capital cxpenditures, allocable to the basis of the taxpayer

in the various unsold lots. Gain from the sale of property is defined as ‘the excess

of the amount realized therefrom over the adjusted basis.” Section 1012 states that

the basis of property is its cost, with some exceptions not relevant in this case.

When subdivided lots are sold, “the cost or other basis of the entire property shall

be equitably apportioned among the several parts, and the gain realized or loss

sustained on the part of the entire property sold is the difference between the

selling price and the cost or other bases allocated to such part.”

The court held that a taxpayer may only inventory property other than merchandise for
income tax purposes if Internal Revenue Code § 471 expressly permits it or if the Tax
Commissioner specifically allows it. Id. at 836. In conclusion, the court ruled that ILR.C. § 471
does not expressly allow a taxpayer to use inventory accounting for property other than
merchandise, and that “[t]he Commissioner has consistently maintained that real property cannot
be inventoried for tax purposes.” 1d. at 835-36.

Petitioner also-argues that federal law allows treating the spaces as inventory for two
reasons: 1) the IRS accepted its 2007 federal income tax partnership return, which characterized -
the parking spaces as inventory; and 2) Petitioner claims IRC § 1237 defines real property
subdivided. for resale as inventory. This Court disagrees with Petitioner’s first argument. The

mere fact that a return is processed as submitted does not constitute the consent of the IRS

Commissioner that the inventory accounting was proper. To be authoritative, the Commissioner

must consent through a regulation or similar formal written document, such as a revenue ruling.




See id. at 834. Moreover, federal guidelines regarding methods of accounting for income
expressly prohibit including in inventory ““[r]eal estate held for sale by a real estate dealer in the

ordinary course of business.” IRS Publication 538, Accounting Periods and Methods, at 17

(March 2008). Thus, a processed return without more does not constitute consent of the
Commissioner or official IRS policy, a fortiori federal tax law, to which the Department could
look for guidance.

The Court also disagrees with Petitioner’s second argument as it appears the Pctitioner
misreads the section. This section discusses when subdivided property is held for sale in the
ordinary course of business:

Any lot or parcel which is part of a tract of real property in the hands of a

taxpayer other than a C corporation shall not be deemed to be held primarily for

sale to customers in the ordinary course of trade or business at the time of sale

solely because of the taxpayer having subdivided such tract for purposes of sale or

because of any activity incident to such subdivision or sale [if the following

conditions are met.] ’ :

The above provision does not define real property subdivided for resale as inventory. It
simply states that a taxpayer does not hold a parcel for sale in the ordinary course of business
simply because it is subdivided as long as he has held it for five years and doe§ not othcrwise sell
or develop real estate in the ordinary course of business. The purpose of the statute is to make
mere subdivision of a parcel insufficient evidence to show the taxpayér is selling the property as
a business rather than holding it as an investment, an important distinction of consequence for
income tax rates. Additionally, the accompanying Treasury Regulation specifically states the
section “has no application in determining whether or not real property is held by a taxpayer
primarily for sale in his business if éhy requirement under the section is not met.” Treas. Reg. §
1.1237-1(a)(4) (1960). Whether a parcel is held for sale in the ordinary course of business is an

altogether different question from its status as inventory. As was implicit in Homes by Ayres,

even land sold to produce ordinary income is not treatable as inventory for federal income tax
purposes.

Agency Policy

The Department’s longstanding administrative policy is not to treat real property as
inventory. See S.C. Rev. Rul. #91-7; 27 S.C. Code Ann. Regs. 117-1700.2 (Supp. 2010)

(identifying inventory of merchants as personal property). An agency’s administrative position




is entitled to great weight and should not be overruled absent compelling reasons. Multi-Cinema
Ltd. v. S.C. Tax Comm’n, 292 S.C. 411, 357 S.E.2d 6 (1987). In this case, the taxpayer has not

presented a compelling reason to alter this longstanding policy.
In sum and for the foregoing reasons, as a matter of law, real property subdivided into
parking spaces for sale is not exempt from property tax as inventory. |
ORDER

Because no genuine issues of material fact exists as to the Petitioner’s subdivided parking

. spaces and because subdivided real property is not exempt from tax as inventory under § 12-37-

220(B)(30), the Department is entitled to judgment as a matter of law. Accordingly,
IT IS HEREBY ORDERED that the Department’s Motion for Summary Judgment is
GRANTED, and that the Petitioner’s Motion for Summary Judgment is DENIED.

AND IT IS SO ORDERED.

SHIRLEY C. ROBINSON
Administrative Law Judge

February 10™, 2012
Columbia, South Carolina
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CERTIFICATE OF SERVICE

I, Teckla S. Henderson, hereby certify that I have this date served this Order
upon all parties to this cause by depositing a copy hereof, in the United States mail,
postage paid, in the Interagency Mail Service, or by electronic mail to the address

provided by the party(ies) and/or their attorney(s).

_ Teckla S. Henderson -
Judicial Law Clerk to
The Honorable Shirley C. Robinson

February 10, 2012
Columbia, South Carolina
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South Carolina Administrative Law Court (SC ALC)
Request for Contested Case. Hearmg FORM

Last Name: ' . 7 Middie: QM. . OMss ! Docket No. (To Bé Completed by )

. 5 » . . a a R i
Field House Properties, LLC__ "~ - 0 oM o
Mailing Address: ) i City: : State and le :

1600 Gervals Street

’ Home Number Work Number:

Columbra : South Carolma 29201

‘ : Cell Number Ty f¥E- Mlall Address
' (803) 467 8722 trlpp@rqasc com

*By prowdmg your e—emarl address you consent to recelve court orders and notlces vra electronlc transmlsslon ' . i

Are you represen

Are you represented by Attorney? S‘.l Yes El o d Are you 'represented byaCPA? O Yes R No ' C

Name of Attomey J Preston Stro]n Jr . Name Of CPA: . N “ o
; Malhng Address 2110 Be]tl[ne Blvd ' Mailing Address ’ ’ !
- City, Stdte and Zip: " : City, State and Zi'p-:

- i ”

. Columbia, Soiith Carolina 29204 A L
¢ Work Number, Cell Number and E-mail Address: 803 252 4800 Work Number, Cell Number and E-mail Address:
g .

ASE INFORMA?ION

Name of the Agency that lssued the decision: Department of Revenue
(Example - Dept. of Revenue, Dept. of Insurance, DHEC)

1In order to have your case procssed you must attach If no, please explain:

the agency decision. Is it attached?: :

iBKYes ONo ‘ o
Date the decision was |ssued July 18 2011 .r...........E.Pf’.t.‘?,t"‘.e.-d.efiSioﬂ was received:  July 27,2011 ¢
Please provide a brief statement rega mg why'the I R
: hearing is being requested and the relief sought: ‘
The taxpayer seeks review of the Department of Revenue's Determination that parking spaces held by the .,
i the taxpayer as inventory do not qualify for theé "all inventories" exempted from propérty taxation
pursuant to S.C. Code-Ann. Section 12-37-220(B)(30). The taxpayer seeks exeémption of the taxpayer's
: park spaces from property taxation and seeks a refund for all proberty taxes paid. :

Payment via ® Check O Money Order U1 Cash for§  (applicable filing fee pursuant to ALC Rule 71) is belng
_submitted today teythe Adm /l’lstratrve Law Courtvia O U.S. Postal Service & Hand-delivery

( August 16, 2011 N

! X voursi | Date

RVICE(MUSTBECOMP
Date . City:

. Your Name i State }
I hereby certrfy that on the date and place listed above, I served a copy of the foregomg Request for Oontested Case Hearmg on all othe[ mﬁ] s t to

this matter by deposit.lng the same in the United States Mail, postage paid, and addréssed as follows (use the reverse side for any additional names):

Department of Revenue 301 Gervais Street, P.O. Box 125 Columbia, South Carolina 29214

Name and/or Agency ; Address ) City, State and Zip
Name and/or Agency Address ) Crty; State and 2ip o
; %Cﬂ/ , August 16, 2011
X Your Slgature or Signature of Altomey/O’A ‘ ‘ Date
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DEPARTMENT DETERMINATION

~ Taxpayer:

Field House Propemes LLC
1600 Gervais Street
Columbia, SC 29201

Period Iﬁvoivgd;

Property tax for 2008

Refund Claim $37,526

Matter in Dis 'ute'

Is a parcel of real property ‘'subdivided into parkmg spaces for sale exempt from property

" Determination:

Real property subdivided into parking spaces for sale is not exempt from property tax as
inventory. : -

Relevant Facts:

1.

In December of 2006, the taxpayer purchased an undeveloped parcel of real
property near the University of South Carolina football stadium to develop as a
tailgating area. The taxpayer paved the parcel and installed a metal roof, common
restrooms, a storage building, and two gates before subdividing out approximately
99 parking spaces. The taxpayer then began selling the parking spaces. -

In October 2008; the Richland County Assessor issued the taxpayer Notices of
Classification, Appraisal, and Assessment of property taxes for 55 spaces not yét
sold. The assessment valued each parkmg space at $25,000 and assessed taxes
totaling $37,526 for the entirc parcel '

By letter to the Assessor dated September 12, 2008, the taxpayer challenged the
assessment, arguing that S.C. Code Ann. § 12:37-220(B)(30) (2000) exempted the

. subdivided parcel as “inventory.” On October 30, 2008, the taxpayer filed a
. formal Appllcatlon for Review of AppralsaI/Assessment with the Assessor.

On .November 10, 2008, the Assessor notified the taxpayer of the Assessor’s
decision not to'adjust the assessment and of the taxpayer’s right to appeal the
decision to the Richland County Board of Assessment Appeals. The taxpayer
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filed an appeal by letter dated December 10, 2008. However, the taxpayer,
believing that the Board did not have authority under S.C. Code Ann. § 12-60-
2530(A) (2000) to rule on claims relating to property tax exemptions, also

notified the Department of its position by letter dated December 11, 2008. '

5-.- On or about February 10, 2009, the taxpayer provided the Department an
incomplete Application for Exemption for the parcel. On April 2, 2009, the
Dcpartmcnt s Property Tax Division (Dlwsxon) notlﬁed the taxpayer that the

220(B)(30) does not extend to real property

6. On or before December 4, 2009, the taxpayer paid to Rlchland County all 2008
property taxes assessed on the parcel. The taxpayer filed with the Division a
claim for refund dated March 9, 2010, restatmg the parking .spaces should be
exempted as inventory.

7.. On March 26 2010, the Division denied the taxpayet’s claim for refund on the
same grounds stated in its April 2, 2009 letter. By letter dated June 24, 2010, the
taxpayer protested the denial.

Apalxsis':

S.C. Code Ann. § 12-37-210 (2000) provides that all real and personal property in this
State shall be subject to taxation. Section 12-37-220(B)(30) provides an exemption from
property tax for “[a]ll inventories.” The subdivided parking spaces are not exempt from
property tax under § 12- 30-220(B)(30) as inveritory for four reasons. First, the
Legislature only intended for that section to exempt tangible personal property based on
the plain meaning of the term inventory. Second, the legislative history of the statutes in -
Title 12 shows thé Legislature considers tangible goods, not real property, as inventory.
Third, federal tax law limits inventory to tangible personal property. Fourth, the
Department’s longstanding administrative policy is that real property is not treated as
mventory

1. The Legisiature Only Intended For § 12-37-220(B)(30) To Exempt Tangible
Personal I’roperly Based On The Plain Me.lmng Of The Term Inventory.

Section 12—37-220(B)(30) provides "an -exemption from property tax for “[a]ll
inventories.” The plain language of the statute shows the Legislature intended for .
inventory to include only tangible personal property. In interpreting a taxing statute, the
primary consideration is ascertaining the intent of the Legislature. Citizens and Southern

. Sys.. Inc. v. 8.C. Tax Comm’n, 280 S.C. 138, 311 SE.2d 717 (1984). The statute as a

whole must receive a reasonable, practical, .and fair interpretation consistent with the
purpose, design, and policy of the lawmakers. Caughman v. Columbia Y.M.C.A,, 212

S.C. 337, 47 S.E.2d 788 (1948). The language of a tax exemption statute must be given
-its plain, ordinary méaning and must be strictly construed against the claimed exémption.




" John D.’ Hollmgsworth on Wheels, Inc. v. Greenv1lle County Treasurer, 278 S.E.2d 340
(1981). -

Based on the pl‘ain meaning of the term inventory, the Legislature intended to limit the
term to tanglble personal property Where a word |s not defmed in a statute, our
2 Thermal Efigineering Corp., 352 S.C. 81, 91-92, 572 S.E.2d 208, 303 (Ct. ‘App. 200'2),'
see also State v: Landis, 362 S.C. 97, 606 S E.2d 503 (Ct. App 2004) (“When faced with
an undefined statutory term, the court must interpret the term in dccord with its usual and
customary meaning."). Black’s defines inventory as “raw materials or goods in stock.”
Black’s Law Dictionary 844 (8" ed. 2004). For purposes of bankruptcy law, it definés
the term as “personal property leased or furnished, held for sale or lease, or to be

furnished under a contract for service; raw materials, work in process, or materials used

or consumed in a business, including farm products such as crops or livestock.”  Id.

Inventory has otherwise been defined for property tax purposes as “the group of personal

property items whose value is exhlblted by value in exchange, that is, ownership is solely

for the purpose of sale rather than use.” Glossary for Property Appraisal and Assessment

72 (International Association of Assessing Officers 1997). ‘See also Homes by Avres v.

Comm’r of Internal Revenue, 795 F.2d 832, 836, n. 5 (9th Cir. 1986) (“The Tax Court

) has held that merchandise does not include real property. This conclusion is supported
S by accounting literature which defines mierchandisc as tangible personal property.” Id.
(citations omitted)). In each case, inventory is specifically hmlted to personal property

and does not include real property.

| { The Legislative History- (Of The Statutes In Title.12 Shows The Leglslature
Consnders Tanglble Goods ds, Not Real Property, As Inventorv

Not only does the'tradmonal plain meaning of inventory include only tangible goods, but
nothing in the history of Title 12 shows the legislature intended to broaden that definition
to include real property. In determining the Legislature’s intent under § 12-37-
220(B)(30), it is proper to trace the provision’s history and the history of related statutes.
Palmetto Lumbér. Co. v. Southemm Ry., 154 S.C. 129, 151 S.E. 279 (1929). The 1976
version of the Code set a general, uniform assessment rate of six percent for taxation of
“[a]ll inventories of business- establishments.” ‘S:C. Code Ann. § 12-43-220(b) (1976)
That provision is still in place today. Importantly, while § 12-37-220(B)(30) now
overrides the six percent rate by exempting all inventories, the history of the subsection
shows the Legislature only spemf cally considered tanglble goods in allowing the
mventory excmptlon .

In 1976, prior to the enactment of § 12-37-220(B)(30), the Code set forth rates for taxing
“merchant’s inventories” and rules for fixing “the value of the inventories.”' S.C. Code
Ann. §§ 12-37-1410 and 12-37-1420 (1976). Similarly, Article 9 of the 1976 version of

IA merchant is “[o]lne whose business i§ buying and selling goods for profit.”
Black’s Law chtlonary 1008 (8th ed. 2004).




the Code requlred manufacturers to make a return of “all manufactured articles which
have béen offered for sale at reta11 or Whlch have been available for sale at retail.” S.C.
descrlbmg a manufacturer S retall inventory by changmg the wording to exempt from tax
“all inventories of manufacturers, except manufactured articles - which have been offered
- for sale at retail or which have been available for sale at retail.” Act No. 472, 1980 S.C.
Acts 1401 (codified at § 12-37- 220(A)(6)) Act No. 540, 1986 S.C. Acts 4877 provided
for abrogatlon of property tax on inventory: it exempted, “[e]ffective for the 1988 and
subsequent taxable yedrs, all inventories of business establishments. * Act No. 540, 1986
S.C. Acts 4877 (COdlﬁed at § 12-37-220(B)(30)). Act No. 361, 1992 S.C. Acts 2075
changed subsection (B)(30) to exempt “[a]ll inventories.” Act No. 363, 1996 S.C. Acts
2226 repealed §§ 12-37-1410 and 12-37-1420 relating to merchants. Thus, the
- Legislatire only specifically considered tangible goods in allowing the inventory
exemption. In other words, not only does the traditional plain meaning of inventory
include only tangible goods, but nothing in the history of Title 12 shows the legislature
intended to broaden the traditional meaning to include real property.

Further supportmg the exclusion of real property from mventory is the Leglslature s
" longstanding taxation of real property held and subdivided for purposes of sale
notwithstanding the inventory. exemption. “Statutes pertaining to the same subject should
be harmonized,” Smith v. S.C. Highway Comm’n, 138 S.C. 374, 136 S.E. 487 (1927),
and “[a] statute must be interpreted so as to avoid absurd results,” State éx rel. McLeod v.
Montgomery, 244 S.C. 308, 136 S.E.2d.778 (1964). Since 1979, the Legislature has
specifically provided a tax rate for certain undeveloped parcels subdivided into lots for
sale:

Notwithstanding the requirement that, real property is
required by law to be appraised at fair market value for ad
valorem tax purposes, when undeveloped acreage is
surveyed into subdivision lots and the conditional or final
plat is recorded with the appropriate county official, the
county assessor shall appraise each lot as an individual
propeity and then discount his gross actual market value
_estimate of the developer’s lot holdings . : ..

Act No. 145, 1979 S.C. Acts 252 (codified at S.C. Code Ann. § 12-43-224 (2000)),
Thus, rather than classifying subdivided lots held for sale as inventory, the Legislature
- has addressed them separately and provided a discounted tax therefor. In 2000, the
Legislature narrowed the discount to parcels.subdivided into “at least ten building lots.”
S.C. Code Ann. § 12-43-225 (Supp. 2010). Accordingly, although the parking spaces at
issue do not fall under the current subdivided lots provision, the statutes show that the
Legislature never intended for inventory to subsume subdivided lots for sale. To

conclude otherwise would lead to disharmony and absurd results by rendering sections
12-43-224 and 12-43-225 meaningless.




1. Fé'derai 'f‘ax Law Limits Inventory To ~Ta'|i‘gible Personél Property.

Federal law also supports the conclusion that real property subdnvnded into parking spaces
for salc is not exempt from property tax as inventory. While inventory is not specnf cally
deﬁned by the South Carolina Code, S.C. Rev. Rul. #91-7 advises looking to federal
income tax law for guidance in deﬁnmg inventory for property tax pu’rp'ose_s”

. [T]here are several sntuatlons in which the income tax
treatment of an’ item is dispositive of the property tax
treatment. . . . For federal income tax purposes, inventory
is defined as merchandise purchased for resale. . . .

Another federal income tax concept which is hélpful in
defining whether an jtem is considered inventory is
treatment on sale.

S.C. Rev. Rul. #91-7 (emphasis added). Federal income tax law limits inventory to
merchandise because tax law" has always treated the sale of goods as fundamentally
different from the sale of land. ' In Homes by Ayres, 795 F.2d at 836, the issue was
whether mventory accountmg could accurately reﬂect income from the construction and

inventory accountmg to report income from the sale of tract housing. llomes by Ayres at
. The court discussed the tax system’s treatment of profit from the sale of land, and it
made the same distinction that S.C. Rev. Rul. #91-7 made between gains from holding
capital and gains from ordinary income:

"It has consistently been held that the costs of
improvements to subdivided real estate held for sale are
‘capltal expenditures, allocable to the basis of the taxpayer
" in the various unsold lots." Gain from the sale of property.
is defined as "the excess of the amount realized therefrom
“over the adjusted basis." Section 1012 states that the ba515
of property is its cost, with some exceptions not rélevant in
. this case. When subdivided lots are sold, “the cost or other
basis of the entire property shall be equitably apportioned
among the several parts, and the gain realized or loss
sustained on the part of the entire property sold is the
difference between the selling price and the cost or other
) bases allocated to such part."




<"'Id at 835 (citations omltted) The court held that a taxpayer may only inventory property
other than merchandise? for income tax purposes if Internal Revenue Code (IRC) § 4713

- expressly permits it or if the Tax Commissioner specifically allows it. Id. at 836. The

court concluded that IRC § 471 does not expressly allow a taxpayer to use inventory

~.accounting for property other than merchandise, and that “[t]he Commissioner has

. consistently maintained that real property cannot be inventoried for tax purposes.” Id. at
835-36 (citations omitted).*

The taxpayer specifically argues that federal law allows treating the spaces as inventory
for two reasons. -First, the IRS accepted the taxpayer’s 2007 federal income tax
partnership return characterizing the parking spaces as inventory. This argument fails
because mercly processing the return as submitted does not constitute the consent of the
IRS Commissioner that inventory accounting was propér. The Commissioner must
consent through a regulation or similar formal, written document, such as a revenue
ruling. See Id. at 834. Indeed, federal guidelines regarding methods of accounting for
income expressly prohibit including in inventory “[r]eal estate held for sale by a real

. 2Merchandise is “a movable object involved in trade or traffic” and ““an article of
- tradmg or the class of objects in which trade is carried on by physncal transfer” and
“gcnerally excludes real estate.” Black’s Law Dictionary 844 (8th ed. 2004).

JIRC § 471 provides the “General rule for inventories™:,

. (a) General rule—Whenever in the opinion of the Secretary
the use of inventories is necessary in order clearly to
determine the i income of any taxpayer, inventories shall ‘be
taken by such taxpayer on such basis as the Secretary may
prescribe as conforming as nearly as may be to the best
accounting practice in the trade or business and as most
clearly reflecting the income.

(b) Estimates of inventory shrinkage permitted-A method
of determining inventories shall not be treated as failing to
clearly reflect income solely because it utilizes estimates of
inventory shrinkage that are conﬁrmed by a physical count
only after the last day of the taxable year if--

(1) the taxpayer normally does a physical count of
inventories at each location on a regular and consistent
basis, and .

(2) the taxpayer makes proper adjustments to such
inventories and to-its estimating methods to the extent such
estimates are greater than or less than the actual shrinkage.

‘ “The Commissioner has still not consented to inventory . accounting for real
property. IRS Rev. Proc. #2009-39.




" ¢state dealer in the ordinary course of businéss.” IRS Publication 538, Accounting

" - Périods and Methods, at 17 (March 2008). Thus, a mere processed return without more

does not constitute consent of the Commissioner or official IRS policy, a fortiori federal
tax law, to which the Department could look for guidance. .

Second the taxpayer claims IRS § 1237 defines rea] property subdivided for resale as
inventory. The taxpayer misreads the section; it simply discusses when subdivided
property is held for sale in the ordinary course of biisiness. That provision states:

Any lot or parcel which is part of a tract of real property in
the hands of a taxpayer other than a C corporation shall not
be deemed to be held primarily for sale to customers in the
ordinary course of trade or business at the time of sale
for purposes of sale or because of." any actnvnty incident to
such subdivision or sale [if the following condmons are
met.]

26 US.C.A. § 1237(a) Thus, the prowsmn does not define real property subdivided for
resale as inventory. In simplified terms, it states that a taxpayer does not hold a parcel for
sale in the ordmary course of business simply because it is subdivided as long as he has
held it for five years and does not otherwise sell or-develop real estate in the ordinary
“course of busmess Thie thrust of the statute is to make mere subdivision of a parcel
~ insufficient evidénce to show the taxpayer is selling the property as a business rather than
holding it as an investment, a distinction of consequence for income tax rates: The
accompanying Treasury Regulation spec:f‘ cally states the Section “has no application in
determmmg whether or not real property lS held by a taxpayer pnmarlly for sale in his
(1960). Regardless, whether a parcel is held for sale in the ordmary course of busmess is
an altogether different question from its status as inventory; indeed, as was implicit in
Homes by Ayres, even land sold to produce ordinary income is not treatable as inventory
for federal income tax purposes:

1V. The Department’s Longstanding Admmmratwe Pohcy Is Not To Treat Real
Property As Inventory.

Finally, real property subdivided into parking spaces for sale is not exempt from property
tax as inventory becausé the Department’s longstanding .administrative pollcy is not to
treat real property as inventory. The administrative posmon of an agency is entitled to
~ great weight and should not be overruled absent compellmg reasons. Multi-Cinema Ltd.

v. S.C. Tax Comm’n, 292 S.C. 411, 357 S.E.2d 6 (1987). Here, the Department has

never considered inventory to mc]ude real property. See S.C. Rev. Rul. #91:7
(answermg the question, “»What is the deﬁmtlon of mventory for property tax




117-1700.2 (Supp. 2010) (identifying inventory of merchants as personal property).
Further, the taxpayer has not presented a compelling reason to alter this longstanding
policy. Thus, real property cannot be exempt as inventory.

Conclusion:

For the foregoing reasons, real property subdivided into parking spaces for sale is not
exempt from property tax as inventory.

July 18, 2011




STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Field House Properties, LLC, DOCKET NO. 11-ALJ-17-0430-CC

Petitioner,
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)

South Carolina Department of
Revenue,

Respondent.

TO: The Honorable Shlirley C. Robinson, Presiding Judge

Pursuant to ALC Rule 68 and Rule 56(c), SCRCP, Respondent South Carolina
Department of Revenue (Department) moves herein for an order of summai-y judgment
on the grounds below in the case of Petitioner (taxpayer) against the Department. V

FACTS

Based on the pleadings in this case, in particular fhe prehearing statements of the
Department and the taxpayer, the following facts are not in.dispute. In December of
2006, the taxpayer purchased an undeveloped parcel of real property near the ‘University
of South Carolina football stladium. The taxpayer paved the parcel before subdividing out
approximately ninety nine parking spaces. The taxpayer then began selling the parking
spaces. In October 2008, the Richland County Assessor issued the taxpayer Notices of
Classiﬁcation; Appraisal, and Assessment of property taxes for fifty five spaces not yet

sold. The assessment valued each parking space at $25,000 and assessed taxes totaling

$37,526 for the entire parcel.




ARGUMENT

The sole issue raised in the taxpayer’s request for a contested case hearing and its
prehearing statement is whether its subdivided parking spaces are exempt from property
tax as invc—;ntory under S.C. Code Ann. § 12-37-220(B)(30) (Supp. 2010). Summary
judgment is appropriate when “the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show there is no genuine/ issue of
material fact and the moving party is entitled to judgment as a matter of law.” Rule
56(c), SCRCP. In this case, no gehuine issue of material fact exists as to the subdivided
parking spaces that the taxpayer claims are exempt. Further, the Departrﬁent is entitled to
Judgment as a matter of law because subdivided real property is not exempt from tax as
inventory under §12-37-220(B)(30). Accordingly,' thel Department asks thié Court to
grant its motion for summary judgment.

S.C. Code Ann. § 12-37-210 (2000) provides that all real and personal property in

this State shall be subject to taxation. Section 12-37-220(B)(30) provides an exemption .

from property tax for “[a]ll inventories.” The taxpayer’s subdivided parking spaces are
not exempt from property tax under § 12-30-220(B)(30) as iqventory for four reasons.
First, the Legislature only intended for that section to exempt tangible personal property
based on the plain meaning of the term inventory. Second,vthe legislative history of the
statutes in Title 12 shows the Legislature considers tangible goods, not real property, as
inventory. Third, federal tax law limits inventory to tangible personal property. Fourth,

the Department’s longstanding administrative policy is that real property is not treated as

inventory.




L The Legislature Only Intended For § 12-37-220(B)(30) To Exempt Tangible
Personal Property Based On The Plain Meaning Of The Term Inventory.

Section 12-37-220(B)(30) provides an exemption from propeny tax for “[a]ll
" inventories.” The plain language of the statute shows the Legislature intended for
inventory to include only tangible personal property. In interpfeting a taxing statute, the

primary consideration is ascertaining the intent of the Legislature. Citizens and Southern

Sys.. Inc. v. S.C. Tax Comm’n, 280 S.C. 138, 311 S.E.2d 717 (1984). The statute as a

whole must receive a reasonable, practical, and fair interpretation consistent with the
purpose, design, and policy of the lawmakers. Caughman v. Columbia Y.M.C.A_, 212
S.C. 337,47 S.E.2d 788 (1948). The language of a tax exemption statute must be given
its plain, ordinary meaning and must be strictly construed against the claimed exemption.

John D. Hollingsworth on Wheels, Inc. v. Gree‘nville‘County Treasurer, 276 S.C. 314,

278 S.E.2d 340 (1981).

Based on the plain meaning of the term inventory, the Legislature intended to
limit the term to tangible personal property. “Where a word is not defined in a statute,

our appellate courts have looked to the usual dictionary meaning to supply its meaning.”

Lee v. Thermal Engineering Corp., 352 S.C. 81, 91-92, 572 S.E.2d 298, 303 (Ct. App.

2002); see also State v. Landis, 362 S.C. 97, 606 S.E.2d 503 (Ct. App. 2004) (“When

faced with an undefined statutory term, the court must interpret the term in accord with

its usual and customary meaning."). Black’s defines inventory as “raw materials or

goods in stock.” Black’s Law Dictionary 844 (8" ed. 2004). For purposes of bankruptcy

law, it defines the term as “personal property leased or furnished, held for sale or lease, or

to be furnished under a contract for service; raw materials, work in process, or materials




used or consumed in a business, including farm products such as crops or livestock.” 1d.
Inventory has otherwise been defined for property tax purposes as “the group of personal
. property items whose value is exhibited by value in exchange, that is, ownership is solely

- for the purpose of sale rather than use.” Glossary for Property Appraisal and Assessment

72 (International Association of Assessing Officers 1997). See also Homes by Ayres v.

Comm’r of Internal Revenue, 795 F.2d 832, 836, n. 5 (9th Cir. 1986) (“The Tax Court

has held that merchandise does not include real property. This conclusion is supported
by accounting literature which defines merchandise as tangible personal property.” Id.
(citations omitted)). In each case, inventory is specifically limited to personal property

and does not include real property.

IL. Thée Legislative History Of The Statutes In Title 12 Shows The Legislature
' Considers Tangible Goods, Not Real Property, As Inventory.

Not only doe§ the traditional plain meanipg of inventory include onlyvtang‘ible
goods, but nothing in the history of Title 12.shows the Legislature intended to broaden
that definition to mclude real property In determining the Legislature’s mtent under §
12-37- 220(B)(30) it is proper to trace the provision’s hlstory and the hlstory of related

statutes. Palmetto Lumb_er Co. v. Southem Ry., 154 S.C. 129, 151 S.E. 279 (1929). The

1976 version of :the Code set a general, uniformm assessment rate of six percernit for
taxation of “[a]ll inventories of business establishments.” S.C. Code Ann. § 12-43-
220(b) (1976). That prévision is still in place today. Impc;x.iantly, while § 12-37-
220(B)(30) now overrides the six percent rate by exempting all iﬁventon’es, the history of
the subsection shows the Legis|1ature only specifically considered {angible éoods in

allowing the inventory exemption.
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In 1976, prior to the enactment of § 12—37—220(B)(30), the Code set forth rates for
taxing “merchant’s inventories” and rules for ﬁxing‘ “the value of the inventorie's.”l S.C.
Code Ann. §§ 12-37-1410 and 12-37-1420 (1976). Similarly, Article 9 of the 1976
version of the Code required manufacturers to make a return of “all ma’nufactﬁred articles
which have been offered for sale at retail or which have been avéilabie f.or‘ sale at retail.”
S.C. Code Ann. § 12-37-1320 (1976). The Legislature later méde clear that § 12-37-1320
was describing a manufacturer’s retail inventory by changing the wording to exempt from
tax “all inventories of manufacturers, except manufactured articles which have been
offered for sale at retail or which have been available for sale at retaiil.”‘ Act No. 472,
1980 S.C. Acts 1401 (codified at § 12-37-220(A)(6)). Act No. .540, 1986 S.C. 'Aqts' 4877
provided fof abrogation of property tax on inventory: it exempted, “[e]ffective for the
. 1988 and subsequent taxable years, all inventories of busines; establishments.” Act No.
540, 1986 S.C. Acts 4877 (codified at § 12-37-220(B)(30)). Act No. 361, 1992 S.C. Acts
2075 change;i subsection (B)(30) to exempt “[a]ll inventories.” - Act No. 363, 1996 S.C.
Acts 2226 repealed §§ 12-37-1410 and 12-37-1420 relating to merchants. Thus, the
Legislature only speciﬁcally considered' tangible goods‘ in allowing the inventory
exémption. In other “I/ords, not only does the traditiqnal plain meaning (;f »i.nventory
include onfy tangible goods',.but nothiﬁg in the history of Title 12 shows the Legislature
intended to broaden the t;aditional rr;eanip g' to include real property.

Further supporting ihe exéll;si;)n of real property from invéntory is the

Legislature’s longstanding taxation of real property held and subdivided for purposes of

'A merchant is “[o]ne whose business is buying and selling goods for profit.”
Black’s Law Dictionary 1008 (8th ed. 2004).




sale notwithstanding the inventory exemption. “Statutes pertaining to the same subject

should be harn)mnized,” Smith v. S.C. Highway Comm’n, 138 S.C. 374, 136 S.E. 487
(1927), and “[a] statute must be interpreted so as to avoid absurd results,” State ex rel.

McLeod v. Montgomery, 244 S.C. 308, 136 S.E.2d 778 (1964). Since 1979, the

Legislature has specifically provided a tax rate for certain undeveloped parcels

subdivided into lots for sale:

Notwithstanding the requirement that real property is

required by law to be appraised at fair market value for ad

valorem tax purposes, when undeveloped acreage is

~ surveyed into subdivision lots and the conditional or final

plat is recorded with the appropriate county official, the

county assessor shall appraise each lot as an individual

property and then discount his gross actual market value

estimate of the developer’s lot holdings . . . .
Act No. 145, 1979 S.C. Acts 252 (codified at S.C. Code Ann. § 12-43-224 (2000)).
Thus, rather than classifying subdivided lots held for sale as inventory, the Legislature
has addressed them separately and provided a discounted tax therefor. In 2000, the
Legislature narrowed the discount to parcels subdivided into “at least ten building lots.”
S.C. Code Ann. § 12-43-225 (Supp. 2010). Accordingly, although the parking spaces at
issue do not fall under the current subdivided lots provision, the statutes show that the

Legislature never intended for inventory to subsume subdivided lots for sale. To
conclude otherwise would lead to disharmony and absurd results by rendering §§ 12-43-
224 and 12-43-225 meaningless.
IIL. F ederal Tax Law Limits Inve;ltory To Tangible Personal Property.

Federal law also supports the conclusion that réal property subdivided into

parking spaces for sale is not exempt from property tax as inventory, While inventory is




not specifically defined by the South Carolina Code, S.C. Rev. Rul. #91-7 advises
looking t<; federal income tax law for guidance in deﬁni'ng inventory for property tax

purposes:

. . . [T]here are several situations in which the income tax
treatment of an item is dispositive of the property tax
treatment. . . . For federal income tax purposes, inventory
is defined as merchandise purchased for resale. . . .

Another federal income tax concept which is
helpful in defining whether an item is considered inventory
is treatment on sale.

S.C. Rev. Rul. #91-7 (emphasis.added).

Federal income tax law limits inventory to merchandise because tax law has
always treated the sale of goods as fundamentally different from the sale of land. In

Homes by Ayres, 795 F.2d at 836, the issue was whether inventory accounting could

accurately reflect income from the construction and sale of tract housing developments.
The Ninth Circuit ruled that a taxpayer could not use inventory accounting to report

income from the sale of tract housing. Homes by Ayres at 835. The court discussed the

tax system’s treatment of profit from the sale of land, and it made the same distinction

that S.C. Rev. Rul. #91-7 made between gains from holding capital and gains from

ordinary income:

“It has consistently . been held that the costs of
improvements to subdivided real estate held for sale are
capital expenditures, allocable to the basis of the taxpayer
in the various unsold lots.” Gain from the sale of property
is defined as “the excess of the amount realized therefrom
over the adjusted basis.” Section 1012 states that the basis
of property is its cost, with some exceptions not relevant in
this case. When subdivided lots are sold, “the cost or other

" basis of the entire property shall be equitably apportioned
among the several parts, and the gain realized or loss




sustained on the part of the entire property sold is the

difference between the selling price and the cost or other

.bases allocated to such part.”
Id. at 835 (citations omitted). The court held that a taxpayer may only inventory property
other than ,merchgmdis¢2 for income tax purposes if Internal Revenue Code (IRC) § 471°
expressly permits it or if the Tax Commissioner specifically allows it. Id. at 836. The

court concluded that IRC § 471 does not expressly allow a taxpayer to use inventory

accounting for .property other than merchandise, and that “[t]he: Commissioner has

*Merchandise is “a movable object involved in trade or traffic” and “an article of
trading or the class of objects in which trade is carried on by physical transfer”” and
“generally excludes real estate.” Black’s Law Dictionary 844 (8th ed. 2004).

*IRC § 471 provides the “General rule for inventories™:

(a) General rule—Whenever in the opinion of the Secretary
. the use of inventories is necessary in order clearly to
" -determine the income of any taxpayer, inventories shall be
taken by such taxpayer on such basis as the Secretary may
prescribe as conforming as nearly as may be to the best
accounting practice in the trade or business and as most
clearly reflecting the income.

(b) Estimates of inventory shrinkage permitted-A method
of determining inventories shall not be treated as failing to
clearly reflect income solely because it utilizes estimates of
inventory shrinkage that are confirmed by a physical count
only after the last day of the taxable year if--

(1) the taxpayer normally does a physical' count of
inventories at each location on a regular and consistent
basis, and .

(2) the taxpayer makes proper adjustments to such
inventories and to its estimating methods to the extent such
estimates are greater than or less than the actual shrinkage.
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consistently maintained that real pfoperty cannot be inventoried for tax purposes.” Id. at
835-36 (citations omitted)f"

The taxéayer specifically argues thét‘ federal law allows treatiﬁg the spaces as
inventory fo; two reasons. * First, the IRS accepted the taxpayer’s 2007 federal income tax
partnership return characterizing the parking spaces as‘ inventory. ’f‘his argmnent fails
because merely processing the return as submitted does not constitute the consent of the
IRS Commissioner that inventory accounting was proper. The Commissioner must
consent through a regulation or similar formal, wn'ﬁen document, such as a revenue
ruling. See Id. at 834. Indeed, federal guidelines regarding methods of accounting for
income expressly prohibit including in inventory “[r]eal estate held fof sale by a real

_ estate dealer in the ordinary course of business.” IRS_ Publiqation 538, Accounting

Periods and Methods, at 17 (March 2008). Thus, a mere processed return without more

does not constitute consent of the Commissioner or official IRS policy, a fortiori federal
tax law, to which the Department could look for guidance.

Second, the taxpayer claims IRS § 1237 defines real property subdivided for
resale as inventory. The taxpayer misreads the section; it simply discusses when
subdivided property is held for sale in the ordinary course of business. That provision
states:

Any lot or parcel which is part of a tract of real property in
the hands of a taxpayer other than a C corporation shall not
be deemed to be held primarily for sale to customers in the
ordinary course of trade or business at the time of sale

solely because of the taxpayer having subdivided such tract
for purposes of sale or because of any activity incident to

. “The Commissioner has still not consented to inventory accounting for real
property. IRS Rev: Proc. #2009-39. ‘
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such subdivision or sale [if the following conditions are
met.]

26 U.S.C.A. § 1237(a). Thus, the provision does not define real property subdivided for
resale as inventory. In simplified terrﬁs, it states that a taxpayer does not hold a parcel for
sale in the ordin@ course of business simply becz;use it is subdivided as long as he has
held it for five yeal;s and does not otherwise sell or develop real estate in the ordinary
course of business. The thrust of the étatute is to make mere subdivision of a parcel
insufficient evidence to show tﬁe taxpéyer is selling the property as a bﬁsiness rather than
holding it as an ini/estment,_ a distinction c;f consequence for income tax rates. The
accompanying Trea.sury Regulation specifically states the section “has no application in
determining 'whether or not regl property is heldvby a taxpayer primarily for sale in his
business if any requirement under the section is not met.” Treas. Reg. § 1.1237-1(a)(4)
(1960). Regardless, whether a parcel is held for sale in the ordinary course of business is

an altogether different question from its status as inventory; indeed, as was implicit in

Homes by Ayres, even land sold to produce ordineiry income is not treatable as inventory

for federal income tax purposes.

IV, The Department’s Longstanding Administrative Policy Is Not To Treat Real
Property As Inventory.

Finally, real property subdivided into parking spaces for sale is not exempt from
property tax as inventory because the Department’s longstanding administrative policy is

not to treat real property as inventory. The administrative position of an agency is

entitled to great weight andfshould not be overruled absent compelling reasons. Multi-

Cinema Ltd. v. S.C. Tax Comun’n, 292 S.C. 411, 357 S.E.2d 6 (1987). Here, the

Department has never considered inventory to include real property. S_eg S.C. Rev. Rul.

10
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#91-7 (answering the question, “What is the definition of ‘inventory’ for property tax
purposes?” with “Merchandise purchased for resale is ‘inventory’ for purposes of the
business inventory tax exemption . . ..” (exﬁphasis added); 27 S.C. Code Ann. Regs. 117-
1700.2 (Supp. 2010) (identifying inventory of merchants as bérsonal property). Further,
the taxpayer has not presented a compelling reason to altér thisvlo'ngstanding ‘policy.
Thus, real property cannot be exempt as inventory. |
Conclusion

Because no genuine issue of material fact exists as to the taxpayer’s subdivided ‘
parking spaces and because subdivided feal proper'ty‘is not exerﬁpt from ta;c as inventory
under §12-37-220(B)(30), the Department is ehtitled té judgment as a matter of law and

asks this Court to grant its motion for summary judgment.

-

-
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Field House Properties, LLC ‘

Docket No.: 11-ALJ-17-0430-CC
Petitioner,

S’ e’ N e

Vvs. ) CROSS MOTION FOR SUMMARY
. ) JUDGMENT AND MEMORANDUM
South Carolina Department of Revenue,. ) IN OPPOSITION TO RESPONDENT’S
: ) MOTION FOR SUMMARY JUDGMENT
Respondent. )

)

Comes now the Petitioner, by and through its undersigned Counsel of record, and moves '

this Honorable Court for an Order granting its Motion for Summary Judgment pursuant to ALC
Rule 68 and Rule 56, SCRCP. Petitioner also hereby files its Memorandum in Opposition to
Respondent’s Motion for Summary Judgment.
BACKGROUND AND FACTS

The facts, as set forth in the parties’ filings, make clear that no genuine issue of material
fact exists is in dis;;utg. The background and facts underlying this matter are as follows:
1. In December of 2006, Petitioner purchased an undeveloped parcel of real propel"ty,near
the University of South Carqlina football stadium. The Petitioner paved the parcel before
subdividing out approximately.9'9 parking spaces. The Petitioner then began selling the parking
spaces.
2. In October 2008, the Richland County Assessor issued the Petitioner Notices of
Classification, Appraisal, and Assessment of property taxes for 55 spaces not yet sold. The

assessment valued each parking space at $25,000 and assessed taxes totaling $37,526 for the

FILED

NOV 2 8 2011

“entire parcel.

SC ADMIN. LAW COURT




3. By letter to the Assessor dated September 12, 2008, the Petitioner challenged the
" assessment, arguing that S.C. Code § 12-37-220(B)(30) exempted the subdivided parcel as
“inventory.” On October 30, 2008, the Petitioner filed a formal Application for Review of
Appraisal/Assessmegt with the Assessor.

4, On November 10, 2008, thé Assessor notified the Petitioner of thé Assessoi’s decision
not to adjust the assessrﬁent and of the Petitioner’s right to appeal the decision to the Richland
County Board of Assessment Appeals. The Petitioner filed an appeal by letter dated December
10, 2008. However, the Petitioner, knowing that the Board lacked authority under S.C. Code §
12-60-2530(A) to rule on claims relating to property tax exemptions, also notiﬁed the
Department of Revenue of its position by letter dated December 11, 2008. |

5. On April 2, 2009, the Department’s Property Tax Division notified the Petitioner of its
determination that the parcel was not exempt from property tax because the “all inventory”
exemption under § 12-37-220(B)(30) will only be applied to personal property.

6. " On or before December 4, 2009, the Petitioner paid to Richland County all 2008 property
taxes assessed on the parcel. The Petitioner filed with the Division a claim for refund dated
March 9, 2010, restating the parking spaces should be exempted as inventoq.

7. On March 26, 2010, the Division denied the Petitioner’s claim for refund on the same
grounds stated in its April 2, 2009 letter. By letter dated June 24, 2010, the Petitioner protested
the denial.

8. On July 18, 2011, more than 16 months after seeking review, the Petitioner feceived

notice from the Department of Revenue that it was denying Petitioner’s refund request.

9. Petitioner timely filed it request for a contested case with this Honorable Court.




STANDARD FOR DETERMINATION
Summary judgment is appropriate if there is no genuine issue of material fact and the

moving party is entitled to judgment as a matter of law. Hamiter v. Retirement Division of

.South Carolina, 326 S.C. 93, 96, 484 S.E 2d 586, 587 (1997); Café Assocs., Ltd. V. Gerngross,
- 305 S.C. 6,9, 406 S.E.2d 162, 164 (1991). In determinin.g whether any triable issue of fact
exists which will preclude summary judgment, the evidénce, and -a]l inferences thai can be
reasonably drawn, must be viewed in the light most favorable to the non-moving party. Quality

Towing, Inc. v. City of Myrtle Beach, 340 S.C. 29, 33, 530 S.E 2d 369, 371 (2000).

ARGUMENT AND CITATION TO AUTHORITY

In this matter, the facts are undisputed and as such no genuine issue of material fact exists
to preclude summary judgfnent. The sole issue before this Honorable Court is whethef S.C.
Code § 12-37-220(B)(30) provides a property taxation exemption for the Petitioner’s subdivided
paréels on these very specific facts. As set forth herein, the legislature made no destination
between real and personal property in S.C. Code § 12-37-220(B)(30). In addition, the income
tax treatment of the sale is dispositive as to the tax treatment under S.C. Code § 12-37-
220(B)(30). Based on‘the analysis herein, Petitioner is entitled to judgment as a matter of law
aﬁd Petitioner asks this Honorable .Court ‘to grant its Motion for Summary Judgment and, as a
result, deny Respondent’s Motion for the same.

I. THE LESISLATURE DREW NO DISTINATION BETWEEN REAL AND
PERSONAL PROPERTY IN S.C. CODE § 12-37-220(B).

The cardinal rule of statutory construction is to ascertain and effectuate the intent of the

Legislature. Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). “All rules of

statutory construction are subservient to the one that the legislative intent must prevail if it can be

reasonably discovered in the language used, and that language must be construed in light of the
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intended purpose of the statute.” Broadhurst v. City of Myrtle Beach Election Comm’n, 342

S.C. 373, 380, 537 S.E.2d 543, 546 (2000). While interpreting statues, Courts should give words
their plain and ordinary meaning, without resort to subtle or forced construction to limit or

expand the statute’s operation. Sloan v. S.C. Bd. of Physical Therapy Exam’rs, 370 S.C. 452,

469, 636 S.E.2d 598, 607 (2006).

S.C. Code § 12-37-220(B) provides “[i]n addition to thc exemptions provided in
subsection (A), the following classes of property are exempt from ad valorem taxation subject to
the provisions of Section 12-4-720: ... (30) All inventories.” This section provides an exemption
to prevent those who pay ordinary income rates on sales from also paying property taxes on that
property prior to the sale. This subsection makes no destination between real. property and
personal property. In fact, in a number of the other subsections in.S.C. Code § 12-37-220(B) the
legislation makes stich ‘a destination by its very terms. For example, S.C. C;)de § 12-37-
220(B)(17) and (25) apply only to personal property. S.C. Code § .12-37-220(B)(17) provides

an exemption for “[pJlersonal property in transit with “no situs” status as defined in Article 7 of

Chapter 37 of Title 12 and subject to the record keeping requirements and penalties prescribed in

that article shall not be subject to ad valorem taxation” and § 12-37-220(B)(25) provides an

exemption for “[a]ll peréonal property loaned or leased on a nonprofit basis to a state agency,
county, municipality, or other bolitical subdivision. SC Code § 12-37-220(B)(17) and (25)
(emphasis added). Similarly the legislature has also limited some exemptions to real property.
For example, S.C. Code § 12-37-220(B)(18)(“Real property leased on a nonprofit basis, to a state
agency, county, municipality or other political subdivision so long as it is used for a general
public purpose; provided, however, this exemption shall not apply to property used for office

space or warehousing”) and (31)(“All real property of churches which exténds beyond the
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buildings and premises actually occupied by4 the churches ...”). S.C. Code § 12-37-220(B)(18)
. and (31) (emphasis added). As these subsections make clear, the legislature did in fact draw a
destination when appropriate in drafting this statute but chose not to do so in the case of S.C.
Code § 12-37-220(B)(30). As a result, the fact that the lots in this matter are real property does
-not preclude the exclusion from being applied to the Petitioner’s real property inventory as the
plain and ordinary meaning of the subsection does not so limited the exclusion. -
II. INCOME TAX TREATMENT IS DISPOSITIVE AS TO THIS EXEMPTION.
- The South Carolina Department of Revenue issued Ruling # 91-7 to define “invenfory,”
and determined “... there are several situations in which the income tax treatment of an item is
_ dispositive of the property tax treatment...” SCDOR applied the following concepts to determine
“inventory:”
For federal income tax purposes, inventory is defined. as
merchandise purchased for resale. The purpose for which
merchandise was bought governs in determining whether it is
inventory ... Another federal income tax concept which is helpful
in defining whether an item is considered inventory is its treatment
on sale. When inventory is sold, the resulting income is treated as ~
ordinary income. In contrast, when trade or business assets held
- for more than one year are sold, capital gain may result after
recapture for depreciation.
As aresult of this ruling, income tax principles are used to determine whether property is defined
as inventory for purposes of the exemption provided for in S.C. Code § 12-37-220(B)(30).
Intemnal Revenue Code § 1237 pfovides tax-treatment for subdivided lots. Applying this
section to Field House Properties, LLC results in'the Petitioner holding the lots at issue in its
ordinary course of business resulting in ordinary income tax treatment upon the sale of the

Petitioner inventory lots. Petitioner filed a 2007 and 2008 Federal Partnership Tax Return

defining its principal business activity as “Development and Sales.” See Exhibit 1, 2007 Income
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Tax Return and See Exhibit 2, 2008 Income Tax Returﬁ. In addition, these returns show that
cost of goods sold is calculated by taking the Petitioner’s “inventory at the beginning of the
'year”, making adjustments and subtractingl“inventory'at the end of the year”. See Exhibit 1,
2007 Income Tax Return and See Exhibit 2, 2008 Income Tax Retum._ The fetum itself classifies
the property as inventory. See Ethbl_t 1, 2007 Income Tax Return and See EL‘IM 2, 2608
Income Tax Return. As a result, for income taxes purposes, the IRS and the South Carolina
Department of Revenue categorized these lots as inyentory and, when they are sold, the resil11ting
income was classified as ordinary income. As the Petitioner bays ordiﬁaﬁ income on the
proceeds received from the sale, the lots are inventory pursuant to Ruling # 91-7 and exempt
from property taxation, pursuant to South Carolina Code § 12-3 7—220(B)(30).
| CONCLUSION
"~ For the foregoing reasons, Petitioner asks this Honorable Court to grant its Moﬁon for

Summary Judgment and to deny Respondent’s request for the same.

RESPECTFULLY SUBMITTED this 28rd day of November, 2011,

Mt R Alul -

(STROM LAW FIRM, LLE
J. Preston Strom, Jr.
John R. Alphin
2110 Beltline Blvd., Suite A
Columbia, South Carolina 29204
(803) 252-4800
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U.S. Return of Partnershlp Income

OMB No. 1545-0099

Digamet o the Tesniry Fou:d‘mda!yasfm7 cvla‘uyw ¢ . ana snaing 2007

A Princip business sctivity | Neme of partiiocabip Enpbywldenﬂﬂaﬂon
' DEVELOPMENT AND{Y* :

SALES m IFIELD HOUSE PROPERTIES, LLC 20-8059372

g Principal product of service Other- | Number, street; and réom or suité na. it P.C. box, 56¢ the Instructions. E  Daiobusiness started

PARKING vow |L600 GERVAIS STREET 12/18/2006

FACILITY O, | O O towh, Staks, wnd TP code F Towi esscts

Businass code number ' .

237210 COLUMBIA, SC. 29201 $ 1,012,270.

i Checkapplisable hoxes: (1) LX] toffial rétim - (2) || Findtrstum  (3) || Namechange (4) L1 Address change {5) D Aménded retuni

H Chwkaocounhng méthod: (1) D Cash {2y LXI] acervar {3) [:] Other (specity) ™

I Number ot Schedules K-1. Attééh one for each, person who was a'paitaer al any ume during the ax year

»

i

J__Chack H Schedule M-3 altached (]
Cautlan: Include only trade or businass incomg.and éxpenses on ines 1a through 22.below. See the Instructions for more intormation.
1 2 6ross ECBIPIS QF SABE ..o eveneeernns | TR 986,000,
b Less retums and allowances, reerhrresns e resensnaes seennss cers sirissiennnen 11D 986,000,
2 Costofgoodssold (Schedule A, fins 8) 2 645,298.
£1 3 Grossprofit. Subtract fine 2 from line 1c . R 3 340,702.
31 4. Ordinaryincome floss) from Gther pafinerships, estates and lmsls (attach schedule) 4
€
=1 5 Ngliqnn profit {loss}) (attach Schedule F (Form 1040} ... N e 5
6  Netgain (loss) from Form 4797, Partl, ing 17-(altach Form4797) .. . . . . [}
7  Otherincome (loss) {altach schedule) 17
|8 Total ineme (loss). Combina fines SIOUON T o oo s 8 . 340,702,
- 9 $alaﬁ'as and wages (other than to partners) {less employmént credits)
§| 10 Guarantsed paymsnis to partners 5,400.
®'| 11 Repalrs and maintenance e e et e e L 100.
E|12 daodedts . ... ..
:.: 18 Ren! e emerenee e e e e O,
g 1 14 Taxesand ﬁcenses .
% 16 fntérest ... RV 16,756.
B 16 -a Dapreciation (it requuea attam Form 4562) ........................... hlia
E b Less deprackition reported on Schedule A and elsewhere on retun I__n
& | 17 Deplstion (Do notdeduct ofl and gas depletion.) . . .
._z._. 18 Retiremantplans,etc: ... ... ..
£119 Employee benefitprograms ...
5 :
3§ | 20 Otherdeductions (attach schedute) .SEE STATEMENT 1 .~ |z 23,941.
a .
_ 1 21 Tvotaldedsitions. Add the amounts shown in the far right cglomn for lines 9 through 20 21 46,197.
22 __Ordinary business Incom {ioss), Subteact line 21 from nneB it 22 294,505.
. MJ::G&MMW ‘m“m Qv {i ;'-- j mumllodum |tycompanyn!mb¢r)isMonﬁ?'omm‘olgwrﬁwéﬁp‘f
Sign : . May the IRS discuss this retum
Here , ' . } } with the preparer stiown beiow
&/ pa”brlmﬂ ityos Gate nahindd [X]Yes [ INo
rep: / 4 . ate / Preparer’s SSN or PTIN
Pald oy . 4:/% d/w D8 sempreyea » 1| P00799824
Preparers | Fifianameor | CGREGOR AND COMPANYS LLP 77 BN wb7-0292726
UseOaly. | sdyes) POST OFFICE BOX 135 Pranenc. (B803) 787-0003
0P pode CGLUMBIA, SOUTH CAROLINA 29202

Fnr Pr(va:y Ast and Paparwork Reduction Act Notice, sea separate Inslmcunns

711008

2-27-97 JWA
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FIELD HOUSE PROPERTIES, LLC 20-8059372 page2 i
Cost of Goods Sold_(ses the instruct _ﬁ)

1 Invantory at beginning of year 1 '
Z  Purchases léss cost of items withdrawn tor personal use 2 .
3  Gostotlabor .. 3
4 Adoitlonal section 263A costs (arracn schedule) |8
§  Othercosts (attach schedule) ATEMENT 2 . . 5 1,603,652,
6  Total. Add lines 1 through 5 6 1,603,652.
7 fInventoryatend ofyear ... . et 1 958, 354.
'8 Costof geods sold. Subtract lina 7 ftom fine 6. Enler hérs and on page 1 |ine 2 8 645,298.
8 d " Check all methods used for valuing closing inventory: ’
U] X7 cost as descrived In Reguiations section 1.471-3
(i) [ Lower of cast or matket as described In Regulatlons section 1.471-4
i I:] Other (specily msthad used and atach explanation) »
1 * Gheck fhis box if there was a writedown of subnormat® goods as describad in Regutations section 1:473-2(6) ..o L]
& Gheck this box it the LIFO inventory method was adopled this tax year far any goods (if cliecked, attech Form-970)  ...........ccc.c...oecvnaercs P 3
¢ Do the rules ot section 263A (for property produced or acqulred for tesale) apply totha partnership? 1 ... [dves [Ximo
8 Was there any chiange in determining quantities, cost, or valuations betwesn opening and closing inveritory? D Yos [x:l Na

i _Other Information
What type of entity Is filing this retum? Check the applicable box:
a l:j D tic general pait hip b D Domestic limited partnership
c E—u Domsstic imited llabitity company o l:] Damestic limited liabifty pastneiship
a [__] Fomsign partnership 1 T ottier >
2 Ars any partness in this partnarship also partnerships? ..
3 During the partnarship's tax year, did the partnership own any mtelast In anolher pattnecshlp or ln any toralgn
entity that was disregarded as an enlity separale from its owner under Regulations sactions 301.7701-2 and
301.7701-37 It "Yas.” see instnuctions for required attachment o
4  Did the partnarship file Fonm 8893, Election of Partnership Level Tax Treatment oraa elechon stalement undarsecllon 5231(3)(1)(8)(H)
for partnership-tevel tax treatment, that Is in effect for this tax year? See Form 8893 far mors detalls
§  Does this partnership meet all three of the following requirements?
Tha partnarship’s total receipts for the tax year were less than $250,000;
The partnership’s total assets al the end of the lax year were less than $600,000; and
¢ Schedules K-1 are filad with the retum and fumished to the partners on or befora the due date (including extensions) tor the partnership
retum
It “Yes. the pannelsmp is not raqulred to complete Schedules L M 1 and M 2 Ilem F on paga 1 ot Fotm 1065
or item L on Schedule K-1.
6  Does'this partnership have any foreipn partners? [f "Yes, the partnership may have to file Forms 8804 8805
and 8813. See the instructions e
7 s this pantnership a publicly traded pannership as deﬂned in sectlon 469(k)(2)‘? . o
Has this partnership filed, of is it sequired to file, a relum under section 6111 to provide informalion on any reportabla lransacuon’
9 Alany time during calendar year 2007, did the par p have an intarest in or a signature or other authority
over a tinancial account in a foreign country (such as a bank account, securities account. or ather financial account)?
See the instructions for exceplions and fiting requirements for Form TD F 90-22.1. if "Yas * enter the name of the

torelgn country. P X
10  During the tax year, did the parinership receive a distribution fiom, or was it the grantor o8, or lransferor to, 3 foreign trust? .
It "Yes,” the partnership may have to file Form 3520. See the instructions X

11 Was there a distribution of property or a transfer (tor example, by sale or death) ol a partnersl'up lnterest durlng the lax year°
i "Yes," you may elect to adjust the basls of the partnership’s assets under section 754 by attaching the statement descnbed
undet Elections Made By the Part p in the instiucti
12 __Enter the numbes of Forms 8865, Return of U.S. Peisons th Resgect lo Cenaln Fore!gn Pannershlgs aﬂaehed lo tnis retum P
Designation of Tax Matters Partner (see the instructions)
Enter below the general partner designated as the tax matters partner (TMP) {or the tax year of this return;

Name o tdentifying

esignalao e > et number of TMP_ D<A~
Address of » .
designated TMP
JWA

Form 1065 (2007)
711011
12-27-07
2

10380221 748397 32900 . 2007.04020 FIELD HOUSE PROPERTIES, LLC 32900 -1
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1 055 U.S. Return of Partnership Income

S‘;’;m_ﬂdmrm For calena year 2008 ot year bogning | entfing

A Priccipal bisiness sty : Narhe of partnersilp

DEVELOPMENT AND{> , _

SALES # [FTELD HOUSE PROPERTIES, LLC 20-8059372
" B Printipal product o sarvice Otvay- | Number, strest, 2nd room or sults 10, 78 P.0. tiox, 56 the instuctions. : E Dato taniniess tarted
PARKING e 1600 GERVAIS STREET : 12/18/2006
FACILITY for . 1 City or town, stats, and ZIP coda - F Total amsets

¢ Business coce numbar frpe. .

237210 COLUMBIA, SC 29201 $ 900,416.
& Checkapplioabla baxes: - {1) (oitial atum  (2) L] Finalretum  (3) || Namechange (4) ] Address change (5) E]Amandedmtum

{6) [ Technicat termination - atso check (1) o1 (2)

H  Checkaccounting methed: (1) (] Cash ‘2 (X accral 3) ] other (spectty) >

I Number of Schedules K~1. Attach ane for-each persen who was a pariner at any time during the tax year > 4 .

J Check i Schodule M3 altached .. .o e e L

‘Caution. Include only trade or business income and.expenses on lines 1a through 22 below. See the Instructions for more information.

173 Gross BCRItS OTSA1BS .. . . loooe oo coooereineoas ceesnesenessrssseeene e |18 105,500,
b Lass 1atums and aOWABCES . ... o i eoeeeeere e eeaneeerenrn. LTD 105,500.
2 Gostofgoods soid (Scheduls A, fing 8) ) 2 66,201.
ol 3 Gross profit. Subtract fine 2 from ine 1c ... _ .. 3| 39,299.
E 4  .Ondinary incoms (loss) from ollter paitnerships, estatas and lmsls (artach sratement) e 4 .
21 5 Netfam profil {loss) fattach Sehedule F (Form 1040)) . - &
6 Netgain {loss) frem Form 4797, Part 11, line 17 (attach Form 4797) 8
7 Otherincome (loss)(auachslatemenl) e e i e e 7
__1 B8 Tolatincame {loss). (:ombinellnasalnmug LI ¥ 39,299.
@] 8 Saladesand waues {olherlhan to parinars) (less employmentcredlts) . . [T I : |
£ 10 Guarantaed payments to partners . 108 5,400.
% 11 Repalrs and maintenance ... . .. . ... 1"y - 3,115.
"g 12 Baddebts ... . ... . - . ... . . 12
%> 1 13 Rent e e 13
% 14 Taxesandoenses . . . ... ... .o o 1. | 1,432,
2115 mtest ... .. e e e |38 44,609.
% | 16 a Depreciation (if required, altach Forrn4562) U . ... . psal
g b Less depraciation reported on Schedule A and elsewhers on reture v . .. |1BB 16¢]
5 | 17 Depletion (Do not deduct nll and gas deptetion) .. .. . . ... . ... 17
2
£118  Rethemsnl plans.etc. . ... e e e e e s e e V1B
§ {19 Employes bensfl programs ... ...l e e s 118
B | 20 Other deductions (attach statement) ... . ... ... . .. .SEE_STATEMENT 2 |20 36,208.
o «
] Total deductions. Add the amaunts showm in the fac right cotumn for fines 8 thraugh 20 ..ol voevenncnenee. | 23 90,764.
22 Ordinary business income (loss). Subtract ling 21 rombine B ... ..oooooszee i 22 <51,465.>
gmmm o Mwy' S Ihai . hm‘:;r::bn; Mperuﬂmwgmncrw fievited liabitity mmpany member anages) ia mdwlo g:?mmm of wh e
sign owicdge. D Thny the IRS discuss iz retum
Here } ’ ) ) With the peepansr shcwn below
. Signatun d alhrﬁl#ligbhl eompanyrrﬁ!manaq« > Data es Instei? [X]J“ E] No
Proparers . Date Preparer’s SSH or PTIN ;
i Choek It ry 3
paig signoture %‘ Afgf 30/02 sotempoyea B _1| P00799824
Preparers | Brmanemeor AMCGREGOR AND COMPANY;” LLP a_ »57-0292726
Use Only Srooyed POST OFFICE V_BOX 135 poone. {803) 787-0003
2P code COLUMBIA, SOUTH CAROLINA 29202
Far Ptlvacy Act and Paperwark Reduction Act Notice, sea separate Instructions. Form 1065 (2008)
15T LHA

# . ‘ 40



FIELD HOUSE PROPERTIES, LLC 20-8059372

Page 2
£ Cost of Goods Sold (ses the instructions)
1 lnventdryatbeginnlngozyear e e e e e e 1 958,354.
2 Purchases lass cost of Rems wihdrawn for personal use 2
B GOSEOTIADON . o\ oot e e e e < e e e st 3
4  Additional secupn 263A costs (arrach statement) . " 4
5 Othorcosts (@HEEH Stalement) ................cooocooieoresra 5 2,311,
6  Tolal. Add lines 1.through5 | ) . . 8 960,665 .
. T Inventaryatend-ofyear .. ..o 7 894,464.
'8 -Costoi goods sofd. Subtract line 7 trom line 6. Entsr hers and on page 1, Ime 2 8 66,201.
9 3 Check all methods used for valuing closing lnvetitory:
R )] - Costas descnbsd in Regulations section 1.471-3
(i £ L.owar of cost or market as described in Regulations section 1.471-4
iy [ other (specity mettiod used and atfach explanation) B>
b Gheck this box it thare was a writedown of "subnosmal goods as described in Regulations Secton 1.471-2€) ... ..o S|
¢ Chegkthls box if tha LIFD Inventory method was adopted this tax year for any goods (if checked, attach Form970) ... ... .. .......... P 7
4 Dothe rules of section 263A (for propsrty produced or acqulrgd for resale) apply to the partnarship? ... ... ... ... (1 ves @] No
8 Was thers any change in determining quantities, cost, or vatuations belwesn opening and closing inventory? ... .. .. ... Cves Xne

,lf'Vss  attach axplanation. :
PR HeR] Ofier Information
1 What;typa of enitity Is filing this retum? Check o appficable box:
a [ ] pomestic general partnarship b (] pomestic timited partnership
¢ [X] Doméstic imited liabllity company 8 [ Domestic mited Gability partnership
e 1 Forafgn partnership 1 [ other»
2 Atany tima during the tax year, was any partner-in the paitnership a disregarded entity, a partnership (inciuding an entity treated as a

partnership), a-tiust; an S corporation, an estate (other than an estata of 2 deceased partner), or 3 naminee or similar person?
3 Atthe end-of the fax year:

a Did any faselgn or dornastic corporation, partnership {including any entlity treated as a partnership), or trust own, direcily or ingirectly,

an Interast of 50% or more in the profit, loss, or capital of the partnership? For rulas of constructive ownsrship, see instructions. t
“ves,” complete (i} through (vibelow ... ool s

") Nama of Entity (") Empicyer ("') Typa of Enlky ' T (") counl'l;' 0’ T
Identiication Number Organization

b Did any individual or estate own, directly or indirectly, an interast of 50% or more in the profit, luss, ar capital of the partnership? For rules of

constructive ownership, see Instructions. If “Yes,” complate (1) thraugh Gvibelow ... ..o e X
. (i) Nama of Individual or Estate (i) Soctal Security Numons or {iily Country ot Citizenship (1v) tatrrusm
Emgployer identificatian Number {see instructions) o ,ﬁ.{m

4  Atthe end of the tax year, did tha partnership:
a Qv directty 20% or more, or own, directly ot indirectly, 50% or more of the total voting power of ail classes of stock entitled to vote of any torelgn
or domestic comporation? For ales of constructive owneiship, see instructions. If "Yes,” complate (i) through {iv} below

(1) Name of Corporation ﬁ?..?ﬂ:l? (i (:ountry ol
] Number (il sy} Incorporation Voting Stock
; Form 1065 (2008}
811011
12-31-08
2

10320328 748397 32900 2008.03020 FIELD HOUSE PROPERTIES, LLC 32900 1
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