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This matter came beforé the Court on April 25, 2016 for a hearing as to
Plaintiffs “Motion for Protection” seeking to prevent MUSC’s litigation counsel
from privately speaking with éﬁ'd répresenting the MUSC-employed treating
medical personnel who are to be deposed in the above-referenced case. After_

considering the arguments of counsel, reviewing the parties’ written submissions

and examining the governing law as applied to the facts of the case, the Court

hereby DENIES Plaintiff's Motion.

FACTUAL BACKGROUND

This case arises from medical malpractice allegations that MUSC _ |

obstetricians failed to appropriately manage an emergency obstetrical condition

known as shoulder dystocia. Following Plaintiff Scarlett W.: ’s birth, she

continued to be treated at MUSC by MUSC-employed physicians and medical
personnel. Plaintiff requested the depositions of several of these MUSC employees,
including an occupational therapist, two pediatricians, a pediatric neurologist and a

neurosurgeon, among others (hereinafter, “MUSC emplqyée' ‘deponents”). The

‘s care and ;

PLAINTIFF’S ..

MUSC employee deponents participated in Scarlett W -

treatment and have knbwledge of Plaintif;

X)Zunes, medical care and damages |} - Eﬁl‘\llBlT




Following Plaintiffs request for depositio.n, thé MUSOC erﬁployee deponenfs
requested the advice and protéction of MUSC litigation counsel in rela-tion to giving
the deposition. The Plaintiff, however, has served a Motion for Protection to
prev.ent the undersigned Counsel of Record for MUSC from advising the MUSC »
emplo&ee deponents prior to their debositions, citing patient privacy rules. -

DISCUSSION

Plaintiff afgues that the MUSC employee déponents are non-party treating
physicians who may nqt privafely speak with or be represénted. by MUSC litigation
coﬁnsel_. She argues that because the MUSC employee deponents are not,p%u.‘t of the
standard of care allegations, that MUSC's counsel cannot représeﬁt the MUSC
employee deponents. . The MUSC employee deponents; ho#vever, are not merely non-
party treating medical pi’OViders, but rather are employees of Defendant MUSC.
The testimony given by the MUSC employee deponex;ts has the capacity to i'mpact
the liability of MUSC. MUSC’s litigation counsel, -(;herefore? is permitted Fo
pﬁvately meet with, consult and Qpéhly discuss all aspects of this litigation,
including the medical treatment provided by MUSC_’S .e'mployees to Scarlett
W: | and the medical conditiéns of Scarlett W. at issue innt_his
litigation.

1. The MUSC employee deponents are clients of MUSC litigation
counsel. : -

Thé MUSC employee deponents are clients of MUSC litigatién counsel via

their employment by MUSC. The South Caréhna Rules of Professional Conduct
* explicitly state thaf “a lawyer representing an organization may also represént any
of its directors, officers, employees, members, shareholders or other constituents,

subject to the provisions of Rule 1.7 [regarding conflicts of interest].” S.C.R.P.C




1.13(g)(emphasis added). In this case, the MUSC employee depo'nents- are being
compelled to testify and have specifically requested the advice and r_épresentation of

MUSC’s counsel in relation to the depositions.

II. Communications between MUSC litigation counsel and the
MUSC employee deponents are protected by the attorney/client
privilege. : .

The communications between the MUSC empldyee deponents and MUSC -

litigation counsel are also protected by the attorney/client privilege, even though

there are no allegations of negligence against the employees. In Upjohn Co. v.

United States, 449 U.S. 383, the United- States Supreme Court held that a

corpofation’é low- and mid- level émpldyees’ information was protected by the
attorney-client privilege where it was necessary to defend against pofential
litigation. .

In this case, the MUSC employee deponents were not involved in the
negligence allegations, but they do have information related to .the Plaintiff:’ S
subsequent medical care, injuries and damages. Being MUSC employeg;, they have
the capacity to impact the liability of MUSC through their testimony. MUSC is ah
organizat-;ior;al client that can only act by and thrpugh its employees, and the MUSC'
: emplbyee deponents are entitled to representétion in relation to their depositiops
and to the protectidn of the attorney/client privilege.

Even if an MUSC employee chooses not to be “rep'reéented” by MUS'C
litigation counsel, MUSC counsel has an independent right to confidentially spéak

© to MUSC’s own employees about a patient; a right that springs from the employer-

employee relationship. (See Hall v. Crenshaw, 449 S.W.3d 463, 464 (Tenn. App.

2014); Phoenix Children’s Hosp., Inc. v Grant, 265 P.3d 417, 422 (Ariz. Ct. App.




Div.1 2011). Because MUSC can only act through its agents and employeesj,
MUSC’s knowledge is aéqm’red only through such agents and employees. That
knowledge is then imputed to the employer, MUSC. Id.

III. No state or federal 'privacy laws prohibit the communications. |

Plaintiff argues that she has a right to privacy that prevenﬁs MUSC’S
litigation counsel from communicating with the M_USC employee- deponenté.
, Thoﬁgh South Carolina State Bd. ofMediﬁal Examiners‘ V. Hedgep.ath, 325 S.C. 166,
480 S.E. 2d 724 l(1997), generally holds that a physician may 'comlﬁit ethical

misconduct when he reveals a patient’s confidences when not compelled by law or

c_onse_nte_d to by the patient, and McCormick v. England, 328 S.C. 627, 494 S.E.2fd'

431 (Ct. App. 1-99'7) recognizes a common law tort of breach of a physician's duty of

confidentiality, neither case supports Plaintiffs argument under these’
. )

circumstances.

Neither Hedgepath nor McCormick were medical malpractice cases which
would place a plaintiffs medical condition directly at issue. In this case, the
Plaintiff has put Both her and her child’s medical care at issue by bringing this
A action égainst MUSC. The;efore,' no violation of patienf confidentiality would exist
as to any communications between MUSC employées.and MUSC’S counsel.

Further, the Health Insurance Portability and Accountability Act (HIPAA)
contains a speéiﬁc exception for disclosure of health information in the context of
litigation. When a co§ered entity, such as MUSC, is_ a party to a legal proceeding,
the covered enfity may use or disclose protected health information for purposes of
litigation as part of its health care operations. 45 CFR164.501, et. seq. It would I?e

highly prejudicial to allow a Plaintiff to sue MUSC, put the Plaintiff's own medical




treatment at issue and then use privacy rules to forbid MUSC’s counsel froﬁl
speaking to MUSC’s own employees about the Plaintiff's treatment and damages.

As further support for its ruling, this Court 1ehes upon the fact that the
United States Department of Health and Human Services (‘“HHS”) has posed and
answered the following question on its own website! : “May a covered entity that is
a plaintiff or defendant in a legal proceeding use or disclose protected health
information for the litigation?” HHS's response in pertment part, is as follows:

Yes. Where a covered entity is a party to a legal proceeding,

such as a plaintiff or defendant, the covered entity may use or

disclose protected health information for purposes of the

litigation as part of its health care operations. The definition of

“health care operations” at 45 CFR 164.501 includes a covered

entity’s activities of conducting or arranging for legal services

to the extent such activities are related to the covered entity’s covered

functions (i.e., those functions that make the entity a health plan,

health care provider, or health care clearinghouse). Thus, for
example, a covered entity that is a defendant in a malpractice
action, or a plaintiff in a suit to obtain payment, may use or
disclose protected health information for such litigation as

part of its health care operations. (emphasis added).

In short, there are no st.a't'eor federal privacy laws that prevent MUSC
litigation counsel from speaking with MUSC's own employees, even those not
involved in the allegations of negligence, about a patient who has specifically put
his or her own medical care at issue 1n a medical malpractice action.

IT IS HEREBY ORDERED ADJUDGED AND DECREED that ht1gat10n
counsel for MUSC shall be permitted to meet and speak with any MUSC employee
who provided treatment to Plaintiff or has knowledge related to any and all

allegations or defenses. Such communications are protected by the attorney/ch’eht

privilege and are not discoverable through deposition or other discovery efforts.

! hitp://www . hhs.gov/hipaa/for- professxonals/faq/700/may a-covered- entlty -in-a-legal- proceedmg use-
protected-health- mformatlon/mdex htm!




IT IS SO ORDERED.
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Charldston, Soilth Carolina
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