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- STATE OF SOUTH CAROLINA - oW THE COURT OF CO\/MO\J PLEAS’

COUNTY OF ORANGEBURG - T aviLAcTion NO: 20i1.CP38 1579
. ",\'/i,]'}'ig'rf\ Breland, L s -"'i_, % ST L o

’ "'\ —- ‘/xl:\kdj{é\ "33(}‘\1‘1‘ : TR 215 OWT OF— . .3':' R j--’--'- T ‘
Dr*FFNDANT’S.}»{O’lTONIO‘IJUDG\&E\J - L
CTWITHSTANDING FHEMERDICT,OR IN -
THE ALTEQNA::VE,‘ FCR 4 \WWTR{AL o

" Solith Cazolina Depﬁrrment of
Tnnspornnon

DcFENDANT el Ciemerw —~ e

A Detendant South erohm Departmen _of I portmo :(SCDO"D xed its Momon {or
}uduement Nohvnthstanduw the Verchct or in the alrermme for a New Trial on September 13

7013 on the following ormmds

D - The Court erred in '\Ilo\vmdphmnff to. mtrodme an mxnuthentica'red Google

Street View i image ofa de‘\d tiee; and

) The Courrt erred it 1 denying SCDOT’s motion in limine, and subanuem
contempomneous motion, to intrbduce evidence that the- Plamt ffhed in his
depo:mon saying that he had ho criminal reuord

3)  The Court erred by}a]!-owing the jury Yo consider whether the Plamtiff had
‘per'manent injury nna the Plaindf{fs life gipectnncy in its jury charge, despite there
being ho.expert inedical testimony supporting lasting or permanent injury to the

Plaintiff;.

: \'Juw«\ieqm,mv S(DOT :
. Civil Acticn #o.2011-Cp-3811379. .
Deiendant SCDOT's MErromndUm of Laviin
Sugport of its Motion for IHov, or, inthe )
alterastive, 3 Mew Trigh . .
| Pegéicfiz. -
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4. The Court ex‘fed in a]lowmd P qmtnf‘q (emmony reg ardmg 7 pain in hxs lef[ arm ind’

hand, even after ﬂﬂma in SCDOI' s favor in hmmt md npOn nie

tioi {o'r directed
verchcr

ST TR 8 The Courterved i{qr'chn‘_‘rging:fheIi_fé:esip'c»ct_éf;c'y&:ib_lle_s;' R

Y8 comiparative negligence;

: mdnde\ the issue 0*’.‘*3':c§é.1rclﬂme R o

n’ only one rmeonabk mfuence an be dmwn f rOm the

evidencs.! ’Ihe trial covet must ! vxew the evidence and 1he mferenCes Lb

new trml; under Rule 50 b) SCRCP

at rewsonab Yy can Le dnwn ‘
¢ to the nonmoving party. 2\)Vhen conaxdermu the mohon
the trial court lacks the avthority to c{eude credxbx]uy fssues or to res

“and e'ndence 3 The Plaintiffs

therefrom in the light most favorab]

olve conﬂlcrs in the tesumony

burden of proof cannot be et by rel)*mc on the theo:y that the
thing speaks for itself or that the very cht of injury mduates a failure fo exetcise reasonable care.d

A hew ma] may be granted for any of the teasons for which riew trials have heretofore been

granted in actions at law in the couris of the Sm{e under Rule 59  SCRCP: Tne ‘thirteenth juror ‘

uoctrme " allows the Cireuit court judge to grant a new trial : absolute when the judge finds the

. %\ ) N
Y Williams Carpet Conitrdctors, [ne. o, Shelly, 400 S.C. 320, 325,.734 S.E2d 77, 180 (Cr App. 2012).

I See, Reﬂund w Somhland Eqmp Senl ]nc 330 C 617 634 500 T:Zd 145 154(
- Id at 634 33

Cr App 19)8)

. \NILUM.A ERELANDV SCDOT -
Civil Action No: 2011.¢p: 381379 -/
Defendanz SCDOT’s MemorandUm of taw in
. Suppon ofns Moticn for Mov, o, inthe
N - - ahernamve,a Néw Triat
P . Pagé2of13

| 526 -
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cwdencc coes ot Jusmy the verdict.s A({chtnomlly, lhe trial ;udge hns brmd dthﬁUOl‘l smma a8

l_nh )uror to graint new trial whcn he is commced LhAt)l‘ 1re has noc been dose . * e

" ARGUMENT ONE

ad fead-tree. Tne DhO(O was. nken .1c»0rdu‘-7 {0 []1& Goocle Edr th umeammp, in Mny 7(50

R o Tlnmtu’f’s éxpert, Remstﬂfed L'mci Surveyor C[lff H1rper provxdeu LESU'T‘O“Y tfn he GOOOIe

)

,_,amh "naﬁe Was }84 ree'r:’- p wer pole; u usk

View p)cture of2008 purportedly phced the

tesufy tlnt thxs p:cture was A Faxr ;md accurate representauon of that snde of the xoad durmu \{ay

2008, nor that it repre<ented a rclev’mt scene, at the time of the '\cudem

o No peraon tesm'led o the 'wthennc:ry ofthe image; nor [h’xt it was not aItered nor -
enh;mced nor t}nt it '\ccurately depicied a :e]evmt scene at 4 relevant time. No cham of custody
. tesnmbny was mtroduced The photovraph ‘W“as nota mere dembmrratlve e.\b1b1t burwas used 1o

sSupport expert testimony ahd admitted into -ewdence, over Defendant’s motich in limine and

contemporaneous objection during trial,

Google’s Street View. cameras are not common cametas, intended (G accurat :: represent
=)

the scene in front of them.? The camera utilizes eleven (11) lenses to IELOTd v 1deo.slmages are then

5 See, Trivelds v, Soudx Carolina DepL u/'Tmmp 3578.C. 545,593 S.E.2d 504 (8.C.App. 7004)
K See, Wctson v P{m”c(on 291 S.C. 155 363 S.E.24 734 (S.C. 1987).

7S Vzdcn LLCe. Google Ine., 2: l(lCVO'NMA‘(C\V 7012‘VL 4511424 (C. D Cal. Scpr 26, 2012) (rhc court hcld

E (11'\( Goog]: Snecl Vxew <l.li depicts somewhﬂ dxs[orrcd \lcws—l e ulrved/sphencnl ones ™).

BR:dmﬂ Shorgun \,Y/uh Goomc Smer Vn:w sT{noluuomry C'amcn POPUL/\R MECHA\JICS hlrp //
S, popul Arriec mmcs com/techx.olog\, '1ner</ne.u/4232285 (|'\st red Scpxelrbcr 13, 201_))

)

: \'\/mmn BPzU.r‘ v SCDOT X
: ‘_vadAcnon NO: 2011-CP-38-1379 - .
Defendaht 5CODT's Memorandurmof Law i v
- SUppon of its Kictian for IOV, br, in the
: ‘;alxema.we ane .'Tnaf
’ hge 36f12
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taken from dxe video and put togetﬁmr by software causing an mfomﬁtxc 'mcf unnvoxdqble

; dlscomon to the { nmoc TCLOIdCd [h&leby gwina i dnsmrled repreﬁcn['mon of: [he <cene 9

(;ood e dees not '\UOW its Smec V:LW xrn‘ms to be. Lmd fif 4 LOfﬂn\CTCI’ll °€[Uh" L

’ \Vlthout pnor 'mthormuon. s ﬁcr Coovle xpecn’m ly pro]nbﬁs it /\nd or Jus nmoe to L<.

' 'Adduxon?!}" -the ds :a shown lw ()oonle Was never conﬂrmed The txmmu o(me

photow'\ph was a cmcnl consxderahon for the nohce reqmrement The j Jurywws to]d dmt the -

" pICRYE Wi tiken in '7008 l.o“'tv\.x:,

notlce of the the date the pho ohnph wi mken De{enchnt

- strenuoudy ob;ected the crns phozo 5 uswbe t]]rouvhout the trial. I-mthermore “fotice” Innged

grc'\dy on when that } mage was- nl\en

“Exhibits such as dingra'ms .md photdvmphs used to dlumate xesnmony 1bcut the icene of
an accident must be identified as acctirate before they may be properly mtroduced into evidence »13
“Ordinarily, testimony thaz the exhibir'is a fair and accurte portrayal of the scene at the time of

the accident is sufficient to smsfy t}ns requuemem "14Tn Thomas v. Duson to authenticate the

—_— )
2*And, while Google strives ta ininimize xhe dxstom’on in its images, Stréer Vies seill depicts somewhat distorted views

—l.e., curved/ aphenml ones.” See Vederi, LLC v, Google, Ine., 2: 10 CVO7747 ARCW, 2012 WL 4511424 (C.D. Cal. Sept.
26, 2012) ,

0 Gosgle Maps/E'mh Addmonnl Tcrms of Se(wc: GOOGLE (March T, 201 2), https://wwny, go0gle. Lofn/md/cn Lug/
help/terms_maps himl {Inst visired Septemnber 13, 7013)

W ryou m.ny print Google-owned Street View content from Maps 'md Earth for personal use bu¢ not for distribution
to others.” Permission Guidelines for Coogle Mays and Google Earth, GQOGLE, hitp://www, 206gle.com/
Permissions/geoguidelines.html (follow * "‘Using Srreer View and Panoramio” hyperlink; then fol]ow V'd Jike 1o use
Streer VJE\V nmgery in my project. Cm jlig hyperlml\) (iasi visited er ember 13 2013) (emphatls 1dded)

17 u.s. C A § 102 (Wcst) . .
B ﬂmmus v DLUOYI 88 N.C. App 337 344 363 S E Zd 709, 2]4 (1958)
S T}\umzu v Dmon 88 N C App 337 344 363 S E Zd 209, ..14 (1088)

. Wtumm Bnmﬂov SCDOT:
D -t .- Civil Action No. 2011.Cp. 38-1375
Deiendant Helop Mérmorandim of Lew in .
' Suppon of its totion for 3hiov; of, in'the B

o ahem.,me 2 New Trial ;.
Pageapiiz .

. 528 _
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. exhibits at tnal p]anmfx"s son testified oh voir dn'e that ai of the phorOOmphs aswell ag the
- dmomm were: fair 'md 1ccume reprc<ennuons N here P],unnff’; wxmeqsm one a{ter thé

orhcr, admmed they Lould not (emf) th'xt (h; Goocr]e Su—eet V:e w pmure Was A |"LH’/\TUE and .

‘ACCUI:\KC repre:‘,ent?\'rmh r!ﬂe ».tn&%s dxd not nlm the pluufc, they Viere 1ot pxesAenf _when.the -

i, nd th\ cox.ld nbt amhummte r],e»p fre i the

bR

Furihermote; Go"wle reetV nerated. 1’ \wm G iheSouth

Sulneme Folrrr Pexd tht Lom,,u } umnons’ may be :;cf.mttcd umy )
. 'mt xenuc'itxon 18 ln \Vcbb the LOUI[ he}d lh’lt computer ﬁmm'mom are 1dm1<sxble xf[[hey qre] 1)

ambgmm under Rule 901 SCRE 2‘

" rthe computer amm'\tlon in. South Cnrolma s Webb v CSX the Court\ U\ad the same phr'\se hxr
and accurace fepresentation”, 20 Thus the Gooale Street View puture should only have been

admitted'into cvxdence upon propcr au xhennc:mon, and it was-error to :\dmxt the picture

ocherwxse ’

Finally, the location of this image is based solely on Plainsiffs recollection of where this
accident all eoedly occured, as relayed to his attomey, and subsequendy re!nyed to Mr. Harper by
- Plaintiff's a(tomey Plaintiffs memory was tenuous, at best, and everevolving, at worst. Thus, the

loca tion was not established as the acc1dem scene.

"5 Thons v, Dixion, 88 N.C. App. 337, 344,363 S.E.2d 209 213-14 {19%88).

16 See, Thomas u Dizon, 88 N.C. App. 337, 363 S.E.2d 209 (1988) {the couirr held phcxonrapbs must be ideniified as
- Accurare before chey may be properly introduced into evidence),

17 See, Vederi, LLC v. Google, Inc., 2: 10CV07747 SARCW, 2012 WL 4511424 {CD.Cal Sc;,r 26, 2012) (Tﬁc couri
described the sireet view pncmres as “stitched tocexher ). .

<18 See, Webb v, CSX Teansp,, Inc, 36430639 654, 615 SE2d 440, 443(2003)
v, \X’ebov Csx Tmmp hc 364 sc 539 654, 615 S.E.2d 440; 448(2005) (meham zxdded)

; T}mnuuv Duson B88N.C. App 337 344 3635 E7d 209 7];(1988) “'/elbu csx Tmp hf 3645 c 0)9 5>A C
E .6155E2d #40, 448(2005) : | e

. \JlLLlAM an. oV, S(DOT'

- Civil AC’lon I‘\O 2011-¢P.38- 1373"
Dauendanl SCDOT s MemorandLm cf Laviin
Suppcn of ns Foton for. JHOY, 6r, in the.
: - allemanve 3 New Trlz)
Psge5of12 -
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AR_GUmer Two -

Thc. Comt erred in den)mo delcnd'\m s motion in hmxm_ io mrroouu. wldence that the

thnffhed in hn depouncn wmo ths u he

Comron ry he]d dﬂt Defmdant should hn\e known about thtuf’s mmnmﬂ

; 'uefc ,\.nnt [ook]’lﬂmt fsde 0\

lml no mmm’d recozd On ptcmber “ ’013 che

st ry b" the

V ver as \\m rel,.,eri com.n omne'\usxy fo rhe ’“ourr

A{endmt tebk P ARG d er c\“non the Befer nuant s :rm.w,m L]mr dxe Flain r.ff Mu

liv ed in lhe sfms oF\V\;.hmomn and \]e\md,\ where Defend'mt aubéequently Ie'xrned the Pl amtiﬁ

had cn.mml rev.o'ds Addntxomlly plmnuff produced athh

depomnon for the first nme

N o‘u

g un"onmnon frOrn e1ch specxﬁc m, such 28 South erohu SLED CATCH websne Thm

about the rccords Until Defenchnt lmmed in thn{ fs
depos,mon the‘ States Defendant should seaich.

Defendanr could not h'lve Iniown '

Defendmt was not.able to cross examine Plaintiff

on his untruthﬁll te«t»mony from the deposmon regarding hls conwcuons Thus, prohibiting'

defend.mt from brmamo up perjured Leshmony at trial,

Siiﬁihrly, Defendmt was prevented from questioning Plaintiff about his van and any

damages thereto Plaintff testified there were pictures of thc damaged van, vet tione were ever

" turned over to Defendant, and none apparently exist, DLfEDerﬂt re]led on rhls repre<enmnon. and

were not able to Crossfmmme Flaintiff on the alleged damage to his van. In fact, other than

Plainciff and his passenger’s testimony, no evidence was introduced at frial of ; any damage to the

- vehicle. Yet, Phaintiff tesified that the airbags went off, signifying 4 sxomfxc;mt impact. And }er no

pictures, receipts, or other evidence was introduced about the damage or state of the van. In fact,

Plaintiff testxﬂed the van was drivable.

Ru]e 32 SC}\CP, says the deposmon of a party ;. may- be used by an adverae parry t’or .

any purpose Yet here De ehdant was prevuned From usmfr the Plamnff’q deuoaxtlon teﬁnmony

. - Witiiam ansunov S“CD(-Z)T .
: b Civil Action Mo 2011-¢p 38. -1379
Def&ndani SCDOT s Memérandum of tawin, -
Support of i ity Monon for INOV, o, in the
R alternam’e aNeanal :
Page 6 ofJZ o
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4

. o abour the lack o( cnmmaj recOrd despnte a tnompxecenmnon of PIaiIati(tfs‘chnme)aOn—iik‘e'(
o : resumomea, whrch <hrfrcd and d*nnned i sul( hrs perccn Ld mdrence. ]n fact, Defériv'e counsel-
~.spent a nL\JOTll’y of P]‘nnn f’s time on the witness s r.md readmn P].nnnff’x dcposrmon [ hn‘n T -

éndy mcommten At bEal’ ‘and wry ln(ery pe 'urmblm tesumonv

B begatlse Plaiad itf Was-co

fnu.?

o or 0{ the re‘e'\w: 0r me \van 63$ nOm rne- S Lo

on fmcment lmpO\Ed for tlmt cony iction, whlchuer is the later da.e unless L'\e courc determrnes,

P

in lhe mteresta oFJust ice, t}"rt the prob'z ive V'\Tue of the ¢ convrctron mpporred by t‘re ‘““crfiq facts .

Ph nrnf;s C}L’l{u ter for

ednrely tamted \vhen'he .mawered dnt he had no cnmrnal record thtr(f’a

'~more han' K 10»\ arc’befcr’e Lhe m__ runon o.»tf*;is '¢rlon h'qw-eve.n

’ mrthfulness was,ini

c1se hmaed i his reLountmd whete this accident oecurred, The thbf?s experts mvesna ations
- began with the P]nintiff’a attorney showing them where the accident lnppencd In orher wotds, the
. b(peﬁs’ opinions vtem from Plaintiffs representanons to }us Attorney. Addrtronaﬂy, P].nnrir’f’s _
damages were p'un ‘and suffermg and were estiblished laz igely through his own testimony. Thus, all
Plaintiff's evidence is based upon his word. From the credibility smndpomr if Plamt ff lies about
‘ ) his criminal record, then he may not be credible, and the ]ury should have been allowed 1o _
A consider his credibiliry by receiving information about his denial of having 4 substantial criminal A
) -record Plaintiff gave in mcomrstent temmony mulnple times at trial. The De.endmr had t6 ask
. Plaintiff to read his deposition temmony over and over durmu cross examinatien, which gives _
greater-weight to the defendant’s assertion that the Plaintff lied rhrouuhout the hi%tory of the c;nte'
about the wreck, its location, and his damaves Furthermore, Defendant sought only to iniroduce

the convictions as evidence of false testimony, not for the substance of those convictions.

Und¢rboth the SCRCP and SCRE, as above-outlined, Defendant should have been

R allcwed o mtroduce Plamtrff’s entire hmory of ]ymo in thrs miter, mdudmn l"ma aLou[ hrs

. cnmma] hrstory, m rts case in cluef and/or on CrOSa exammauon 1ot nq_ev.‘rrly for. the purpose _'.

qu 287 Earw'ov SCDOT .
~° 1 L. Civif Acion'No. 201 1-Cp- 3841379 -
DE/Endun‘ 5CDOT'< Memo'andum of tewin
Suppon of its Moncn for Iflov, or, inthe
. . alterna"rve a New Tnal O
’ ’ Pﬂge 7 ofl"
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of hxs cnmxm] reCOrd but bcmme Pl.tmtnff concealed hm {)ﬁckoro\md thw'\rted d]\cow.ry, and

show&.d humc]f to I Lk credi blhry Thoqe urors prqndmcd thc T\Lfenianr, nnd the Defmdmt
belxcvea he is entitled to A new trml

:-'AR¢Uﬂ.iEgT'Trin’éE' o

. perinanent injury and the inclusion Aofpl:mm H’a me expecmncy dnrmu thc )ury LhRT"E

\‘f'fl.eret}‘enmry is- bscure tl at Ia, th ef’eLt o.f,w_ljic -

e m)ured p'uty or dxer o
lay \vxmessea docs not prcmde sufﬂc;ent proof medical o or other
e\(pert opinion testimony is tequired to estﬂbhch the futute effects of

an obseure m)ury toa dearee of reasonable certaingy.”2!

The Plaintiff ‘presented no expert tedical testimony that his injuries would be lasting of
permanent, Furthtrmorc, the Plaintifs expert medical testimony asserted that the PlaintifPs
- o surocnes were a result of aging and were inevitable, as a consequence of prior neck fisions

performed in 1999,

Courrs haxe also hc]d that expert teshmony was required to support
. Tecovery for permanent injuty and furre pain md bU{fCTIDg

fesulting from back i injuries, where the p]'untxff complained of pain

in his back and neck resulting from an automobile co}lmon and

there was no dlrect declaration by any medical witness conderning

the medical probabxhty as to either pcrmzmem_e or future p\m

. ' and .suffe'ﬁno ]endmc tbe LOUI‘[ to delermme tI iat che Jlll’y shou]d
- ; S 20 A LR 5:11 1 (Ongxmlly publlshcd in ]994) (cntmg Sna}un i, CLm'enger. 603 SE Zd 197 (“V Va, 2009)) )

- Wuw.m BRELANDV SCOOT ER
S CrwlAcron No.2011-¢p.38. -1373 7
De{endant <CDOT < Mnn‘orﬂndum of Lzt in
© ' Suppent of:ts Mohan l’orJNOV or, inthe - . .
ahernanve aNew Tnal o
Pige Bof1al’
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E _hot h’we been a‘lowed to 1w~1.d d')m’wés for permmem injury or -

fu’ure pain, dnd \uffermﬂ :unce LBL mJ\mes were de'irly sub;euwe in

. chamcter ’2

B . ""In 7010 the P .nnnﬂ‘"a neck wws fufed ﬂ)O\ze am{ be]ow xhe ;099 .Uxxons Douor e el

mérafy’ '\s\ermd chat he had neck, bu.k and elbo'v p'nn md 1nunbn==s in his 1eft arm and’ h’mds

aII ot' m.ich he hﬁd pnor ko .he \vreck md rhqt he could nor do as inuch as he-used to do

festi ony Was mtmuuced that remote]y

‘\:reﬁsonable,deoree of medncal cert"umy staridard
A ARGUMEN’T FOUR

) qumhrly, the Court erred in xnstructmo the jury on rhe hfe expectancy nbla in§ .19 1 150
. of the Code of Laws of South Carolina. In Johnston v. Axken Auto Pasts, the Court held where the
plaintiff testified hls right Lnee had “never gotten right,” and that “nothing ¢an be done” about,
and this there was evidence of permanent injury.2 Unhl(e Iohnston here expert medical
temmony was offered. In fact, more (han an hour of guestions were asked by the Plaintiffs
attorney. Yet, the medical expert 169[1{)3({ to neithér permanent | m)ur,' nor futute pain and
suffering. In Fishburme v, Short, the Court held it is proper to charge the lee if here is ewdence
which would make the issue of permanent injury a jury qucmon H1n Fishburne, s here, the _

plaintiff testified she had pain, which continued for two yeats aftet her car accident.® The Court

220 A LRSI (Originally pubhs\cd in 1994) (cmphasxs added) {citing Huss v Vande r!ey, 29 Wis 2d 34, 138 NW124
192 (1965))

e 3usc 25, 289 428SE2d /37 739 (Cx, App 1993)
"‘ zsssc 546 550, 2355E2d 18,120 (1977) '

. s Qre Fuhb m~eu ‘}mn 7685 C 546 550 2358 E Zd 118 ]70(1977)

VJILUAM anu\nov SCDOT S

- Civil Action Ho. 2011:CP 381379,
Defendam <CDOT s Memorandum of Law in
Suppon of its Monon o1 JNOV, or; in the

: alterna"n’e a Mew Triat |
Page 9 of12
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in Fl'.sjlb._ii,fﬁe found “ro fe\{fdéﬁc‘é. tending to éstabl Jsh perxmnent dmb:hry Was pr‘eﬁénred 6 -
_ Thelcforu, the Cbuﬁ in 'Fls?xbumc did not fmd xhe p]ammf's rutmaony about pnm she e‘(pcmnad

‘ l."or- two ye,\ a!'ru the accident to be sufﬁuent o C\mbllbh permianent dmbxhty, and thcrefore )
e maufhcxev\r-w <\)ppovt a Lh.\["’L of thc hfe expgu mcy .1ble~ a Tnue tm. (,oun in [hl\ cwsé errr*d b
¢ ]Jnrgmu r}*e)my w:th the 1fL Evm‘ctm«.y mbk\ ‘ e rhe only £

e .Jf‘Tx

m;ury CdITIE (rom the Pl Blalntiffh

,\xxv u,.m \uchc

" $100,000.00.

] h'md

"'In 1ts motion | in hmme and dxrected verdzcr motion, Defendant souoht to hwe :my evxdeme nbout

Plaintiff's 1e{t arm and h:md pain xtnckcn s DoLtorMummancni tesn‘fied the pain in his nrrri
P and the st sUrgery required as a result of that Paini were due ts :m abno'rmal or '\ber'nn't musclé in
o PlaintifPs am; Plamtxffcomented and the Court agreed with Defendant and dmllomd any and
all raedieal dam'wes and amounts relating to the left arm surgery; however, Plaintiff testified About
his arm piin and hand numbness during the Plaintiffs case in chief. Durinig Defend'mt’s motion
for directed verdict, the Court explained th at Defendant had .‘.]re\dy won on the issue of the lefr -
arm. Not‘.‘»;ithstnndmg the Court’s reassurances, Plainti (fh*nd q]re‘xdy tnnted the trial by testxfymﬂ
about I;ain that W'us.ume]a‘te-d to his claims about his neck, and Defendant objected
. comémporaneou»ly and even dllrmrf the inchambers conference remrdmcr)ury charges. Thrs A
_improper testxmony may have been a considertion of the ; Jury in its verdict, wlnch exceeded the

Plaintiff's actual memcwl bills by more than $100,000.00.

6y .

S MSeq, i -

Banuuov. cCDOT P
- Civil Action No.’ 2011:Cp; -38- ]379_
Dcfendant SCDOT s Memorandum of Lu‘v in -
- Suppon of its Mchon for INGY, a¢, in the
b ; e)temahve aNew Trjal -
S Page 10 ofJZ
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ARGUMENT ST

Duspnte the \ecumony o[ phmhff“md !ns p-nssenrru .h'u the phmuﬂwn e\ceedma the

i upeéd limit whén an oncommo \'Ph)de 'derred h1m w2 h'mrd xh'c Cou:t mﬁ"xoperly Aexb‘é(l to.- LT

: xn;trucL IhP J\uy on t.cmmr tive ncolwence, n]thouuh it did lnx‘

at so**xe-pnmt, ret\nted m }T“r \UT'«"J‘y CUe tor the Ph nh‘f" §°

prevmm su*dery In other word: the uouor tesufled tlnt the Pl'unuff would gei worse, '\nd wu

"(.ttlnf’ worsé as idm iced by the bOne spur: on: thu‘f’s <pme ln l)oht of Doctor mummm

reshmom',. th&;ep; may hwe fol.nd *‘1.41 thie De fenda

AN

) . Wkia BaeLariov, SCDOT
R A e T -~ Civil Action Mo: 2011: €P-28-1379.- -
T o e T : Del Gnd‘\m SCDOT's Memotanduny: of Law § in )
) ’ <upport of its Motiea foi ) NOVY, or, in the
A . ahernanve a New Tnal :
Pzze 11 of 12
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" CONCLUSION

The enor\ of the Coiirt, a3 st (orth 'lbo\(. cannot be’ Lorreued in thm action \wthout

or:mt ofjudgmehtnom'uhqmndmo the \udm, ora ne‘v tr”l L R B

T RIGHARD B Niss|
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(803) 2455178 .
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STATEMENT OF 1SSUES ON APPEAL

L DID THE TRIAL COURT ERR IN ALL OWING RESPONDF‘\JT TO
AUTHENTICATE A STILL PHOTO FROM GOOGLE STREETVIEW THROUGH
RESTROSPECTIVE, CIRCUMSTANTIAL EVIDENCE WITHOUT PRODUCING ANY -
TESTIMONY TO SUBSTANTIATE THE ACCURACY OF THE COMPUTER- GENERATED
-IMAGE QR ANY EVIDENCE D“SCRIBING THE PROCESS OR' SYSTEM WHEREBY -

- GOGOGLE STREE FV”:W DRODU E:S ITS 'MAGES 2 '

;-_ ik DID THE 'IRIL\L URI EKR NAL O_‘MNG RI:SPONDEN" TO. -
ES TABLISH CO\JS RUCTIVE NOTICE BY ASSERTING THAT A HAZARD COULD rlAVL
BEEN DISCOVERED BY MORE DILIGENT INSPECTION WHERE THE PARTY CANNOT .
PRODUCE ANY EVIDENCE THAT ANY WITNESS OR PARTY OBSERVED THE =
rfAZA RD PRIOR TO THE 1NC1DENT GlVlI\ C RISE- TO uAuILlTY’ - T

111 DID TPE TRIAL COURT ERR ]N CHARGING THE LIFE EAPFCTANCY
'IABLES TO THE ]URY WHEN RESPONDENT WAS NOT ENT]TLED TO FU TURE -
- DAMAGES? ’

IV.  DID THE TRIAL COURT ERR IN EXCLUDING EVIDENCE OF
RESPONDENT’S CRIMINAL HISTORY, WHEN APPELLANT OFFERED THIS EVIDENCE
- FOR PURPOSES OF IMPEACHMENT?
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i spec1ﬁc tree‘tnatn_ro"lmately caused Resnondenfsanruaes

STATEMENT OF THE CASE

ThlS case arises from the alleged January 7, 2010 colhsxon ofRespondent and
a. dead plne tree lymo across a portion of U.S. nghway 321 in Or’moeburg County

Respo dent clams SCDOT neghﬂence in mamtal i c,Athe roadway proxrmately o

: "anﬁsed his nJunes related tc tllea ,eged'colli"slon S N

On June 25, ~01- pellantn‘ed lL Mot on for-Sum ma'yjuogmem purstant

to Rule 56, SCRCP on the grounds Appellant d1d not have constr uctlve notlce ofthe

,and Appellant co .“netl -

thh 1ts mternal manuals for roadwaylnspectlons in the relevant tlme'frame (R pp
19 29) By Order of the trial court, dated August 30, 2013 thls Motlon was demed
Repp8—9). -

The trial co.tlrt verbally denied Appellant's Motion in limine, on the admission .
ofa certain Google Street View computer-generated image purporting to'show the
-<particular dead or dying tree still standing off the'SCDOT,ri'ght-of-way in May 2008,
almost two years preceding the instant collision. (R Pp. QO 31;p. 64, hnes 1--21).

Appellant sought, in limine, to 1mpeach Respondent on hlS falsehood under
oath, regarding convictions for receiving stolen property and conspiring to commit a
burglary in Nevada, and a conviction for ma'nufacturing-'/’dellvering / possession
w1th 1ntent to dlstrlbute narcotlcs aclass B Felony in Washln0t0n State. Respondent
E _ .had demed any crlmmal record at his deposmon (R pp 511 518) Appellantlater
| : dxscovered the convnctlons and souoht to 1mpeach Respondent ThlS motlon was
also demed (R PP 30 -31; p. 65 hne 15 p 69 l1ne 17 p 70 llne 40 —p. 74 lme

7 pp-511--518).
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Attrial, the Appellant’; directed verdict motion was denied, and the jury -
.found for Respondent {R.p. 30'5 hne96 10)
On September 13 2013 Appe]]ant filed its Motion for ]udgment
otwrthstandmg the Vermct orin the Alternative for New Trial. (R.pp. 3/‘——38) On

--janLary ”13“2014 the tr,al COLquSSL"G’LS O,der oenymgnpp 11"1“ smntrm (R po-..j»."."_.' '

Summaryyddgment is’ proper when there is no genume lss-ue asv-to any P

' materlal fact and the movmg party is entltled to )udgment as a matter orlaw Rule

56 (c); SCRCP, Burriss v. Anderson County Bd OfEduc 369 S.C. 443,633 S.E2d-482

(2006); Dawkins v. Fields, 354 S.C. 58, 580 S. E 2d 433 (2003). “If the pleadings,

depositions, answers to interrogatories, and admissions on fi}e, together with the

afﬁdavxts 1fany, show that there is no genuine issue as to any material fact and that :

the movmg party is entitled to ludgment as amatter of law,” the circuit court may

_ dgrant a motion for summary Judgment Ibid. | | |
App‘ellant, a governmental entity as contemplated by the South Carolina Tort

Claims Act, is entitled to judgment as a matter of law for any loss prokimately

caused by adefectora condltlon in, on, under or overhangmg a hlghway, road,

S stx eet causeway, or other pubhc way caused by a third party unless the defect or.

_'icondmon is not corrected by the partrcular governmen‘tal entlty respon51b1e for the-‘- -

mamtenance thhm a reasonable time after actual or constructlve notlce " §15 78
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'ple]ud ce to th ellant lj’acmtell v. acca., inc, 302 S.C. 29"; 3%5 SE

60(15), S.C. Code of Laws. Bemgm derogatlon ofsoverelgn 1mmunlty the Actis to

_ be strictly construed agalnstllablhty §15 78 20(1‘) SC Code ofLaws ,

The admlssmn and exclusron ofevrdence rests within the sound discretion of

the trial Judge and hs c’ec151on w1ll not be dlsterbed on-appeal absenfa clear

- showm ofan 9bLse cfdlscret\on tne commlssmn ofleg Lerrorin its everc15e and

l’ T
)

'd7 6‘

: (CtApp 1990) sze v. sc Dep tofTransp 3435..224,234 540 S E2d 87, 92

e ”ln rulmg on the demal of motlons for dlrected verdlct ] n.ov. and a new trlal

the evrdence must be conSJdered ina lloht most favorable to the non-moving party.

[The Appellate Courtis] not atliberty to pass upon the veracity-of the witnesses and

determine the case according to [their] view of the weight of the evidence.” Graham

v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984). “If there is any evidence to sustain
the factual ﬁndmgs 1mpllc1t in the jury's verdict, thls court must affirm.” Hilton Head
Island Realty, Inc. v. Skull Creek Club, 287 S C 530,3 9_S.E.2d 890 (Ct.App.1986),
cited afﬁrmatlvely in Brownw. Orndorﬁ’, 309S.C. 320, 324-25,422 S.E.2d 151, 153- |
54 (Ct. App.1992).
ARGUMENT
4 STATEMENT OFFACTS
Respondent alleges he was drlvmg down Hlohway 321 around mldmght onv

Janmry 7, 2010, when he struck a dead pine tree. lylng across the roadway (R p. 12)

'The Neeses Flre Department was called to the scene. The records from the event o
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r’eport no injuries, and the witnesses at the scene report they vt/ere able'to remove
the tree by rollmgltto the side of the road. (R p. 509 p. 283 Imes 16- 23)
While Respondent denied medical. a551stance the nlght ofthe 1cc1dent he
- ctalms he suffer ed 'r‘)unes to his neck, whrch requlred surgical mterventron and

Wmm i equtedm wor sene" and co“tmulna neck oam ("{ p ML.» nne o———p 450 Jine -

- 23) Attrral Responaen g -~--sxrnn testlf\e p nde “,tnad apxe‘”ous

neck i mJuxy, as we]l asa degeneratrve bone condltlon Wh]Ch made th more

At tr1al Respondent warved actual notlce on the pal t oprpellant (SCDOT)
but proceeded on the theory that Appe]]ant should have known” of the ex1stence of
. the dead or dymg pine tree durlng the period of its rottlng and collapsmg, a perrod -
WhICh Respondent s expert estimates would have been one to three years txme (R
p. 188, line 3—p. 190, line 1).
1. THE TRIAL COURT FRRED 'N ALLOWING RESPONDENT TO AUTHENTICATE
- A STILL PHOTO FROM GOOGLE STREET VIEW THROUGH REST ROSPECTIVE,
CIRCUMSTANTIAL EVIDENCE WITHOUT PRODUCING ANY TESTIMONY TO
SUBSTANTIATE THE ACCURACY OF THE COMPUTER-GENERATED IMAGE OR ANY
- EVIDENCE DESCRIBING THE PROCESS OR SYSTEM WHEREBY GOOGLE STREET
VIEW PRODUCES ITS IMAGES.
Rule 901(a), South Carolina Rules ofrEVidence requires a party to satisfy “the
requlrement of authentlcatmg or Jdentrfymg an 1tem of ev1dence by producma '
evrdence suffc1ent to support a flndmo that the 1tem is what the proponent c]alms

: 1t is. Authentxcatton can be comp}eted by any number ofmethods ln this case, the-

. trial court permitted Plalntlff to admrt mto ev1dence Google Street View computer
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generated still images, or screen shots, without satisfying the requirements of Rule
. 901.-
ln order to attempt to authentlcate the image under 901(b) Plamuﬂ‘,'

emp]oyed experts namely a surveyor and an arborlst 1o attempt to estabhsh that

' L‘Je uoogre Jmages were in- fact an’ accurate result prodmed bv an arcurate; ‘

_—— = el el

o 'pr.c- ess or s,/stern pursiant to 9 1(b)(1] or 901(b)( ) HOWever nert‘.er e\rper

: had any knowledge of the tree prror to its. demlse and no other wrtness cou]d speak

X haracterlstlcs of the standmg uee nor. hs vxs,o,hty,_ r\r:.or tc"r‘he mcrdent'_? e T

testlmony regardlng the ‘process or system" that is Google Street Vrew nor its
accuracy Desplte these falhngs the trial court improperly admitted the computer-
aenerated Google 1mage 1nto ev1dence over the vocxferous objections oprpeHant
Respondent used this image of some standing, dying tree, for exclusively
' su'bstantive purposes to overcome the South Carolina Tort Claims Act's excepti‘on on
% constructive notice, as well as to discredit other witnesce » d landowners whu
hved besxde and in front of the offending tree, saw thrs-tree line regular]u, and
uniformly testified they did not observe a dead or dying tree in the vicinity prior to
the accident. (R. p. 273, line 7——p 277, line 22; p. 395, line 9—p 397, hne 20).
In short Respondents case rehed exclusively on thrs computer generated »
Gooc71e lmage posted onhne almost two years prror to, thrs mcrdent -as no other’»"-.‘
' evrdence or testlmony could be produced to 1nd1cate that Appe]lant “shou]d have:- o
| known of some diseased or dymc tree a]leced to have contrlbuted to the accrdentxn'

thrs case. For thls reason, the admlssmn of the Google lmage was e\treme]y
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 prejudicial to Defendant, and its improper admission warrants a new trial. See Rule
403, SCRE.

A South Carolma courts are compelled to quure into a spec1fc process
or system, and its accuracy, prior to-accepting its results
, - as authentic, pamcularly where images formed by a _
- ... . computer reconstruction are offered | _or_,wostan tivetpzjrposes,

.'é,cteo.ted'_‘testimonv fr'o 'Desoonaents e\me ts” that tney’

routmely rehed on Google Street V1ew in the course of then busmess as sufﬁc1ent._

c ewdence to authentlcate tue computer gener ted uooele lmagc under Rtle JOl As,.A

“ft‘)e Google 1mages were offered mto evrdence for purely substanuve purposes asv

>':opposed to demonotratxve purposes ‘andarea computer r econstructlon themsel\/‘es"-’~.’i .
this evidence was-insufﬁcieht and the trial court’s inouiry wholly deficient.

"Accord.ih'g to éoogle; Street View combihes' i_rh'ages_ of a wide range of views
recorded by muttiple cameras having wide-ang]e lenses mounted on a moving
vehicle. Those photographs are overlapping pictures taken from a single locatlon at.
approxnhately the same t'me The images are stitched together into a virtual :
spherical composite image. The resu]tihg image is a two-dimensional representation
of a spherical shape.” Verderi, LLC v. Google, Inc, 744 F.3d 1376, 1380 110
U. SP Q 2d 1001 (U.S. Ct. of Appeals, Federal Circuit) (March 14, 2014). Further, the
images are “curved or spherical, and never flat,” and are not intended to be viewed
asa ﬂat two- dxmensnonal representatlon but rather give the’ v1ewer the e\perlence

.'.Of “Standmg rn the center of [a} sphere " Id. This procees can be compared to the:"”
.Iwarpmg mherent in maps | two dlmensmnal representatlohs of our sphencal Eerth
]n both cases there 1s dxstortlon at the margins where the empf)r space rntlst be

“filled m" tocreatea complete Jmage
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The mounted cameras at use in the co]lect1on of these images utilize eleven
(11) dlstmct lenses to record 1mages from an unnatural heloht several feet on the
top of a vehicle travehng the roadway, in this case Hlﬂhway 321 in Orangeburg

'County. See Rldmg Snmgm thh Google Street Vle'v s Re‘/olutlonmy Camery, Phlear

. Mechan.cs,httn //www Donula mecnamcs com/ cc. 0102v/cadeets/rew>/445428

6 (la~t visited S pte ber 13, 4015) _See 'Bsh.r." the bcenes of f‘oog e Street wew

- WWW. google com/maps/about/behmd the scenes/streetvrew/ (last 'visite'd

--—_:}—Ceptember26 2014) R

1naccurate process nor of the mherent and unavondable dlstortlon caused by the
Street View compllatlons In fact, the trial court fal]ed to, conduct any such inguiry
‘*?-'5‘: ‘mto the process or system, or its. accuracy. To authentlcate.ewdence before
= admiséion. Rule 901(b)(9), South Carolina Rules of Evidence, compels such ihquiry.
= In Clark v. CantreIL 339 S.C. 369, 52_9 S.E.éd 528 (2000), the Supreme Court of
: ~South Carolina provided a .test -concerning the admissibility of demonstrative
evidence created by computer-generation. The- trial court incorrectly applied this
testin this case, weighing the four Clark factors of (1) authentication, (2) relevancy,
(3) accurate representation, and (4j compliance with Rule 403, in favor or
Respondent1 However in the mstant case, the 1mage of the dead or dymo tree

: whlle computer generated ‘was.not offered as a. demonstratwe axd evrdence “that B

explams or summarlzes other ev1dence and testlmony Such ev1dence has :

! Appellant contmues to obJect to both the use of the Clark demonstrative ev1dence
_test, as well as its application in this particular case. As Respondent failed to
authenticate the image properly, even this lower-standard balancmg test should not
favor Respondent
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secondary relevance to the 1ssues at hand; it is not directly relevant, but ‘must rely
_on other material testlmony for relevance " Clark v. Cantrell 339 S. C 369 383 529

s E 2d 528 537 (2000).

- Contrary-to Clark, t..c computex genemtto Google 1mage in this case was. the

un[/ "w'lence oInered to pruve that a deed or dymo tree, whjch'was_not on SCDOT’s N

rlg it-of- wey, was v:szble and in fact "snould" have been 'ob'sev'veo and removed bv

Appellant prior to its collapse rendenng the 1ma0e the smgle substantlve pxecc of

ev1dence o:fered_lu Annehams attemot t cvercome'the cox.struc‘we notr bar of

\ the South Carolma Tort Clalms Act The'record contams no evldence prlor to the
COlllSlOI’l that a dead or dymg tree was visible to humans performmg mspectrons v
from the roadway, nor any other evidence which might lead a Jury ‘to conclude that
the tree was v151ble to elther the residents nearby, the SCDOT durmg routine
inspectlon, or any other travelers on the roadway. (R. pp. 411—445). Further, the
record contains no evidence that the tree depicted in the Coogle.image was the
particular tree Respondent claims he .struck. .

In short, the computer-generated Google image, obtained excluslvely through
the mounted drive-by lenses of the spherical, wide-angled Google cameras, was
offered in this case as substantive evidence of the truth of the matter therein
asserted i.e,the v151b1l1ty of some dead or dylng tree Under Respondents theory
the captlon datmg the image in May 2008 almost two years prlor to the mstant

A colllsJon and the screen - shot 1tself> taken together provrded unlque and

uncorroborated ev1dence that the tree "should have been" located and removed by
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Appellant prior to this accrdent ]n order-to authenticate the- substantlve compluter-
generated image and’ captlon Respondent is requ1red to do more.

Under the Federal Rules of Evidence, Rule 901(b)(9) can be satlsfed by

s showmg (1) the computer equlpment is acc pted in the field as staudard and

,.

R Raxter 73 N C App 531 537,327 S.E.2d 258, 262-263, aff’d per curlam 314 N C

competent and Was .n good working orde. when the 1mage was raptured LZ)

quallﬁed compwer operators were :“np]r‘/cu, (d‘) Dro er prn cedures were fo loufen‘

and (6) the exhlbrt 15 properly rdentlfled as the output in questlon State of

Connectzcutv .S'wmton 268 Conn 781 811, 847 A 2d 921 942 S. Ct_ Conn 2004)
citing Clarkv Cantrell 339 S C. 369 384 529 S.E2d 528 (2000) all other references .
omitted. While this test has not been adopted by our Courts, it is worth noting that
Respondents did not make any meaningful effort to'address any of these factors.

- Appellants do not propose that the Court should adopt any overly

comphcated or nuanced test for admrttmg a substantive photo obtamed throuah an

untested and unproven process or system like Google Street Vlew Rather

Appellants assert that the Court should enforce Rule 901(a) as written and require

“evidence sufficient to support a finding that the item is what the proponent claims

o 527 334 SE.2d 391 (1985) In this mstance there is no such testxmony

.10 .

in. connectron with the mput and output of lnformatlon (4) a rehable software -

it is.” Ordmarlly, tesUmony that the e\(h]blt is a falr and accurate portrayal of the .

scene, at the tlme of the acc1dent is sufﬁcrent to satlsfy this: requrrement Slzemore :
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Appel]ant does not assert a SUH shot i 1mage from Google Street View is perse
" inadmissible. prroper ly authentxcated as accurately deplctmo the scene ator about
the time in question, Rule 901 can. be easily satisfied. Here there is no.

authentlcmun the. 2008 tomputer generated image dcplcted the cub]ect scene: or.. - -

: sub]ect tree as. it was. m ]anuary 201\; at the txme of the colhs.on Thcle is no_

’ test'mon/ to estebhsn the 'r” th at’ ze,l is- tne same tvee sho wn in the im age t aken

' 'about two years prlor to t]ns accrdent

Jn thrs nse the trial ourt aIIOWed ‘lespundentnmproperly to. shlft tbe-». o

: :‘-:burden of authentlcatlon onto Appellant. a.c'ceptmg Respondents argumentonglts. A-
fdce w1thontfurther mqun'y "We clalm ittobea plcture of that spot on the hlghway
in May 2008. There is no evidence that 1ts anythmg other thanthat" (R.p.62; lines
19—21). In arguing against Appe]lants post tr1al motlons Respondent continued
this xmproper burden-shifting in again alleging Appellant failed to negate the
proposed content of the'irnage.:‘ ““...[Tr]he defense did not bring in one single witness
in here, Your Honor...They did not produce any evidence to dispute the accuracy of
the Google Earth_irnaoery, even' afterwe laid the foundation to authenticate it and
have it admissible. Your Honor, they could have brought witnesses in. They could
have brought experts in” (R p. 325, line 8—p. 327, line 6). Respondent simply
cannot shlft to Appe]lant the burden of “dis- authentrcatrng a photograph or 1mage

' Respondent properly bears the burden to authentlcate the 1mage to satlsfy".-_ :
Rule 901(b)(9) to ]ustlfy Google Street Vlew as descrlbed above or to ca]l a thness‘ : o
who had observed the alleged tree pI‘}OI‘ to its col]apse to satlsfy Rule 901(b)(1) As

: Respondent did nelther the trlal court commxtted reversible error in admxttmg the ,
11
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Google Street Vlew image w1thout testimony or corroboratmg ev1dence that the
Computer generated 1mage accurately deplcted the state of thls tree on or in, close

proximityto the January 2010 mc1dent

S 1. --THE TRIAL COURT ERRED:IN ALLOWING RESPONDENT TO ESTABLISH .
N CONST”UFTIVE NOTICb BY ASSERTING. THAT A HAZARD COU JLD HAVE BEEN__
S ufSC OVERED BY MORE DIL]CENT INSPECTION WHERh m-‘S'*’OI\IDEI\'T DID NOT -
R PRODUCF;AN‘{ EVIDENCE-THAT. ANY-WIT NJ;CS 0R: PBR“/' / OBSERVED. IHE
o7 . " HAZARD PRIORTO" IHE INCIDENT ’““/INGK ISETOL LIAB ILITY.

Appellant is a governmental entxty entltled to the protectlons of the Soath o

. uarohna"'"ort Cla.ms Act Pursuant to th\_ ,Tort C"""'

road or other pubhc way caused by a thxrd party unless the defect or condltlon is
"not corrected by the governmenta] entity. responsnble for the mamtenance w1thm a
reasonable time after constructive notice. See S.C. Code Ann. §15 78- 60(15)(2005) 2

, In this case, it is uncontested that the dead or dying tree which fell stood well off the
SCDOT right-of-way on the property. of an Orangeburg County resident.

At trial, Respondent argued that ADpelIant was on constructrve not!ce of the
recessed dead or dying tree, depxcted by Goog]e, because the tree could have been
discovered by using the Google imaging obtained-through Google Street View.
Again, it is paramount to note that Respondent did not call a single witness who
could confirm that the tree was v1sxble or v1ewed in the days months or years

precedmg the al]eged CO]]lSlOn nor, that the tree in- the lmage was the one -

Respondent-struck.

2 Respondent concedes Appellant dxd not recewe actual notice of the dead or dymg '
tree prior to the. co]hslon atlssue in this case. (R p- 271, line 25 272, line 2)

12
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mspectloue as mfﬂcrent to- p.ace SCDGT on Tio tice or a "eeo or, uymg tree

In South Carolina, no court has extended constructive notice to include the~

. retrospective avalhblhty of an unauthentlcated Google Street V1ew image, taken

from the xoof top camera system of the Google imaging car two. years prior to an

' acc1dent,.~ at, an unnatural helght-a d ?ngle not available to a--human p"erforming»

Construci:rve n‘oti'ce has ] swever, be ' rronstratea m a rnoero other

ways in srmllar mc1dents ]n Marsh V. S. C Dent Oleghways and Pub Transp 298

: C 420,380_SEZd‘“’7-|Ct Apn 1909) SCDOT was oundhabl

perlod of four years prior to its falhng and causmg injury. ThlS tree was obv10us and -

'observable from routme SCDOT inspection, and SCDOT crews had been in c]ose _

prox1m1ty to the leanmg tree and had failed to make efforts to remove the hazard.

Again in Ford v. 5.C. Dept. of Transp., 328 S.C. 481, 492 S.E.2d 811 (Ct. App.

1997), the court found constructive notice may be inferred where a neighboring

resident had called SCDOT to report hazardous dead or dying trees near the
roadway once a month, for a year, prior to an incident causing harm to a member of.

the motoring public.

In the instant case, the tree at issue grew far otf the SCDOT right-of-way.

' Accordmg to Respondent’s expert, the tree was likely breakmg, plece meal from top

'__'to bottom and was not growing at any notxceable ang]e toward the roadway (R p.

'186 lme 14——p 190 line 23) Appelhnt had not" recexved any complamts from

motorlst -or resxdents concerning the partlcular tree Appe Iant had properly

completed its lnspectlons a fact Respondentconceded at trial. (R p. 162, hne 19-

13
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o road crews m the v1c1n1ty durmc the year or years durmg Wthh the alleged tree was o ST

e
Ak

“n

con _ tlve notlce on the part Apuexlants is the f&fl that SCDOx d id in f‘ ‘1a've S

p. 173, line 24). In fact, the adjommg property owners testified they had not

observed the tree despite thelr careful observatlon of the]r lands and continuous

7 routme maintenance of thelr property adJommo nghway 321. (R.p. 273, line 7—p.

277 lme 22 p 395 lme 9—p 307 line 20).

ne only el"ment that even 'ends 'tse‘f tOWalo shght consmeratlc--l of. :

dyn.g and collapsmg 1 'thlS case tms*lactor 15 larcely 1rrelevaanc use ‘olxace..'j,A

- and the canopy of the surroundmg trees would have obscured the alleged partlcular‘. ,

tree, hldlng it from observatlon by the normal means of 1nspectlon The conclusxonA

~ that SCDOT had constructlve notlce (“knew or should have known’) is wholly- --

inconsistent wrth the testimony of the nelghbors who testlﬁed they never observed

the dead tree. (R. p. 273, line 7—p. 277, line 22; p.394, line 9~—p. 397, line 20).

. The IOWer c'ourt mlsapplied the law of constructive notice. Relylng wholly. '
on the properly excluded computer- generated Google Street View lmage
Respondent arﬂued that the tree could have been observed, had SCDOT utilized
Google Street View in its process of identifying and removing dead or dying trees,
l'nstead or in addition to its regularly performed inspections. Respondent put forth

‘no ev1dence that the tree was in fact observed or observable by any normal means.

, Nelther routme mspectlon nor, mamtenance nor ownmg the property in- questxon ;

nor hvmg next door nor travelmg the roadway by any- number of: the motormd' .

pubhc produced any testlmony or evidence that the tree was observable by the‘ ;

human eye Rather on a smole day in May, 2008 the Google Street View camera,
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mounted to an unnatural height and taking v1deo w1th 11 snnultaneously employed
lenses observed a comp051te ghmpse ‘of -a tree, only retrospectrvely and
c1rcumst1nt1ally 1dent1f1ed to have been dead or dymg at that time. Respondent

failed to produce qny othel evmence of the ex1stence or VlS]bll ty. of the-tree in the

comp-ter gene.ated Google lmage 01 any

oth‘ex tree t‘mt mloh* be a canmqate fm

date of-the accid

Appellant snnply cannot be on’ notice of that whlch is unobservable by the

A nor mal means of rnspectlon ApDell ! completed 1ts lnspectlons -of. U S hwghwav. . -

321 w1thm the approprlate tlme frame mcludmg'both daytlme and mohttlme R

lnspectlons (R p. 166, lines 16——24 pp. 411—445) No expert testlmony was
offeredto opine that the inspection process was 1nadequate._ : -

.Wlthout a single corroboratlng wl'tness and wrth only clrcumstantial
‘evidence fo demonstrate that this is in fact the particular tree, which proximately
caused Respondent’s lnj_uries,; Ré_sp'onde_nt cannot rely on the computer-generated
Google Street View image to"retrospectively and circumstantially imply constructive
notice w‘here no human witnesscan be l’dundl_to have ob»served the tree prior to the
incident giving rise to this case. To allow Respondent to do so effectively eviscerates
the Tort Claims Act exeeption' reouiring constructive notice and essentially
mandates that SCDOT utlhze Google Street Vlew or some similar technologlcal
means to mspect the roadways for potentlal hazards The trlal court erred in .
denymg Appellants repeated motlons for ]udgment as a matter of law on thls legal
question. _‘ . | i | | | .

L -THE TRIAL COURT ERRED'IN CHARGING THE LIFE EXPFCTANCY TABLES.
TO THE JURY WHEN RESPONDENT WASNOT ENTI Fl ED ”l O FUTURE DAMAGES.

.».15
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- Prior to this acc1dent Respondent suffered from chronic dlSC disease
problems and narrowing, as well as osteophyte formations more formally identified

~as’ chromc disc degenemtive changes at C-4, C 5, CS 6 and C6 7 w1th bony forammal

R encroachmentb lat lly at C4 Sanrl CS ("2 n. 380 llne 7—982_ llnc 7) These

'_‘u‘_nderl"ing'neék-problem’s- re’q d Respondent to rec em. senoas necA: sm"e vin 1999, .

wherein lns af fected verlebrae were f used At mal Responoem claimed the collision

\Vl[h the tree caused his olheiwise manageable neek issues to become svmptomahc again.

'_. Dr Mummanem \\ ho treated Respondent m 1he monlhs af ler -the cmdenr

= evenluallv referred Respondent for subsequent (reatment Jnd sur oery o address the
further degeneration of Respondent’s pre-existing neck condition. Dr. Mummaneni °
_prO\_'ide,cl ibe only expe—rt testimony regarding any causnl link beti_veen. the ear acciden_t ) S
and the injuries above.and below the previous vertebral fusion. This lestimony was not
conclusive. In response to'an induiry regarding this causal link, Dr. Mummaneni
testified: “This is how —and—how I have to 8o by. 1 hzi\'eio 'od by the history the
patient was giving. It’s the cause-and- eflecl mechanism. So he said he was not h"ivmg
Siomfcant amount of pain. He was in an accident, and lns pain got 8 gnifieantly worse.
So I have assumed that it was a cause-and-effect mech"mism and the accident might be—
might be—might have been a trigger for the symptoms.»” (R. p. 368, line 18—line 25).
Essentially, Dr. Mummaneni relied exclusii-‘el y on Respondenl’s own staiements
regaiding pain in order to treat Respondent whose onlv obser\fqble inJurV was, the
.anumpaled exaggeration of a pre- existmo ehromc LOI’]dlUOH essenmlly ouammeed to-

- _»'deomde and worsen ov eilime R. p %76 lmes 6~ 19; p 37’7 lines ) ”4) -

When questioned regarding t_he like_lihood of cominued pain fOrVR‘esponde—nl after

the surgical remedial measures, Dr. Mummaneni was unable to conclusively state one’
16
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way or the other: V“So the --‘th'e - .my answer is, like, after surgery, it depends on

patrent .Some patrents dont havc any parn Some do. So it's very difficult to prcdict

’ whrcr ones wrll Wth] ones s don't.” (R. p. 359, lme 20——-p 361 line 10). As Dr
M_um_ma‘nem cn A not contmLc trcatmg Respondent he provrded no furt iermfounation B

-reoaromg—thrs pﬂﬂlC”iaI‘ pauenrspiosress orm“w",“em ST T

Att Sal, the court d emed -Apnel ant’s motion %r a directed ’verriicr nir ihe gr}ouiidé_' :

' that Respondent had failed to prove causatron to a decree of reasonab]e certamty, as - .

‘rdr‘r South C’ITG ina iaw

- The tnal court further determmed t}iat it \i/ould beinappropnate to charoe the )ury
on future damages and rather offered the ]ury the South Carolina life expectancy tables
with _the qualifying restriction thatthe jury could disregard Respondent’s own t_es_timon_y
regarding his future pein zind'su‘ffering 1f .theijury found the testimony incredible. See .
Dariiels v. Bernird, 270 $.C. 51, 240 SE.2d 518 (1978).

: In‘this case, Respondent’s injuries, if any, were at most an acceleration or
eXaggeration of a pre-existing condition. Respondent is not capable of differentiating
frorn the naturailﬂprogression :of his prior condition and any new injuries s'usta_ined asa -
result of this incident. While typioaliy a party s able to testify to their,personai pain and
expectation for future losses, where that inquiry is outside the sphere of lay knowledge
- and complicated by a degenerative condition, causation and future damages must be
' proven by 'expen testimonyf
o The tnal court erred n enerOJnﬂ the mortu"uy tabies rvithout ﬁrst rec-]uminoi expen

' testimony on causalron and future damaoes

17
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V. THE TR]AL COURT ERRED ]N EXCLUDING EV]DENCE OF RESPONDENT’S"

CRIMINAL HISTORY, WHEN APPELLANT OFFERED THIS EVIDENCE FOR PURPOSES
OF IMPEACHMENT. ‘

At trial, Appel]ant-mo\}ed in Iimine, to admit evidence of Respondent’s prior

.criminal conmct;ons m the states of Wash.ngton and Nevada. (R. ,,p 30 —31).

: "_'These convxct*ons uere out51de or the span of tcn year as pe_rmltted_by ARme ,

_’600(.;) bqup e‘lant argt.e t._ at_ﬁesp'ondent’sint’entéon ltoneeaxmentcfu.s ‘

T crlmmal past durlng sworn deposmon testlmony should be adm1551ble nonetheless

A Any deposttlon_may b° used by any pary fo; the— ’_‘_V ) d.,’

':": Apurpose of contradlctlng or 1mpeach1ng the ttestlmony ofdeponent as a thness or :' .'..A'_ : .
for any other purpose permxtted by the rules of evndence |
In fact, Rule 608(b)(1) .a]]ows*the'adrnis_sion ofoutdated criminal_'convi‘ctions
so long as their probative,valne'suhstantially ont\}ve-ig‘h-s:the ptejudicia] effect of
'ad‘mission. Our Supreme Court has adopted a test to guide trial courts in weighing
these factors in the _c'ri'rninalvcontext that is helpful to analyze the case at bar. This
halancing test compeis the trial judge to consider: (1) the impeachment value of the
prior crime; (2) the pointin tiArne ‘of-the conviction and the witness’s subsequent |
history; (3) any similarity in the past crime and present circumstances: (4) the
importance of the testimony; and (5) the centrality of the credibility issue. See State
v. Black, 400 S.C. 10, 19, 732 S.E.2d 880 885 (2012).
In the 1nstant case, Respondent was the prlmary w1tness tor his on/n case
'regadrdxncJ not]nst the events that took p]ace the nlght ofthe alleged colllsmn but - S
Aa]so hlS medxcal treatment and pam and suffermo Respondent was glven w1de

_-lantude to address both his present dlsablhty and the leve] ofhls pam w1thout any .
a8
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2 centrallssvemt},ecase L SRR S

corroboratmg evidence from a treating physician. No i 1mages were produced of the

s vehlcle mvo]ved in the collision, nor its damage All expert w1tnesses rehed sole]y

on Respondentin locating the stump, which supported the tre‘e' at issue. As the jury

.was compelled to re]y heavnv on Res;;onoent s testlmony, h]s credrt lity became a-

At tri }Anpellant proposcd use of thc r”mhalc nvictions as evidence of

mcredlblhty only In, fact Appellant proposed to. use the evxdence ofa crumnal

charges mvolved and hlghhghtlng only the mlsleadmg and false answer found
t/v1th1n Respondent S deposmon testlmony ' "Q Have you ever been arrested
charged WJth orconvicted of any crime? A: Not thatlknow of" (R p 333 hnes ‘
18—20 p 65 line 15—p. 69, line 21). It borders on'the absurd to suggest as
Respondent did attrial, that Respondent could be ignorant of criminal convictions
for which he spent time incarcerated. (R. p 511 518 p. 66, lines 18—24). The jury
should have been allowed this mformatxon to ludge credlblht_y or predlsanLtron for
dishonest or self-serving testnhony. |
In excluding the evidence, the trial court stated counsel should have

questioned Respondent in his'depositioncOncerning the convictions, and should
have confronted Respondent then with the records. The Court may take Jud1c1al

. notice that the South Carohna State Law Enforcement D1v1$10n s websxte for
cr1mma1 records check states that only South Carolma records are avallable and :
may further take )ud1c1a] notlce that members of the pubhc ha\re no access to the

Nattonal Criminal Information Center (NCIC) operated by the Federal Bureau of
19
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Investlgatlon (R p. 519). Respondent s tardy dlscovery responses were del1vered
to counsel at his deposmon pnor to which counsel woéuld have no way of knowmg

Respondent lived in Washington or Nevada nor that he hada cnmmal hlstory in

, those states Thus, defense counsel could not L1ave dlvmed the exxsfe"ce of recov‘ds '

ern w.uch to c ..rrontuospondenun hls oepos.tlon (R p. /2 lme 6—p 4, '.1e 8). '

The t’”l’-’l ]udce nnprupor / w elghed tl.e Rure 6 8\b) fac ors, and this error

pre]udlced Appellant s case ina meanmgful way Respondent s credlblllty should

- ‘theprobatlve value of Wthh substantlally outwelghs any pre]udlce 1s reversrble

error.
- CON’CLU{SION
For tlle foregoing:reasons, Appellant is entitled to judgment as a matter of
law or in the alternative, a new trial. The above-described errors of law, violations

~of the South Carolina Rules of Ev-idence and abuses of discr’etion by the trial judge

prejudiced the Appe]lant and resulted inan unfalr trial and an unjust verth The

tr1al court rulmgs should be reversed.
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1.

1.

Iv.

COUNTER-STATEMENT OF THE ISSUES ON APPEAL

Did the trial judge abuse his discretion in admitting a photo from “Google Earth™
because Plaintiff provided a sufficient foundation for admitting the photograph?

- Did the trial judge correctly deny SCDOT’s motion for INOV because Plaintiff

established constructive notice of the hazard in this case?

Did the trial judge correctly charge the jury regarding the South Carolina
Mortality Tables?

Did the trial judge abuse his discretion in excluding evidence Defendant proffered
regarding Plaintiff’s criminal history?
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COUNTER-STATEMENT OF THE CASE

Mr. Breland filed an action on November 28, 2011, against several defendants,
including the South Carolina Department of Transportation (SCDOT). Mr. Breland
asserted he was injured while driving his van on U.S. Highway 321 in Orangeburg
Coumy when he struck a dead tree that had fallen into the roadway. Mr. Breland
contended SCDOT failed to inspect its right-of-way along U.S. Highway 321, failed to
warn the traveling public about the hazard, and failed to keep the roadway safe. On
January 31, 2012, SCDOT filed an Answer denying it was responsible and stating 16
separate defenses.

Following discovery, SCDOT moved for summary judgment on June 25, 2013,
contending it was not liable for the crash. On August 9, 2013, the court held a hearing on '
the motion, and on September 3, 2013, the court denied SCDOT"s motion for summary
judgment.'

On August 29, 2013, SCDOT filed a notice that pursuant to Rule 609(a), SCRE,
SCDOT intended to use a criminal record to impeach Mr. Breland. SCDOT also raised
the issue by motion in limine filed September 3, 2013. .

The case was tried September 3, 2013, through September 6, 2013. The jury

' SCDOT attached the order denying summary judgment to its Notice of Appeal and

asserted it was appealing that order. SCDOT also includes the summary judgment standard in its
Brief of Appellant. (App. Br. pp. 3-4). Of course, the denial of summary judgment is never
appealable, even after final judgment. E.g. Ballenger v. Bowen, 313 S.C. 476, 443 S.E.2d 379
(1994) (denial of summary judgment is not appealable); Olson v. Faculty House of Carolina, Inc.,
354 S.C. 161, 580 S.E.2d 440 (2003) (adhering to Ballenger and holding the denial of summary
judgment is not appealable, even after final judgment).

2-
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returned a verdict for Mr. Breland for $225,000. SCDOT made post-trial motions for
judgment notwithstanding the verdict (JNOV) or, alternatively, a new trial. On October 1,
2013, the trial court held a hearing on SCDOT’s motions and on January 16, 2014, the
court entered an order denying the motions.

On January 17, 2014, SCDOT filed and served its notice of appeal.

FACTS

When reviewing a motion for JINOV, an appellate court must employ the same
standard as the trial court. Law v. S.C. Dep’t of Corr., 368 S.C. 424, 434, 629 S.E.2d 642,
648 (2006). On appeal from an order denying a motion for JNOV, an appellate court
views the evidence and all reasonable inferences in a light most favorable to the
| non-moving party. RFT Mgmt. Co. v. Tinsley & Adams L .L.P.,399 S.C. 322, 331-32, 732
S.E.2d 166, 171 (2012). Viewing the evidence in this manner, the record reveals the
following:

This is a single-car automobile wreck. Mr. Breland was driving along U.S.
Highway 321 in a van and struck a rotten pine tree that had fallen in the roadway. Mr.
Breland was seriously injured in the wreck.

Mr. Breland sued the SCDOT, asserting the Department failed to locate and
remove the dead tree before it fell into the roadway and caused a hazard to motorists. V
Following a trial the jury found in favor of Mr. Breland and returned a verdict for

$225,000. (R. p. 39). Remaining facts are discussed under each issue below.
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ARGUMENTS

I.  THE TRIAL JUDGE EXERCISED APPROPRIATE DISCRETION IN
ADMITTING A PHOTO FROM “GOOGLE EARTH”

SCDOT contends the trial court erred in admitting evidence of “Google Street
View computer-generated still images, or screen shots, without satisfying the
[authentication] requirements of Rule 901, SCRE.” (App. Br. pp. 6-12). The Court should
affirm.

In denying thé post trial motions, the trial' court noted SCDOT moved in limine to
exclude the images from Google Earth. (R. p. 4). The images included “street scenes™ of
the wreck scene and the subject tree at the time the May 2008 Google Earth imagery was
produced.

In denying the new trial motion, the trial court held the photograph was properly
admitted. (R. pp. 4-3). The court noted “[s]atellite images have become a well-established
tool used in everyday situations.” (R. p. 5). The court found the jury had adequate
information to judge whether the images were accurate and whaf Mr. Breland claimed
them to be. (R. p. 5). The court found there was a sufficient foundation for authentication
and admissibility of the images by the testimony of several witnesses, including Cliff
Harper, Mark Arena, Mr..Breland and other witnesses who testified they recognized the

_stretch of highway in the images. (R. p. 5).

Alternatively, the court noted SCDOT introduced a video clip taken from Go‘ogle

Earth Street View in its primary case without objection, and that video included some of

the same images SCDOT claimed to have been improperly admitted. (R. p. 6). These
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rulings are correct.

SCDOT frames its argument as if the photographs from Google Earth are
unreliable without the testimony of either the person who actually took the photographs
or a witness from Google who can testify in detail how the particular photograph wés-
made. Neither Rule 901 nor courts around the country require such exacting foundation
for admissibility.

Rule 901 of the South Carolina Rules of Evidence govems authentication of -
evidence and provides “[t]he requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence sufficient to support a finding
that the matter in question is what its proponent claims.” Rule 901(a), SCRE. The Rule
then provides examples of authentication or identification, although the list is not
~ exhaustive. State v. Anderson, 386 S.C. 120, 687 S.E.2d 35 (2009). One of those
~ examples is: “Testimony of Witness With Knowledge. Testimony that a matter is what
it is claimed to be.” Rule 901(b)(1). Thus, the Rule has never required the standard
SCDOT would have this Court now adopt. Cf Rule 901(b)(5), SCRE (including
“[t]estimony that a matter is what 1t is clafmed to be” and “[i]dentification of a voice,
whether heard firsthand or through mechanical or electronic transmission or recording, by
opinion based upon hearing the voice at any time under circumstances connecting it with
the alleged speaker” as acceptable methods of authentication); Winburn v. Minnesota
Mut. Life Ins. Co., 261 S.C. 568, 576-77, 201 S.E.2d 372, 376 (1973) (“Authenticity of
documentary evidence may be shown, so as to render it admissible in evidence, by

indirect or circumstantial evidence.”).
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The Google Earth photographs were properly admitted agéinst’ the backdrop of the
trial testimbny. Cf. State ex rel. JB, 2010 WL 3836755 (N.J. Super. Ct. App. Div. 2010)
(upholding decision to permit counsel to;offer Google Earth photographs as illustrative
aids to witness testimony). As noted, Cliff Harper, an expert professional land surveyor
(R.p. 76, 11. 4-5, 21-23), testified that the latitudinal and longitudinal coordinates he
found at the scene of the wreck were the same coordinates that the Google Earth images
portrayed. (R. p. 50, 1. 4 - p. 54, 1. 19; p. 77, 11. 4-7; p. 78, 11. 20-23; p. 399). Harper stated
that he uses Google Earth imagery often and finds “Google Earth Street View” imagery to
be accurate. (R. p. 54, 11. 17-25; p. 82, . 1'} -p. 83,1 1; p. 87, 11. 5-14). The location of
the decayed tree portrayed in the Street View images was accurate within one foot of the
stump of the tree that physical evidence on the scene showed caused the wreck. (R. p. 53,
1. 1-19; p. 80, 1. 19-22; p. 53, 11.2-6;p. 84,1. 17 -p. 86,1. 6; p. 87, 11.22-24, p. 97,1. 18 -
p. 98, 1. 3; p. 398). On cross-examination Mr. Harper stated, “I know it’s the same spot as
the stump. That’s what I know.” (R. p. 92, 1l. 5-6).

In addition, Mark Arena, a horticulturist and an arborist (R. p. 183, 1. 1-5; p. 183,
1. 21 - p. 184, 1. 16), testified that the imagery of the tree was consistent with what he
expected to see with respect to decay and condition of the tree. (R. p. 186, 11. 9-24). Mr.
Arena took photographs of the site on June 25, 2013, and reviewed the Google Earth
imagery. (R. p. 184,1. 20 - p. 185, 1. 5; p. 185, 11. 11-12; p. 193, 11. 15-19; pp. 446-448).
When Mr. Arena went to the scene he found a void in the tree line or the canopy that
matched the tree that he had seen on the Google Earth image. (R. p. 194, 11. 5-8). That

void also matched up with the stump he located on his visit in June 2013. (R. p. 193, 11. 9-
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12).

Moreover, several witnesses, including Mr. Breland, testified that they recognized
the stretch of highway identified in the Google Earth imagery as U.S. Highway 321 in the
area of the wreck. (R. p. 266, 11. 18-20; p. 278, 1. 1 - p. 279, 1. 25). The trial court’s
decision to permit the photographs on the basis of this testimony was well within the
parameters of Rule 901 and the trial court’s sound discretion.

In fact, some courts have used Google Earth and other online imaging services to
buttress their decisions, stating these services (including Google Earth) are subject to
judicial notice. For instance, the Tenth Circuit recently stated:

An appendix to our opinion contains a helpful map of the site. The
parties unfortunately did not provide us a map. However, based on the
undisputed location of the President’s visit, ~[w]e take judicial notice of a
Google map and satellite image as a "source| ] whose accuracy cannot
reasonably be questioned’ ** for purposes of this case. United States v. .
Perea—Rey, 680 F.3d 1179, 1182 n. 1 (9th Cir.2012) (second alteration in
original) (quoting Fed.R.Evid. 201(b)); see Citizens for Peace in Space v.
City of Colo. Springs, 477 F.3d 1212, 1218 n. 2 (10th Cir.2007) (taking
judicial notice of an cnline distance calculation that relied on Google
Maps data); United States v. Piggie, 622 F.2d 486, 488 (10th Cir.1980)
(“Geography has long been peculiarly susceptible to judicial notice for the
obvious reason that geographic locations are facts which are not generally
controversial....”); see also David J. Dansky, The Google Knows Many
Things: Judicial Notice in the Internet Era, 39 Colo. Law. 19, 24 (2010)
(“Most courts are willing to take judicial notice of geographical facts and
distances from private commercial websites such as MapQuest, Google
Maps, and Google Earth.”). We do this here only to determine the “general
location” of relevant events. Perea—Rey, 680 F.3d at 1182 n. 1. The map in
the appendix identifies the approximate location of the southern
checkpoint—150 yards south of the mayor’s driveway—based on Google
Maps’s “Distance Measurement Tool.” Cf Citizens for Peace in Space,
477F3dat 1218 n. 2.

Pahls v. Thomas, 718 F.3d 1210, 1216 n. 1 (10th Cir. 2013). The Ninth Circuit agrees:
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We take judicial notice of a Google map and satellite image as a

“source[ ] whose accuracy cannot reasonably be questioned,” at least for

the purpose of determining the general location of the home. Fed.R.Evid.

201(b). See also Citizens for Peace-in Space v. City of Colorado Springs,

477 F.3d 1212, 1219 n. 2 (10th Cir.2007) (taking judicial notice of online

distance calculations); ¢f. Boyce Motor Lines v. United States, 342 U.S.

337, 344,72 S.Ct. 329, 96 L.Ed. 367 (1952) (“We may, of course, take

judicial notice of geography.™) (Jackson, J., dissenting).

U.S. v. Perea-Rey, 680 F.3d 1179, 1182 n. | (9th Cir. 20]2). Thus, contrary to SCDOT’s
view, courts around the country accept these satellite images as representing what it is
they purport to present.

Whether to admit the Google Earth photographs in this case was within the trial
court’s sound discretion. See Wright v. Pub. Sav. Life Ins. Co., 262 S.C. 285, 290-91, 204
S.E.2d 57, 60 (1974) (applying the rule that the admission or exclusion of evidence is in
the trial court’s discretion to a finding by the trial court that certain evidence was

sufficiently authenticated). The Court should affirm the trial court’s denial of SCDOT’s

motion for new trial on this ground.
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1. THE TRIAL JUDGE CORRECTLY PERMITTED PLAINTIFF TO
ESTABLISH CONSTRUCTIVE NOTICE OF THE HAZARD IN THIS CASE

SCDOT argues the trial court erred in denying SCDOT’s “repeated motions for
judgment as a matter of law on this legal question.” (App. Br. p. 16). SCDOT contends
that the only evidence Mr. Breland presented to establish constructive notice was the
Google Earth street view, which is insufficient as a matter of law. (App. Br. pp. 13, 15-
16). SCDOT concedes that the evidence established it had road crews regularly in the
vicinity of the tree, but asserts “this factor is largely irrelevant” because in SCDOT’s V
view, surrounding foliage necessarily hid the subject tree. (App. Br. pp. 14-15). SCDOT
asserts that the trial court’s ruling permitting Mr. Breland to admit the Google Earth view
of the dead tree “effectively eviscerates the Tort Claims Act exception requiring
constructive notice and essentially mandates that SCDOT utilize Googlé Street View or
some similar technological means to inspect the roadways for potential hazards.” (App. _
Br. p. 16). The Court should not be persuaded by this argument.

Section 15-78-60(15) of the South Carolina Code provides:

* * * Governmental entities responsible for maintaining highways, roads, .

streets, causeways, bridges, or other public ways are not liable for loss

arising out of a defect or a condition in, on, under, or overhanging a

highway, road, street, causeway, bridge, or other public way caused by a

third party unless the defect or condition is not corrected by the particular

governmental entity responsible for the maintenance within a reasonable

time after actual or constructive nofice.

S.C. Code Ann. § 15-78-60(15)(2005) (emphasis added). Mr. Breland conceded at trial

that he had no evidence of actual notice of the tree. (R. p. 271, 1. 25 - p. 272, 1. 4; p. 272,

11. 13-14). Therefore the issue is whether Mr. Breland presented any evidence of
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SCDOT’s failure to correct the defect (the rotten loblolly pine iree adjacent to the
roadway) after SCDOT had constructive notice of its existence.

In the recent case of Major v. City of Hartsville, the Supreme Court discussed the
concept of “constructive notice” in the context of the Tort Claims Act. The Court stated:

Constructive notice is a legal inference, which substitutes for actual
notice. Strother v. Lexington Cniy. Recreation Comm’n, 332 S.C. 54, 504
S.E.2d 117 (1998). “Constructive notice arises when a condition has
existed for such a period of time that a municipality in the use of
reasonable care should have discovered the condition.” Fickling v. City of
Charleston, 372 S.C. 597, 609-10 n. 34, 643 S.E.2d 110, 117 n. 34 (Ct.
App.2007) (quoting Jindra v. Ciry of St. Anthony, 533 N.W.2d 641 (Minn.
Ct. App.1995)).

410 S.C. 1, 3-4, 763 S.E.2d 348, 350 (2014). See also Hightower v. Greenville County,

255 8.C. 192,195, 177 S.E.2d 785, 786 (1970) (*Where a defect or dangerous condition,

not created by its act or that of its agents, has existed for such length of time that in the
exercise of reasonable care the defect should have been discovered and remedied, the
county is chargeable with knowledge of such defect, and consequently with negligence in
not having remedied it.”).

In thi; case, Mr. Breland presented abundant evidence that SCDOT had
procedures in place for locating and removing dead trees and had numerous opportunities
Io'locate and remove the subjéct dead pine tree before it fell into the roadway. That
evidence derives from the following testimony at trial.

Cliff Harper

CIliff Harper stated he measured the location of the tree to be 197.3 feet from the

edge of the pavement at a neighboring driveway. (R. p. 80, 11. 8-11). From the stump to
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the center line of the roadway was 42.17 feet. (R. p. 81, 11. 17-18, 23). The pieces of the
tree added together were enough to reach flle center line of the roadway from the stump.
- (R.op.81,1.24-p.;82, 1. 1;p. 95, 11 10-13).. The stump was 4.67 feet from the edge of
the SCDOT right-of-way. (R. p. 82, 1. 5-7; p. 95, 1. 14-19). It was not, as SCDOT

. asserts, “well off the SCDOT right-of-way....” (App. Br. p. 13).

David Bravndyburg

Mr. Breland called David Brandyburg, the Resident Maintenance Engineer for the
central portion of Orangeburg County, as an adverse witness under Rule 611, SCRE. (R.
p. 110, 11. 4-7, 1. 20-22; p. 146, 1. 11 - p. 147, 1. 1). The central portion of Oraﬁgeburg
County includes the area on U.S. Highway 321 where the wreck occurred. (R.p. 110, L.

23 - p. 111, L. 3). Mr. Brandyburg supervises the SCDOT employees who inspect the
roadway as part of his job as Resident Maintenance Engineer. (R. p. 121, II. 14-16; p.
147, 11. 2-7)

Mr. Brandyburg’s job includes the maintenance énd upkeep of the roads and
highwaysin his area. (R. p. 112,1.24 - p. 113, 1. 1).lThis includes “maintaining roads,
fixing potholes, idéntifying hazards, a number of thinés that are considered maintenance
or upkeep of the roads or the highways.” (R. p. 113, 1L. 2-6;.p. 114, ]i. 14—1'7; p. 147,120
- 148, ‘l.>15). Part of these functions is to keep the highway safe for the traveling public
who are using the roads and highways. (R. p. 113, 1l. 7-14; p. 114, 11. 8-13). Mr.
Brandyburg has appro.ximately 75 employees under his supervision, and the number was
about the same in 2010. (R. p. 113,1. 23 -p. 114, 1. 7).

The employees are supposed to be on the lookout for hazards on the roadway. (R.
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p. 114,124 -p 115, 1. 1). Once an employee spots debris or trash in the roadway they are
supposed to remove it. (R. p. 114, 1. 18-23). The employees are also supposed to actively
look for, locate and identify trees that are diseased, dead or decayed that might fall into
the roadway. (R. p. 115, 11. 5-9; p. 116, 11. 17-25; p. 118, 1. 15-22). In fact, the employees
“have to be thorough” in discharging their active duty to locate and remove {rees that
pose a hazard to the roadway. (Tr. p. 180, 1I. 1-2). Even if the tree is not in the SCDOT
right-of-way, they are to remove it if it i1s “threatening the roadway.” (R. p. 115,1. 10 - p.
116, 1. 10; p. 119, 11. 3-6).

These obligations have been the policy and practice of SCDOT since Mr.
Brandyburg has been the Resident Maintenance Engineer in Organgeburg. (R. p. 116, Il
13-16; p. 117,11 3-5; p. 118, 1. 23 - p. 119, 1. 2; p. 409). The written policy under § 2.51
governs vegetation and states, “Dead or diseased trees located on or off the right-of-way
which may fall onto the travel surface of the roadway should be removed.” (R. p. 119, 1l.
7-23; p. 467). Mr. Brandyburg described this duty as “important.” (R. p. 118, L. 6-10). He
added, “[m]aintaining the roads for safe travel of the public is very important.” (R. p. 118,
1l. 13-14).

If a tree thét threatens to fall into the roadway is on the SCDOT right-of-way, the
department removes it as soon as they locate'it. (R. p. 117, 1. 6-11). If the tree is off the
SCDOT right-of-way, and it i-s or should have been located, then the department has a
process for removing those trees. (R. p. 117, I1. 22-24). The department contacts the
landowner about removing the tree and once they get permission from the landowner then

they remove the tree. (R. p. 117, 11. 12-17, 18-21; p. 148,1.20 - p. 149, 1. 7; p. 173,1. 12 -
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p. 174, 1. 2). Mr. Brandyburg agreed that this process is “quick” because if the tree poses
a danger they must “get it down as quick as possible.” (R. p. 117, 1. 25 - p. 118, 1. 5). ‘

. Mr. Brandyburg identified a general maintenance manual which generally covered
his job duties and responsibilities. (R. p. 119,1. 24 - p. 120; 1. 2;p. 154,11 -p. 155,120,
pp. 407-410). Part 28.822 provides “other trce removal guidelines” and states, “[o]ther
tree removal guidelines are as follows: remove fallen trees from the right-of-way, remove
dead or diseased trees located on or off the right-of-way or that may fall onto the travel-
way or shoulder.” (R. p. 120, 1L. 6-12; p. 407).

The SCDOT gives its employees training on looking for these hazards. (R. p. 120, a
11. 21-25). The employees are trained in all aspects-of their jobs. (R. p. 121, 1. 2-4). The
department gives the employees guidelines on “what to look for when [they] look for
dead or diseased trees.” (R. p. 121, 11. 8-13, 17—20; p. 127,1. 15 - p. 128, 1. 2). This
includes a tree that appears to be a dead tree, i;xc!uding the tree in the Google Earth
photograph. (R. p. 128, 1. 3-22; p. 398).

U.S. Highway 321 is considered a “pfimary route” and is inspected once every six
months. (R. p. 122,1. 23 - p. 123, 1. 4; p. 151, 1l. 14-15). The purpose of the inspection is
“to detect deficiencies that could pose a hazard to motorists or pedestrians thus creating a
risk for the department.” (R. p. 123, 1l. 13-18). This purpose includes looking for “dead
trees or overhanging limbs.” (R. p. 123, IL. 5-12).

SCDOT’s policy is also that department foremen or engineers cio “riding road
inspections” looking for hazards and problems with the road. (R. p. 121,1. 21 - p. 122, 1.

9). These employees are supposed to be looking for trees that pose a hazard to the
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roadway. (R. p. 124, 11. 11-20). The employees do some of these road inspections at nighi
so they can see the visibility of signs and markings. (R. p. 122, 1. 10-13). They. do some
of the riding road inspections during the daytime. (R. p. 122, Il. 14-16). The employees
ride the roadway in both directions. (R. p. 132, II. 14-16; p. 172, 11. 7-12). The employee
is “looking from right-of-way to right-of-way, any type of hazard that you can see in that
area that may [affect] the road.” (R. p. 167, 1l. 20-22; p. 168, I1. 2-5). Mr. Brandyburg
stated that “[1]Jf you're riding down the road and you’re looking in the right-of-way and
you see a tree that’s five or so feet beyond the right-of-way, but it’s going to fall into the
right-of-way, that is something you would see.” (R. p. 177, 1. 25 - p. 178, 1. 3). He added,
“that’s something — a tree you would remove.” (R. p. 178, 1. 7).
Mr. Brandyburg agreed these riding road inspections are “an important part of the :»
“job.” (R. p. 122, 11. 17-20). The employees are also supposed to be actively looking for
these hazardous trees at all times of the year while they are cutting grass, ditch draining
work, driveways, shoulder re-grades, litter pick up, or any kind of duty that an employee
i1s performing. (R. p. 124, 1. 16 - p. 125, 1. 12; p. 236, 1. 17-25; p. 126, 11. 9-17; p. 156, 1.
8-15; p. 170, 11. 15-20). The employee; are supposed to look low and to look high,
including tree tops that are visible to them. (R. p. 126, 1. 18 - p. 127, 1. 11).

SCDQT keeps records of the employees’ activities when they are working near
the roadway, including inspecting for hazards. (R. p. 129, II. 3-11). Each road contains
“mile points,” which permit the SCDOT to identify where on the road-the employee is
working. (R. p. 129, 11. 12-22). A “mile point” is approximately 1/100th of a mile, or 52

feet. (R.p. 129, 1. 23 - p. 130, 1. 4). The wreck in this case occurred between mile point
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3.68 to mile point 10.68,‘ar0und mile point 7.0. (R. p. 130, L. 5 - p. 131, L 13).

M Braﬁdyburg identified a nighttime inspection report of U.S. Highway 321 that
started at “zero” mile point and went to mile point 9.44 on.'December 17,2009. (R. p.
1132, 11 2-13; p. 132, 1. 17 - p. 133, 1. 3; p. 399). He also identified a daytime inspection
report of U.S. Highway 321 that started from 2.36 mile point to the 9.34 mile point on
October 2, 2008. (R. p. 133, 1. 10-24). Mr. Brandyburg identified other daytime
i‘nsl.aection réports of the highwa'y from mile point 2.36 to mile point 9.34 on November
26, 2008, February 6, 2009, April 16, 2009, June 25, 2009, October 1, 2009, and
December 17,2009. (R. p. 134, 1.3 - p. 136, 1. 8). In every inspection the employee is
supposéd to be looking for hazards on the highway. (R. p. 136, 1l. 10-14). Mr. Brandyburg
stéted that in 2009 the SCDOT removed 84 standing dead trees and over 200 trees which
had fallen ih the central area. (R. p. 149, IL. 13-14; p. 172, 11. 16-17; p. 181, 1L. 11-16).

Mr. Brgndyburg identified numerous work reports covering the subject stretch of
U.S‘ Highway 321. (R, p. 153,11 1-4;p. 178, 1. 8 - p; 181, 1. 10; pp.413-446; p. 156, 1. 20
- p. 166, 1. 6; pp. 454-466). The reports included the following:
L In 2008, someone called for work along the highway at mile point 7.56.
(R. p. 143,11 15-24). |
2. On August 12, 2008, an eﬁnployee performed routine mowing between

mile points 4.38 and 9.34. (R. p. 141,1. 25 - p. 142, 1. 4).

LI

On February 27, 2009 and March 6, 2009, employees were picking up
litter on both sides of the highway starting at mile point 6.0 and going to

mile point 8.34. (R. p. 141, 1. 3-16; 1}. 20-24).
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On March 5, 2009, an employee did regrading on a roadside ditch. (R. p.
140, 11. 15-19).

On April 22, 2009, someone called with a problem with a “washout” from
adriveway. (R. p. 142, 1. 22 - p. 143, 1. 6).

On July §, 2009, an employee was doing routine mowing along mile point
4.0 to mile point 9.34. (R. p. 140, 1. 20 - p. 141, 1. 2).

A repért on August 31, 2009, mentioned an employee doing “land
management” beginning at mile point 4.38 and ending at mile point 9.34.
(R.p. 139, 1. 21 - p. 140, L. 14).

On November 5, 2009 and December 30, 2009, employees were regrading
a portion of the northbound shoulder beginning at mile point 6.47 and
ending at mile point 7.41. (R. p. 136, 1. 15 - p. 138, 1. 13).

On December 29, 2009, an employee cleaned out a ditch and driveway

pipe at 7271 Savannah Highway. (R. p. 138, 1. 25 - p. 139, 1. 20).

- These reports involved the area where the tree fell and the wreck occurred. (R. p.

138, 1l. 14-23). The employees are supposed to be looking for hazards the entire time they

are out there. (R. p. 141, 1. 17-19). Had an employee seen the subject tree during any of

these work reports the employee should have taken steps to have the tree removed. (R. p.

144, 11. 5-13). The only possibilities are that someone did not see the tree or it never got

reported. (R. p. 145, 11. 7-9).

Mr. Brandyburg agreed that the tree in the Google Earth photograph “would be a

tree I would say would need to be removed.” (R. p. 128, 1. 23 - p. 129, 1. 2). He admitted
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there was no contact made with any landowner about removing the tree that caused Mr.
Breland’s wreck. (R. p. 176, 11. 12-15). He estimated the tree was about 30 feet from the
edge of the road. (R. p. 287, 1I. 6-10). Mr. Brandyburg also agreed that if SCDOT had
notice of the tree that Mr. Breland hit, that is, knew or should have known the tree was
there, then SCDOT should be liable. (R. p. 112,11 11-17).

Mark Arena

Mark Arena, the expert arborist, stated the-tr.ee that fell was a “loblolly pine”
which “fell due to a loss of structural integrity which is the direct result of a disease issue,

: typicaliy, a fungal pathogen.” (R. p. 185, 1. 18-25; p. 186, I1. 18-24; p. 187, 1. 10-18; p.
188,1. 7 - p. 189, L. 5; p. 196, 1l. 2-7; pp. 400, 402-404). The disease process takes place
over a period of one to three years. (R. p. 189, . 19-22). The signs of disease would be
obvious and visible to anybody that has training. (R. p. 189, 1. 23- p. 190, 1. 1; p. 192, 1l
1-20; p. 1'9.7, 11. 13-15). M.r. Arena stated the signs of decay would have become obvious
to a person. (R. p. 210, 1. 4-11).

Mr. Arena opined that the tree was about 50 feet tall. (R.p. 191, 1L 10-11). He
believed the weight of the tree V.VOUld have been substantial. (R. p. 199, I1. 11-15). Mr.
Arena also opined that the tree would have grown towards the direction of the road,
which would be where the most sunlight would be. (R. p. 190, 11. 5-14). Based upon
photographs he was provided he opined that the tree fell towards the roadway. (R. p. 190,

11 20-23; p. 401). Mr. Arena stated the tree would have “undoubtedly” covered the lane

of trave] closest to the shoulder from which it fell. (R. p. 191, 11. 19-21). If the tree fell at

a certain angle it would have covered some but not all of the opposing lane of travel. (R.
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p- 191, 11. 22-25). Mr. Arena believed the tree broke apart when it fell. (R. p. 201, 11. 12-
19). He opined that ““a majority of the trunk éémc down at the same time.” (R. p. 203, IL.
15-22; p. 212, 11. 2-5). Based upon the pieces found at the scene Mr. Arena believed that
the majority of the tree fell at one time as 6pposed to breaking off piece by piece. (R. p.
210, L 17 -p. 211, 1 11).

Mr. Arena observed in the Google Earth photograph that other evergreen trees
were around the dead tree. (R. p. 192,1. 21 - p. 193, 1. 2). The deciduous trees around the
dead tree would have lost their leaves in the late fall and winter time. (R.p. 193, 11. 3-10).
Mr. Arena stated, “[t]here wasn’t much in front of this tree going toward the road side.
The deciduous frees, which the majority were sweet gums, weré to the right and Jeft of the
tree.” (R. p. 208, 11. 2-4).

Wade Reed

Mr. Reed 1s Mr. Breland’s friend and was in the van when the collision occurred.
(R. p. 213,11 23-24). Mr. Breland was driving and Mr. Reed was in the passenger seat.
(R. p. 214, 11. 2-4). He identified the area where they hit the tree. (R. p. 215, 1. 6-23; pp.
450-451).

Mr. Reed stated they were proceeding south in the nighttime on U.S. Highway
321. (R. p. 216, 11. 13-21). A vehicle approached them flashing its lights to warn them of
something. (R. p. 216,1.22 - p. 217, 1. 1; p. 219, 1l. 5-10; p. 225, 11. 7-8). Mr. Breland
slowed down. (R. p. 219, 1l. 20-21). They were suddenly upon the tree in the roadway and
Mr. Breland “snatched the wheel .to the left to avoid it.” (R. p. 217, 1. 3—7; p. 218, 11. 3-4,

19-24; p. 219, 11. 22-24). The van made contact with the tree and went over the tree,
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proceeding down the roadway 10 to 12 yards. (R. p. 220, iL. 1-7; p. 224, 1. 1-7). The
airbags in the van were deployed. (R. p. 220, II. 8-13). Although the van was damaged on
the right front passenger side it was still driveable. (R. p. 220, 1I. 17-24).

Mr. Brelax.xd called “9-1-1.” (R. p. 221, 11. 8-9). Within about 15 minutes the
Neeses Fire Department arrived and a rescue squad came from Norway. (R. p. 221, 11. 16-
25). A state trooper also came to the scene. (R: p. 222, 11 2-3.; p. 224, 1. 12-14; p. 227, 1.
3-16). The fire department moved the tree from the roadway. (R. p. 222, 11. 9-11; p. 226,
1.23-p.228,1.10; p. 229, L. 8 - p. 231, 1. 16; p. 232, 1. 24 - p. 233,1. 12).

Mr. Reed stated they struck a pine tree. (R. p. 223, 1l. 2-11). Mr. Reed stated the
tree lying in the roadway had no bark, no limbs, no pine needles (R. p. 223, 11. 16-25).

Mr. Breland |

Mr. Breland stated that he saw an approaching truck flashing its lights. (R. p. 237,
1. 21-23; p. 238, 1. 2-5). Mr. Breland began to siow down. (R. p. 238., 1. 8-9). As he
began up a hill he saw a iree lying in the roadway. (R. p. 238, [l 11-12, 19-21). Mr.
Breland tried to dodge it but could not. (R. p. 238, 1. 22 - p. 239, 1. 6). The airbags -

" deployed. (R. p. 239, 11. 6-7; p. 264, 1. 23 - p. 265, 1. 4). Once the vehicle stopped Mr.
Breland called “9-1-1.” (R. p.-241, 1. 17-19). A state trooper and two fire department
vehicles came to the scene. (R. p. 241, 1. 22 - p. 242, 1. 1; p.. 263, 1. 25 - p. 264, 1; 19). The

fire department employees cut the tree up and moved it out of the roadway. (R. p. 242, Il.

2-3; p. 265, 11. 18-23). Mr. Breland did not go to the hospital because his van would have

been towed and he would have lost his cargo of fish he had in his van. (R. p. 243,1. 1 - p.

244.1. 5). The van was driveable. (R. p. 244, 1. 9-10).
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After he got home, Mr. Breland started getting sharp pains in his back, neck, head
and arms. (R. p. 245, 11. 19-24). He also experienced numbness. (R. p. 246, 11. 1-4). Mr.
Breland was referred to Dr. Mummaneni, but he was unable to get Mr. Breland’s pain
backtolhe]evelh\vasbeﬁnethe\weck.(R.p.247,H.B-iO)_

Mr. Breland went back to the scene within 30 days of the wreck and located the
tree that he hit. (R. p. 240, 1. 2 - p. 241, 1. 9; pp. 400, 449-450). |

Jimmy Miller

Jimmy Miller, who worked for the Neeses Fire Department, responded to a call
from Mr. Breland about the wreck. (R. p. 99, 1. 7-9; p. 109, I1. 9-18, 13-17, p. 452). The
Neeses Fire Department got the call at 11:52 p.m. on January 7, 2010. (R. p. 100, I1. 15-
21). The call was for a vehicle accident versus a tree.” (R. p. 101, 11. 20-24; p. 103, 1.
14-16; p. 188, 1l. 19-22). Mr. Miller and Boogié}{ooveroftheTJeesesIﬁrel)eparnnen(
arrived at the scene at 12:03 a.m. on January 8, 2010. (R. p. 100, 1. 22 - p. 101, 1. 2; p.
101, 1. 11-16; p. 105, 1. 16 - p. 106, 1. 4). They departed the scene at 12:27 a.m. (R. p.
101, 1. 3-7; p. 107, 11. 20-22). Someone from the Boland Town Fire Department also was
at the scene. (R. p. 104, 1. 15-18; p. 107, 11. 10-19; p. 108, 1. 21).

Mr. Miller agreed they did respond t;) a wreck of a vehicle with a tree. (R..p. 102,
1. 14-16). Mr. Miller does not know who removed the tree from the roadway. (R. p. 104,
11.21-23).

Harold Rutland

Harold Rutland was a volunteer fireman for Bolen Town. (R. p. 280, 11. 20-23).

He responded to the call regarding Mr. Breland’s collision with the tree. (R. p. 280,1.9 -
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p. 281, 1. 24). Mr. Rutland found the Ford van had struck a tree that was lying in the
roadway. (R. p. 282, 1. 1-6). He stated a portion of the tree was lying in the roadway and
the tree, had no bark, no limbs, and was rotten. (R.p. 283,11 15,21; p. 284, 11. 7-10; p.
2853, 11. 6-16; p. 286, 1. 12-16). This was after the van had hit the tree. (R. p. 286, 11. 4-
11). He and several others rolled the tree out of the roadway so no one else could hit it.

(R. p. 283, 11. 17-19; p. 284, 11. 6-10).

This testimony supports the inference that the subject loblolly pine tree was in a
state of disease and decay for a sufficient period of time such that SCDOT employees had
constructive notice that the tree should be removed. SCDOT’s own policies and
procedures required regular inspections for dangerous trees, whether or not those trees
were in the SCDOT right-of-way.

SCDOT appears to argue that Mr. Breland could not prove constructive notice by
circumstantial evidence, but had to present direct evidence that someone actually saw the
dead tree before it fell. (App. Br. p. 16). Of course, “[a]ny fact in issue may be proved by
circumstantial evidence as well as direct evidence, and circumstantial evidence is just as
good-as direct evidence if it is equally as convincing to the trier of the facts.” St. Paul
Fire & Marine Ins. Co. v. American Ins. Co.,251 S.C. 56,.59-60, 159 S.E.2d 921, 923
(1968). It is the very nature of “constructive” notice, as opposed to “actual” notice, that it
is proven by circumstances that give rise to a legal inference as a substitute for actual

‘notice. Major v. City of Hartsville.

When considering a directed verdict motion, the trial court is required to view the
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evidence in fhe light most favorable to the nonmoving party. North American Rescue
Products, Inc. v. Richardson, 411 S.C. 371, 769 S.E.2d 237 (2013); Jones v. Loti, 387
S.C. 339, 692 S.E.2d 900 (2010). The appellate court will reverse the trial court’s ruling
only where there 1s no evidence to support the rLiling' or it is controlled by an error of law. -
North American Rescue Prodiicis.

The record contained sufficient if not abundant evidence that SCDOT had
constructive notice of the hazard posed by the subject tree but took no steps to remedy
that hazard. This Court should affirm the trial céurt’s denial of SCDOT’s motions for

directed verdict and JNOV on this issue.
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1I1. THE TRIAL JUDGE CORRECTLY CHARGED THE JURY REGARDING
THE SOUTH CAROLINA MORTALITY TABLES

SCDOT contends the trial court erred in charging the statutory life expectancy
tables “without first requiring expert testimony on causation and future damages.” (App.
Br. pp: 16-18). The Court should not be persuaded by this argument as such is not the law
of South Carolina.

Section 19-1-150 of the Scuth Carolina Code provides:

When necessary, in a civil action or other litigation, to establish the

life expectancy of a person from any period in his life, whether he is living

at the time or not, the table below must be received in all courts and by all

persons having power to determine litigation as evidence, along with other

evidence as to his health, constitution, and habits, of the life expectancy of

the person. In determining the age of a person as of any particular time,

periods of six months or more beyond the last full year must be treated as

one year in using the table below.

S.C. Code Ann. § 19-1-150 (2004).

In its motion for JNOV or new frial, SCDOT contended the trial court erred in
instructing Section 19-1-130 to the jury because there was evidence Mr. Breiand’s
surgery was due to prior surgeries and were inevitable due to aging, and further that Mr.
Breland failed to present expert evidence to support his assertion of permanency. (R. pp.
35-36, 9 2; Supp. R. p. 525, No. 3; pp. 532-533; pp. 533-534).

Mr. Breland offered the deposition testimony of Dr. Reddiah Babu Mummaneni.
(R. pp. 234-236). Dr. Mummaneni is board certified in neurology. (R. p. 338, 11. 5-8; p.
339, 11. 2-9). SCDOT agreed he was qualified as an expert in general neurology and as a

neurologist. (R. p. 340, 11. 2-6).

Dr. Mummaneni treated Mr. Breland for injuries Mr. Breland received in the
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wreck. (R. p. 336, 1. 21 - p. 337, 1. I; p. 340, 1l. 10-13). Dr. Mummaneni opined to a
reasonable degree of medical certainty that surgery performed by Dr. Haroon Choudhri at
the Medical College of Georgia on Mr. Breland was reasonable and necessary based upon

Mr. Breland’s injury and condition. (R. p. 341, 1l. 12-16; p. 341,1. 23 - p. 342, 1. 3).

Conservative treatment did not help Mr. Breland’s symiptoms so the surgery was

necessary and reasonable under the circumstances. (R. p. 342, 1L 5-19; p. 344, 1. 16 - p.
345,1. 3; p. 350, 1. 23 - p. 356, 1. 7). According to Dr. Mummaneni, Mr. Breland’s
injuries to his neck reflected a “new problem” even though he had a history of neck and
back problems. (R. p. 352, Il. 13-16).

Dr. Choudhri kept in touch with Dr. Mummaneni about Mr. Breland's care. (R. p.
356,1. 22 - p. 357, 1. 4). Dr. Choudhri referenced the January 2010 wreck in his
communications with Dr. Mummaneni. (R. p. 357, Il. 13-18). In his records Dr. Choudhri
opined that the wreck significantly aggravated Mr. Breland’s neck pain, adding “he has
had progressive pain since that time.” (R. p. 357, II. 21-24; see also p. 383. Il. 17-25; p.
384,122 -p. 385, 1. 4; p. 388, 11. 15-23).

Dr. Choudhri performed a laminectomy on Mr. Breland’s neck. (R. p. 358, 1. 3-
20). Dr. Mummaneni described the procedure as “major suréery.” (R. p. 386, 1l. 5-10).
Mr. Breland was discharged in stable condition and “did better after surgery.” (R. p. 359,
11. 13-19). When asked about residual pain, Dr. Mummaneni stated it was Qifﬁcu]t to
predict which patients will have residual pain and which patients will not have residual
——
pain. (R. p. 360, 1. 14 - p. 30, 1. 10).

Mr. Breland’s medical records revealed that after he had surgery in 1999 on his
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neck he experienced significant improvement. (R. p. 362, 11. 7-22). Dr. Mummaneni also
reviewed records of treatment Mr. Breland had for back pain in 2007 and 2008. (R. p.
363,11 -p. 367, 1. 1). There were no>records of Mr. Breland having complaints about his
neck, shoulder, or arm from April 2008 unti} the wreck in January 2010; (R.p.367,1.2 -
p- 368, 1.3; p. 387, 11. 4-13; p. 392, 1. 18 - p. 393, 1. 17).

Dr. Mummaneni testified to a reasonable degree of medical certainty that, based
upon the hisfory given by Mr. Breland, the wreck triggered the symptoms. (R. p. 368, 1.
9-25). He opined that the wreck caused or caused the worsening of Mr. Breland’s
problems and complaints. (R. p. 369, 11. 1-9; p. 389, L. 14 - p. 390, 1. 15; p. 391, 11. 16-19).

Other testimony in the record supports the trial court’s decision tb charge the
mortality tables. Mr. Breland testified that he was experiencing pain and limitations in
movement of his neck after the wreck that were significantly different frofn and were
increased frorﬁ the pain and limitations he éxperienced before the wreck. (R. p. 247, L. 8-
10; p. 249, 1. 4 - p. 250, 1. 2). Mr. Breland also testified regarding the treatment he had
undergone, inc]udi'r;g surgery, and how the pain _in his neck and increased limitations
continued even until the date of the trial. (R. p. 246, 1. 6 - p. 249, 1. 3; p. 250,1. 3 - p. 252,
. 11; p. 253, 1. 10 - p. 255, 1. 13). Both parties argued about the permanency issue to the
jury. (R.p. 291, 1. 7-p. 293, 1. 15; p. 294, 11. 7-21; p. 295, 1. 16 - p. 296, 1. 20; p. 297, L.
16 -p.301,1. 14, p. 302, L 16 -p. 304,1. 15).

This evidence was sufficient to support the trial court’s decision to charge the jury
on causation and permanency. See, e.g., Wilder v. Blue Ribbon Taxicab Corp.,396 S.C.

139, 148, 719 S.E.2d 703, 708 (Ct. App.2011) (holding plaintiff’s testimony about
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continued pain nearly three years after the wreck was sufficient, though sparse, to support
an award for future pain and suffering); Johnston v. Aiken Auto Parts, 311 S.C. 285, 428
S.E.2d 737 (Ct. App.1993), cert. denied Nov. 2, 1003 (affirming the trial judge’s decision
fo charge the life expectancy tables based upon plaintiftf’s testimony that his right knee
“never has gotten right” and that “nothing can be done” about his knee). .

SCDOT contends that because the trial court refused to charge the jury on “future
damages,” the court should not have charge the life expectancy tables. (App. Br. p. 18).
SCDOT has confused apples with oranges here. Future damages involve a claim
regarding future lost income or future medical caré. Peaﬁon v. Bridges, 344 S.C. 366,
544 SE.2d 617 (2001) (discussing various scenarios for future damages in a personal
injury case). This case, however, involves the issue of permanency of Mr. Breland’s
injuries, and the continuation of his pain and suffering for the rest of his life, not a claim
for future medical care or lost wages. It was for the jury to determine whether Mr.
Breland experienced pain and suffering that was different than before and which would
continue 1nto the future.

The record contains sufficient evidence to support the trial court’s charge on the
mortality tables. This Court should affirm the trial court’s discretionar)_' ruling denying

SCDOT’s motion for new trial on this basis.
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IV. THE TRIAL JUDGE EXERCISED APPROPRIATE DISCRETION IN
" EXCLUDING EVIDENCE DEFENDANT PROFFERED REGARDING
PLAINTIFF’S CRIMINAL HISTORY

During his deposttion, Mr. Breland was asked if he had “ever been arrested,
charged with, or convicted of any crime,” aﬁd Mr. Breland responded “not that I know
of.” (R. p. 510, 11. 18-20). SCDOT produced records showing Mr. Breland had, in fact,
been arrested in Nevada in 1988 and 1992 and in Seattle, Washington, in 1996. (R. p.
511). The trial court refused to permit SCDOT to inquire into those convictions “on the
grounds the evidence was remote and more prejudicial than probative.” (R. pp. 2-3).

On appeal, SCDOT argues the trial court erred in denying SCDOT’s motion in
limine to permit SCDOT to question Mr. Breland about a prior.old criminal conviction.
SCDOT contends it should have been able to examine Mr. Breland about the fact of a
conviction, not the details, because of a response Mr. Breland gave to a deposition
question. This Court should affirm the trial court’s discretionary ruling on this point.

To begin with, SCDOT raised this issue only by motion in limine at the
commencement of the trial. The court heard argument on the issue and ruled on the
motion. When Mr. Breland testified, however, SCDOT did not ﬁroffer the evidence
again, nor did SCDOT seek a final ruling on the issue at trial. The issue, then, may not be
preserved for this Court’s review.

A ruling on a motion in limine is generally not considered a final order on the
admissibility of evidence. See, e.g. State v. Floyd, 295 S.C. 518,369 S.E.2d 842 (1988)
(rulings in limine do not constitute final determinations on admissibility of evidencle).

This is because a ruling on a motion in limine 1s subject to change based upon
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developments during the trial. Srare v. Smith, 383 S.C. 159, 679 S.E.2d 176 (2009). This
is true even as to rulings that grant a motion in limine. See South Carolina Dept. of
Highways and Public Transp. v. Galbreath, 315 S.C. 82,83 n. 2,431 S.E.2d 625, 627 n.
2 (Ct. App. 1993) (even where a motion in limine is granted, it is not the final ruling on
the admissibility of the evidence; appellant must proffer the excluded evidence at trial).
See also State v. Wiles, 383 S.C. 151, 156, 679 S.E.2d 172, 175 (2009) (“Generally, a
motion in limine is not a final determination; a contemporaneous objection must be made
when the evidence is infroduced.” ).

“There 1s an exception to this general rule when a ruling on the motion in limine
1s made ‘immediately prior to the introduction of the evidence in question.”” State v.
Wiles (quoting State v. Forrester, 343 S.C. 637, 642, 541 S.E.2d 837, 840 (2001)). “This
exception is based on the fact that when the trial court’s ruling is not preliminary, but
instead is clearly a final ruling, there is no.need to renew the objection.” Id. at 156-57,
679 S.E.2d at 173; see also State v. Mueller, 319 S.C. 266, 268-69, 460 S.E.2d 409,
410~11 (Ct. App.1993) (noting where there is no evidence between the motion and the
testimony, there is no basis for the trial court to change its ruling, so the decision is a final
one).

The motion in limine in this case came at the beginning of the trial. (R. p. 65, 1. 15
-p.69,1.21;p. 70, 1. 14 - p. 74, 1. 7). Thereafter the parties made opening statements,
and plaintiff called several witnes_ses. Mr. Breland was the sixth witness presented, and
followed Dr. Mummaneni’s video depositon. During cross examination, SCDOT did not

seek to admit the evidence for impeachment purposes, nor did it proffer the evidence for

8-
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the record. Accordingly, the evidence does not fall within the exceptioﬁ described in
Wiles and Mueller.

In any event, SCDOT has not demonstrated an abuse of discretion. The admission
or exclusion of evidence is left to the sound discretion of the trial judge, whose decision
will not be reversed on appeal absent an abuse of discretion. State v. Brewer, 411 8.C.
401, 768 S.E.2d 656 (2015); Pike v. S.C. Dept. of Transp., 343 S.C. 224, 234, 540 S.E.2d
- 87, 92 (2000); Gooding v. St. Francis Xavier Hosp., 326 S.C. 248, 252, 487 S-.E.2d 596,
598 (1997); Means v. Gates, 348 S.C. 161, 166, 558 S.E.2d 921, 923 (Ct. App.2001). An
abuse of discretion occurs when the ruling is based on an error of law or a factual |
conciusion that is without evidentiary support. Carlyle v. Tuomey Hosp., 305 S.C. 187,
193, 407 S.E.2d 630, 633 (1991); Foniaine v. Peiiz, 291 S.C. 536, 538, 354 S.E.2d 565,
566 (1987).

Furthermore, under Rule 609(a)(1), SCRE, evidence that a witness, to include a
party in a civil trial, has been convicted of a crime shall be ad.mitted subject to Rule 403,
SCRE. The trial court felt that bécause SCDOT did not seek the information before the
deposition, Mr. Breland did not have a chance to explain why he did not recall the 20-
year old arrests. (R. p. 70, 1. 14 - p. 71, 1. 20). In denying SCDOT’s post-ve&iict motions,
the trial court stated it excluded the evidence because the convictions were more than 10
years old and were remote, and further the evidence was more prejudicial than probative.
(R. p. 2). The court noted that SCDOT argued that. because Mr. Breland “lied” in his
deposition, SCDOT should be able to demonstrate Mr. Breland also lied about the

location of the wreck, the facts of the wreck, or the extent of his injuries. (R. p. 2). The

29-
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trial court held:

Given the uncertainty as to whether [Mr. Breland] could fairly be
said fo have “lied” or misrepresented his prior criminal record in his
deposition, and that the criminal convictions could not otherwise have
been admitted into evidence, the evidence sought {o be admitied by
[SCDOT] was properly excluded. In addition, testimony from other
sources — eyewitness/passenger in the wreck, fire department personnel,
treating doctors — corroborated [Mr. Breland’s] testimony as to the

_ location of the wreck and the nature of [Mr. Breland’s] injuries. Any
probative value of admitting evidence of [Mr. Breland’s] prior, remote
convictions and his deposition testimony would have been greatly

outweighed by its prejudicial effect. See Orsell v. Bulduc, 76 Conn. App.
75 (Conn. App. Ct. 2003).

(R. pp. 2-3).
SCDOT has not argued error in the trial court’s Rule 403 analysi.s and thus it is
the law of the case. An unappealed ruling is the law of the case and requires affirmance.
VDreher v. SC Dept.. of Health and Envir. Control, 412 S.C. 244, 772 S.E.2d 505 (2015),
citing Shirley's Iron Works, Inc. v. City of Union, 403 S.C. 560, 573, 743 S.E.2d_778, 785
(2013). Thus, should the appealing party fail to raise all of the grounds upon which a
lower court’s decision was based, those unappealed findings—whether correct or
not—become the law of the case. Dreher, citing Judy v. Martin, 331 S.C. 455,458,674
SE2d 151,153 (2009) (“Under the law-of-the-case doctrine, a party is precluded from
relitigating ..., [inter alia,} matters that were [ ] not raised on appeal, but should have
been....’;).
Furthermore, the trial court’s Rule 403 analysis was within its sound discretion.
“A trial judge’s decision regarding the comparatiy;e probative value and prejudicial effect

of evidence should be reversed only in exceptional circumstances.” Staze v. Collins, 409
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S.C. 524,534,763 S.E.2d 22, 28 (2014). The appelléte court reviews Rule 403 rulings
p-ursuant to an abuse of discretion standard “and are o‘bligated to give great deference to
the trial court’s judgment.” Id. Accord Lee v. Bunch, 373 S.C. 654, 658,647 S.E.2d 197,
199 (2007) (applying these rules in a civil case). Even if the appeliate court might have
reached a different result, this alon-e is not sufficient to reverse the trial judge’s c_lecision
under Rule 403. Hunter v. Smples,‘335 S.€. 93,102,515 S.E.2d 261, 266 (Ct. App.
1999). Rule 609(a)(1) gives broad discretion to the trial judge and his or her ruling should
not be disturbed absent an abuse of discretion. Hunter v. Staples.

SCDOT contends that the evidence was admissible under Rule 608(b)(1), SCRE,
as impeachment evidence. (App. Br. pp. 19, 21). SCDOT did not argue the applicability
of Rule 608(b)(1) before the trial court, nor did the trial court rule upon the issue.

A losing party must present its issues and arguments to the trial court and obtain a
ruling before an appellate court will review those issﬁés and arguments. /'On, L.L.C. v.
Town of Mt. Pleasant. 338 S.C. 406, 441-42, 526 S.E.2d 716, 724 (2000). Even if the
losing party has raised an issue in the lower court, but tﬁe court fails to rule upon it, the
party must file a Rule 59(e), SCRCP, motion to alter or amend the judgment in order to
preserve the issue for appellate review. Id. Imposing this preservation requirement on the
appellant is meant to enable the lower court to rule properly a'fter.it has considered all
relevant facts, law, and arguments. Id.

Even if the issue is preserved, this Court should affirm. Whether to permit cross-
examination of a witness pursuant to Rule 608(b)(1) is within a t.rial court’s sound-

discretion. State v. Burgess, 408 S.C. 421, 759 S.E.2d 407 (2014); Wilder v. State, 388

31-
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S.C. 282, 696 S.E.2d 587 (2010). The Rule itself provides:

(b) Specific Instances of Conduct. Specific instances of the conduct of a
witness, for the purpose of attacking or supporting the witness’ credibility,
other than conviction of crime as provided in Rule 609, may not be proved
by exirinsic evidence. They may, however, in the discretion of the court, if
probative of truthfulness or untruthfulness, be inquired into on
cross-examination of the witness (1) concerning the witness® character for
truthfulness or uniruthfulness, or (2) concerning the character for
truthfulness or untruthfulness of another witness as to which character the
witness being cross-examined has testified.

(Emphasis added). Therefore, even if SCDOT has argued the evidence was admissible
under Rule 608(b)(1), and even if the trial court had addressed that argument and

excluded the evidence under Rule 608(b)(1), that decision was “in the discretion of the

court.”

Accordingly, this Court should affirm the trial court’s denial of SCDOT’s motion

for a new trial on this ground.
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CONCLUSION
For the reasons stated this Court should affirm the trial court’s denial of SCDOT’s
post-verdict motions.
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STATEMENT OF -ISSUES :

1 D1d the trial Court erris admlttmcI GOOOIe Streéet Vlew 1ma0es for
substantlve purposes as opposed to pm ely demonstranve purposes"

L Is Appel]ant SCDO T charced with constructxve notlce ofany "md all
: ' potentlal haZdlub on or off their right-of- way, lf 1o¢e Hazards nave . :
= e, . T0 . .. l.beencapfured by'GOC)Cl'.‘ StreetView?: ="~ 0 o~ . L e

L .n'

Isasplf dESCl”l'CEu nersona lp J_Lnjutv&future*'ua“ﬂage such. = oLl
: rhat“resentat.on 10 Lhu jury of the mortall taoxes is appxcprm*e" ‘

Dld ADpellanf presewe the qLestlon ofadmlssnblhty ofprlor Cflmmal
convlcﬁcns for purposes of lnlpeachmgn*—~ S e .

APPENDIX 618



"ARGUMENT

I: Resnondent s Use of Google Street View Photo< for %hqmnnve Purposes Violates b'
: ' Rule 901 SCRF

tnal Appel]am '1rrued mnst He-admx siow ofstlllCoogle Stree View "

if'na"evs.‘or a d'ea(_j_.pr-‘_(_iying t-r_ee not‘ wlthin ’Ap llant s rlght of-w“y oflercd by

Respdn nta° 'hlages of the tree at faultin lhe COl‘lSlO"k w‘nm is th sub)ect of LuJS L

. case Durmg 1ts case- in- chxeF Appe lantpresented thejury w1th ser)es oflmages

' -',-»":'aafxo‘pgmlgﬁto_f aken_from Google*“fre 18

‘ demonstratwepurposes Ra.s'p_on"dg_‘n:-tl-a_ssért; AppéAlvlan; wawedanyopposmonto 2

the still plllotos:b‘y util.izing thasame.t'echnology. 'Réspor}dent fails to graap the |

4 critical distincﬁon‘ betWeea 'e\}ide'r»)cebffera'd fépdemons_tra’t_ive p.u_rpc_)ses”\'iersus
substantive purposes, speciﬁca}ly rela.ted. fo Coogle Stfefat Viaw i‘mag‘es.

'As described in Appellant’s Brief, Google Street Vie'w‘ photos are takenlduring.

a process ofSiraultaneaus imagef cpnection; then stitched together to creaté a

' seamles's'éffect, whereby one feels as if th_e'ly .wvére traveling through a roadway of
1ieighbofi1oodj At trial; Appellaﬁt showed tlae jury the Google Street View “footage”
to provide them with a visual of the area and some context for the testimo'ny they
wefe heaﬁng regarding the rbac‘lw'ayl This purely demonstrative purpose’is

| con51stent thh the uses descrlbed in the cases c1ted by Respondent in his Initial .
..Bnef See Pahls v Thomm 718 F. 3d 12 10 1216 n. 1 (10‘h C1r 2013)(Court may take

- :]ud1c1al notxce ofa GOOC'le cJenerated map and satelllte xmage for purposes of

v. Perea- Ray, 680 F.3d 1179 1182 n. 1 (9“‘ C1r 2012)(Court may take]udmal notice ‘_
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'_,’Goo_gle Stree* V iew 4tc-5m_a'n}p,wu_la‘1_e tu-ef’,dr

o the-middle'ofrhe<roa'd.§vaj},. -turnedia_t_a nln‘ety:deg'ree'angl_e', an:d c'raned theil' neckat” - -

ofa general location as described on a Google map and Satellite 1maoe) 1 Appellant

offered the G000le Street Vle\v “drlve thr ouch” for demonstratlve purposes only to

‘,'demonstrate dndlsputed facts, specn’]eally \-v_ith r'e*gard _to the size and shape of the

. roaclway and the environrnent s‘urr’ou'nding l_ligh'way. 3-21. '

Respondcnt nowmfer offered a Stlll Frame 1ma0e taken frorn Google Stroet -

View for suustantlve ourposes, speciﬁ‘c'a’uy as the—sole—‘“iece of evidence upon w‘nleh

to prove constructlve noflce on the part of SCDOT Respondent uhl!zed a tool on

' an odd angle to.look high into the tree line and obse'rve the tops of the foliage lining

: Hrghway 321 Appellant concedes thahts 1nspect10ns ofthe thousands ofmlles of

roadway in South Carolma do not consist of such inspection, but rather mirror the
street-level “drive-through” view generated by the.Google Street View process. Itis

significant that Resporident’s own experts ¢oncéded thatthe dead or dying tree

identified as the subject tree would have been obscured from those traveling the
roadway by adjacent sweet gum trees, and would have been most visible to an |

individual assuming the unnatural posture of the Google Street View image:

“[T)here wasn’t much in front of this tree going toward the road side. The deciduous

-trees, which the majority were sweet gums, were to the right and left of the tree.”

“(R-p. 208, lines’2—4).- While deciduous trees lose thélrlleav_e:s_ in fall ahid winter, - .

ot See also Carter v. NatlonalRarhoad Passenger Corporatzon 2013 WL 3300495 l\Ot -

- réported, Case Number C-13- UObOJ -JCS (US Dist. Ct,, ND California, .4013) (Lourt ’
" may take }ud1c1al notice of a Goocle Earth photo for purposes of measuring dlstance
“when the accuracy of the-Google image is not in dlspute and comports W]th other *
_evidence ofdlstance olfered) :
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the dead or dying tree was not simply standing alone, but was tucked away, several
feet off the rlght-of-:v'vay,-on private lands, in an area that was not r‘eadlly ohserva’b_lej
by the normal means ofirtSpection. Appellant’s expert Mark Are_na'further_con_ceded

L ton smo the Goog.e Stree Vlew ..nage to id lfy where the acc1c.ent-tcol( place,-

- basmc' hlS conclusmns on a vOld m the tree lme also only obselva“le lrom the odd

' position a-Ssumed by the .Goo e StreetVlew photo ( n.'1 4 lmes 5 8)

Appellant does not requ1re the development of anj new or onel ous. o

P

> :fallmg to vrequlre sorne tesUmony that the 1rnage used to substantlvely prove |
.' Respondent s case, is a fair and accurate representation of what Respon’dent
: purpo_rts itto 'b.e.‘- Respondent eould not provide the t‘rla‘l ‘court'with testirnony that:' T
the image is consistent.with wh‘at.an al/erage traveler, or SCDOT employee, would
observe from their vehicle while traveling down Highway 321, as the lmage is
genera'ted fro'm a singular perspective notavailable to any persOn travelingt_he
‘roadway in a normal vehicle.- The_ image is reserved for those rnanipulatlng aplece
- of software, seekjng to generate a cer.tain angle of a certain-tree.at a certain time of |
year. (R.p.56,lines 8%22). l\lot a single witness testified the still selected frame
' lrorn Coogle Street View accurately depicted the SCene or tree at or about the time of
vthe 1nc1dent Appellant asserts that this umque 1mage offered for substantlve
‘purposes was Jmproperly admltted w1thout authentlcatlon as. the trlal court dld not
o _'_"--'requl_r'e any,_testlm'ony_r’egarding tl_l‘e_*.rnanufa'c'tUring;r o:f.th‘e' -p'hoto. ~The trlal;court_did o o
- ro '“1qun e'as LCI who LOOl{ lhe pHOLO nor‘w-nat rneans l/vere usea to ea-pturetne-

' lmage when the photo was taken nor when the p1rt1cula1 image was downloaded
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and’ cJenerated See U. S V. Gorny, 2014 WL 4262178 August 27 2014, Criminal No.
13- 70 U.S. Dlstnct Court W.D. Pennsylvama (lnsufﬁcxent foundatlon lald for

admxssmn ofGooole StreLt Vxew photos w1thout testlmony xeoardmﬂ who took the B

: Goocle p}‘oLo ur}u5t1ﬂu-1t10n ofthe tlmc d a'mp’on the :image')-. E
L L _._‘_'1 f\ppeﬂal‘t doe< not arguc thac Respo. i s required to pvoauce a Google _

. executive or Lngmecr D"’ er, in ths case, vv}‘ re constructlve notic eis’ .

- nec'e'ss 1ly at 1ssue Respondent must prodube a w1tness to conﬁrm that SCDOT "m

asserts that some w1tnes.s w1th kn‘o.wledge of£he.pr'(>)c‘ess and knowledge of tha B
ste}as taken to manip“ulate the program to gen‘erate the image must aathenticate the
image prior to admi_s.sil'jility, -aﬁdf‘pro;(iaa the‘j'gry_with‘ the information it néedsto .
evaluate th_e image, especially v;/h-en tﬁe imaga is offerad aa evidlen'ce in a substantive
rﬁanner. Coaple the lack of proper authentication with the tesﬁmohy of the
1an_dbvmer an‘d adja_ce'nt iandowﬁér who neversaw the tree atissue, and i_t becoméé‘
""" o\"dence that QCDOT in fact d1d not and could not have constructive notice of the
" tree. (R p. 273 lme 7—p 277 lme 22;p. 393 line 9——p 397, lme 20)
The trial court failed to properly evaluate the Google Street View image and -
. imbrdperly Balanééd tha téstimony offered to authenticate thelimage’ by \
_Rgsp_ond_ent. This failure amounts to an abpse o‘fdiscr‘etion' for which Ap'p:e!lant is
aia,ﬁi'tléd taf—a_‘new t'ri'al'.:‘ o . |
II. TileASoatl-} Carohvna Tort: Clalms Act }.Qeq‘mres -More than Ratrosneanva I‘\'ndence"‘ -

ofan Unobservable and Hldden Hazdrd's Exnstence Pnor to an Acc1denf to Estabhsh O
S o - P LOHSII‘UCUVG Nonce o -
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“In Re'spondent's brief, over five pages'are dedicated to outlining the " -
: testrmony of Davrd Brandyburg, SCDOT Re51clent Marntenance Engmeer who
provided COplOUS evrdence that SCDOT had been in the area, dorm7 routme

. maintenance-and ‘clearing the roadway-ofha'zards,as' required in the SCDOT '

. ma;nuals—a_'nd pz ocedures lt is not tlm case that Appc lant neglectcd thrs roadway or

fail d to adhere to its: mtern l pohcres ahd proc_ed-nres Respondent d d uof present

A any expert testlmonv that SCDOT s own 1 1spectlon pohcres were defecnve or that

; portrons oleghway 321 Respondent asserts the fact that SCDOT was actryely. B
mamt_ammg the roadway, as ev1dence» frVOm_ which const_ructive notice canbe
_- gleaned Hdowever, Respondent s case is entxrely prem1sed on a‘mlsunderstandlnﬂ of -
the term constructlve notice” and an expansive and 1mproper view of what SCIDOT
“should have known” prior to the collision in this case.
Constructive niotice can c'ertainly:b_edemonstrated by circ_mnstantial
* evidence. Sée Strother v. Lexington 'CntyrR'ec'reat'ion.Com_m ', 332 S.C. 54, 65,504
.S.E.ﬁd 117, 123 (1998)(Notice ilhplied through circunlstantial evidence is called
“constructive” notice.). However, Appe_llant _asserts that constructive notice cannot
be proven atter the fact by retrospectiye e'vi:dence of a hidden hazard that was

- undiscoverable by the normal means of inspection.

Appellant SCDOT Is charged w1th malntammg r oadways across the state o
' .'.whlch 1ncludes an unendmg process ofldentlfymg and removmg dead or: dymg trees
: from both the SCDOT rlght of way and prlvate property approachmg the rloht of

way If Respondent s posmon is adopted SCDOT is presently on constructrve notice’
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of every dead or dying tree on every roadway in the entire state 1fan image ofthe
' dead or dylnc tree can be ldentrfed on Goog]e Street Vlew or Gooole Earth even
after.thetree falls and c_auses injury. This e_ssentially makes. SCDOT, the guarantor of

eVe_ry .dead or dyi_ng’tree in the State Constructlve nogice srmp y does not. mean S

“mustbe provea and to do'so Responoent ust have provrded so“,e admissible -

evxdence that ot,.ers had seen the tree or that the tree should have been seen by an -

P 3 3 el

~_.i~;mspectlo' "_p“xlantteasserts xts argt '

st111 frame Gooale Street Vlew was 1mproper

" In Respondent s v1ew the fact that a tree may die over a perlod ofyears

- createsa presumptlon that SCDOT has sufﬂcrent time to ferret out these hidden’
hazards and remove them, regardless of the circumstances that may operate to

“conceal the hazard. The standard, however, is not simply a meas_ure of time, but

goi/ernmental entity], in the use of reasonable care should have discov'ered the

" . condition.” Major v. City of Hartsville, 410 S.C. 1,3-4, 763 S.E.2d 348,350 (2014). " -

It is insufficient to establish a length of time in which the hazard might have

.exist_e‘d,'lbut rather, Respondent must de_monstrate that SCDOT “should have™ -

di"scov:ered_-the‘cOnd_itton'and.‘fa‘iled-_t_o'Vdo"_'s_o‘.,-.In_th_i’s_casé;» S‘CDQTdid‘not'Ovvn,_or' e

. maintain 'the-subjeict tree.. ;SGDb’l;'_:'didinot _distover;the’t‘r-ee through‘th_e normal: -

" heans of inspection, chh»insnections h"av,in:gb en thuro 'gh y c‘Omp"{eted as - .- -

outlmed by espondent s own bnef Whlle SCDOT isaware that trees tend to d1e
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and decay regularly, SCDOT cannot foresee Which trees are fated to fall, and
i therefore isnotin 2 'my posmon to antxcnpate or predlct which trees requne removal
atany glven tlme See Fch\Img v. Clty ofCharIeston 377 S.C. 597 610 643 SE2d 110

117 (Ct ..pp 2007)(Factors to conslder in evaluati ng constr\Jctive not‘ice in'ciude

;observ_atlo'n by gove nmenml entit y cmolo,rees length oftlme hazal d e\{posed, and

responsmlhty For 'namtenance) oee \uSO 1’awks v. Crty of l/‘/vs.f:murefand 960 S W. Ad

10 (Tenn 1997)(0vvnersh1p ofthe .nstrumentahty and duty to malmaln are -

qns_'tr._u;etive no't‘;je_e;)‘.jq A,

' cm”‘ﬁier m,e Ja‘uatrnu'

‘ Unrepo'rted, unobservable,'obscured, and unnoticed they 'rnay'be', .
Respondent s view makes SCDOT the guarantor of those latent unseen hazards
Whlle constructlve notice may be proven by circumstantial evxdence including

ownership, a failure of inspection, or forseeability, noné of these circumstances can

be proven here.

| - The South Carolina Tort Clenms Act contains an exceptlon for instances
Iwhere a state entlty t/vas not despite the exercise ofreasonable care, on notxce ofa
| hazard. §15-78-60(15), S.C Code ofLaws. The Tort Claims Act is to be liberally -
construed in.fa\'/or ofirnmunity. See §15-78-20(f), S.C. Code ofLow's. If the
_ exceptionfistjbera_lly constrn_ed in favor ofimrnuni__ty, _constructive notice cannotbe
. .:,'e.xpan_ded._to apply int}nsicase,,.as.e'-_m‘atterot"'law
| Respondem confuses Appelldnt s orgunnent m-favor'of dlscot/erablllt); as S
h ..-'_OPPOSe,.-o ah dden and nnd*ccovnrabl }‘a"ard, wrth a stanuard o tu*lnot;ce ._ |

) Wh1 e perhaps a subtle dlstmctxon Appellant asserts that Respondent must prove
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the tree could have been and should have been discovered by reasonable and
customaxy mspectlon In other words Respondent must demonstrate an actml

reason SCDOT "should have lmown of the hazard ln thls case, there is no.

- disce rnable reason, apdl t flc*n the dxsputed Gocg,e otreet\/lew photo, th a?SC,DO.T '

;‘ cou/a have &noWn mucn less snould have known of the tree s de t_ _and deca

A'*<

I tlle»'Co‘urt adopts -.\e"spondent%'position as the stan&a-rd ofcare 'then :

SCDOT must employ Gooc’le Street Vlew in its regular mspectxons and ha e Humanf'ﬁ. - '

’ a.meras and‘satellr BSC

pturevrom thmr'

perch lfSCDOT z“should” have knowledge of all thmos observed by GOOOle Street L
View or Google Earth, then constructive notlce asa concept is meananIess, and the |

“Tort Claims Act defense is completely meffecnve in thls context As the legislature T

has directed the Court to construe this exceptlon llberally in favor or immunity, such

a result would be improper.

’ lll Expert Testrmonv is Required to Prove Injury Permanency, as a Prospective
Inlurv and an Element of Future Damages : :

Respondent as}serts that future pain and suffering are notan element of
future damageé, clairning future tlernages only include future medical care or future
lost weges. Patently, apersonal injury_ case that‘makes a elaim for future pain-and o
= Asuffermg requlres & prospect]ve evaluatlon ofa plamtllf’s future Appellant is not
L alr;?umg semantlcs but Appellant takes issue w1th the 1mpllcatlons to the )ury the E s

puol.cauon o he morraluy tables necessaruy makes.
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819 (1972) ( xpert tcstimony of i mjury permanency is suffment to werfant future

Appellant reasserts its argument that future pam and suffermo in this case

' were llke y lmkcd to Respondent s under lyina degenel ative Spme condmon

Appellant furthu reiterates that C\pei t.testimony regardmv injury per manency

causat_ion;"and the hl\'e.ihood ofonﬂomg pam 'md sufferinkJ reqmre e\(pn \mon/

in this case wriere an unrterlymg mJury mav nave been acceleratea by the car wr ck -

wnicn lS the 5Lo}ect of thls ac ien. Cee Paltzwan erv: Barf, 2:8 S, C 2 '8 E"?d-v a

damagec or pam and sL[lennO

”In a personal in]ury action the plamtiffmust recover for alli m]uries past

: and prospective which arose and w1ll arise fromlthe defendants tortious activity.

. Thus recovery must be had for future pam and suffering, and for the reasonable

value of medical services and impalred earmng capacrty to the extent that these

1n]ur1es are reasonably certain to result in the futare from the injury complained of”

© 22 Am.Jur. Damages-§ 27: In this case, Respondent sought and vvas awarded future

damages tor future pain and suffermg Respondent’s own testimony was
insufficientasa matter of law to amount to a ‘_’reasonable.certainty" as to either
causation or permanency. Respondent’s treating physician likewise did not testify

future pain was more likely than not to be related to injuries suffered in this

. 1nc1dent The physrcran could not aifferentiate between pain caused by natural
. piocesses versus the 1n)ury suffered here (R p 391 lme 1 p 393 lme 17) Fox this L
-' A_ reason the trlal court committed reversrble error in permittlno the Jury to con51der - S

- "the mortality table
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SV Appellant Properlv PI ovided the Trlal Court Documentarv F\Ildence of
Respondents Cnmmal Convictions and Properly Filed the Appropriate Post trial - -
Mottons Asserting an Abuse of Dlscrenon by the Tr 1a| ]udce

S Appehanttlmely fle(lon(l ser\/edallouce pursuant to Ra 609(a SC E 0

- nohfy TQespondent of its mwntzon to use prto; cr_iminal'cdnvict‘ibns.ror--L:;'poses of '

1moeachment only-prror to trlal (R pp ?2 33) At tr'al Appellantprowded tne '

'lof the criminal convictions, spec1ﬁcally limiting the use ofthe ev1dence to

: Respondent s propen51ty for truthfulness (R. pp. 30 31; p 65, lme 15—p 69, lme -
21) After t:nal Appellant again ralsed the issue of prior criminal convictions, as ' |
‘evidence ofa lack of truthfulness in the context of the case as a whole, as
_ Respondent provided the only substantial_ testimony ofinjur)-i_,permaneney,_- pain and
suffering, and the circnmstanc'es of the accident'at is'sue. (R pp. 34—38;p. 310, line
3——p. 324,‘ line 2). Again, on the Notice oprpeal; Appellantralsed the Rule 6Q9 |
‘ inquiry, andstated the trial court failed to properly balance the i issues, g1v1ng more
welght to the potential for prejudice than to the relevance of Respondent s
_ propensxtv for dlshonesty See Notice oprpeaI
4 Respondent takes. the posmon that Appellant falled to’ proffer the ewdence'.- o -
- ~_'A'._Th15 115 'ncorrect Appellant prov1ded the court w1th the evndence whlch the court:‘; _ T
:__re';/le‘wed,iprior o grant ng ts veroal rulxma oenyr i _e*adrnistsi_o:n:of thetc'rirninal o

'convictions'.‘ (R.p. 66, l'inef_18—+724). The trial court havlng reviewed the proffered

10
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- V‘]lth the requlrement to contmue to attemptto adm tthe ev'dence, 1fcxrcumstances -

apar ty 5 motlon to EXthldc is siiccessful, the no.mown par ty lS simi :arly charg

the documentary evidence and having received the court’s ruling on inadmissibility,
Appellant had no further obligation to re-offer the evidence ata later stage of the

trial’. The'case,law cited. .by Respondent in his brief is rnisleading. Those cr‘lrninal law

aseswqune u ,s' ccessfu. p”lrty l*av,.. moved in liming to e,\clude celtam o

o .i'_tvxdence to repeatealv ob]ect to lI‘.S aormssmn 1t each stage of the w lal ln the evenr P

In tlns case Appellants Rule 609 pre tI 1al motlon was not a'motlon to.
xclude, but rather’a_motion to seek permission to_utllize the pri‘or eriminal
conviction’s affirrnatiirely§' .As'tl_'iere _Was no additional evidence to consider asthe*

trial developed, there was no reason.to re'-offer. the evidence f.orbaddin'onal

evaluation, espec_ially in light of the court’s ruling.. Had Appellant attempted to raise

o the prior criminal convictions at a later time, Appellant may have ‘created a mistrlal

admitted. In this mstance,‘Appellant’s motion was not a motion to exclude,

contingent on the development of the trial, but rather a motion to admit, pursuant to

Rule 609. No additional review was necessary and would have been contrary to the

, court s pre -trial rulmg on the dommentary ev1dence wmch was fully rev1ewed

e -,_"pnor to the court s rulmg

Respondent argues that Appellant farled to' 1axse the approprlate standard by

".-':rallmg to specmcally state tne appllcabl 1ty of Rule 403 and the abuse ofdlscretlon V

standard Rule 609(a) ra1sed by Appellant atevery stage of the proceedm
11
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7 lncorporates Rule 403 by reference. Appellant argues the tr 1al Jjudge falled to give

- contends th factors offereo inaf ?ule qO"(bl analy sis are th same l"a"ctors weighed-

Appellant sought to qd*nlt the ev1dence solelv for 1mpe4c‘1ment purpoces

y "con51deratlons below 1gnor1nc the we1 ht necessarlly placed on Respondent s own R

_by the Court in fn Q 9 context as t ieseT ule:, center on the adm S)lblllty oI

proper weloht to the relevance of the mlsrepresentatlon reoardma the cr iminal

c,o‘nvictlons. _While Appellant did notraise Rule 608(b)(>1) SCRE below,"Appellant

evid‘enc g romb the propensxty for truu. ness. As eauy as tne prc “rml notice,

testimony, given the slight evidence presented at trial._ This prejudicial failure to

- properly analyze the misstateriients regardln‘g crirninal conv'ictions'amount to.

reversible error.
CONCLUSION

F_or,the_foreg‘oing reasons, A‘ppellant:is entitled to judgment as a matter of

" law orin the alternative, a new trial. The decisions of the trial court should be

reversed and a new trial granted.

Respectfully Submitted,

Richardks. Ness -~
NormaA. T. Jett
" Alison Dennis Hood -
D N Lo AdamC Ness .-
L Bamberg, S,C0 0T T Ness & Jett, LLC
Lo T S PO Box 909 A
-july—'ﬂ_;-zoizs"i - © .. .- ‘BaribergSC 29003 _
' R T Phone:(803) 245-5178
Fax: (803)245-5384 . .
-Attorneys for Appellant, SCDOT -
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) _IIN'THE_ STATE OF SOUTH CAROLINA -
- Inthe Courtof Appeals .

APPbAL FROM ORANGEBURG COU'\ITYV -
Court ofCommon Hc -

i Appellant -

RULE 211(b) CERTIFICATION

_ L, Richard B. Ness, attorney for the Appellant, do h.e,reby certify the .
foregoing Final Reply Brief of Appellant c,ompli.e's with Rule 21 1(b), SCACR.

Respectfully submitted,

41\ 0@, 2015‘ | | &%,D\%()

Richard B. Ness
Alison Dennis Hood
A AR Ness & Jett; LLC
. Bamberg, South Carolina” ... - P.0.Box909 R
S T e . Bamberg, South Carolma29003 Y
- Phone (803) 245- 5]78
) ‘Fax (803) 245- 5384
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
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V.
South Carolina Department of Transportation, Appellant.
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Edgar W. Dickson, Circuit Court Judge

Unpublished Opinion No. 2016-UP-089
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AFFIRMED

Richard B. Ness, Norma Anne Turner Jett, Alison Dennis
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John S. Nichols and Blake Alexander Hewitt, both of
Bluestein Nichols Thompson & Delgado, LLC, of
Columbia, and J. Christopher Wilson and Daniel W.
Luginbill, both of Wilson & Luginbill, LLC, of Bamberg
for Respondent.
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PER CURIAM: The South Carolina Department of Transportation appeals
several of the circuit court's evidentiary rulings, including the court's admission of
a Google Street View photograph and life expectancy tables, and the court's
exclusion of the plaintiff's criminal record. We affirm pursuant to Rule 220(b),
SCACR, and the following authorities:

1. As to the admission of the Google Street View photograph: Proctor v. Dep't of
Health & Envtl. Control, 368 S.C. 279, 312-13, 628 S.E.2d 496, 514 (Ct. App.
2006) ("The admission of evidence is within the trial court's discretion. The court's
ruling to admit or exclude evidence will only be reversed if it constitutes an abuse
of discretion amounting to an error of law." (citations omitted)); id. at 313, 628
S.E.2d at 514 ("The trial court's decision will not be reversed on appeal unless it
appears the trial court clearly abused its discretion and the objecting party was
prejudiced by the decision."); Rule 901(a), SCRE (addressing the authentication of
evidence sought to be introduced at trial and stating "[t]he requirement of
authentication or identification as a condition precedent to admissibility is satisfied
by evidence sufficient to support a finding that the matter in question is what its
proponent claims"); Deep Keel, LLC v. Atl. Private Equity Grp., LLC, 413 S.C. 58,
64-65, 773 S.E.2d 607, 610 (Ct. App. 2015) ("'[T]he burden to authenticate . . . is
not high' and requires only that the proponent 'offer| ] a satisfactory foundation
from which the jury could reasonably find that the evidence is authentic."
(alternations in original) (quoting United States v. Hassan, 742 F.3d 104, 133 (4th
Cir. 2014)); id. at 65, 773 S.E.2d at 610 ("The authentication requirement does not
demand that the proponent of . . . evidence conclusively demonstrate [its]

genuineness . . . .") (alterations in original) (quoting 29A Am. Jur. 2d Evidence §
1045 (2008)).

2. Asto the 1ssue of constructive notice: Ford v. S.C. Dep't of Transp., 328 S.C.
481,487,492 S.E.2d 811, 814 (Ct. App. 1997) ("In South Carolina, the
Department of Transportation can be held liable for damages caused by the fall of
a tree standing within the limits of or in close proximity to a public highway.
Liability depends on whether the Department knew, or in the exercise of
reasonable care should have known, that the condition of the tree would make it
hazardous to persons or property in the immediate vicinity."); id. ("This liability
arises from the Department's duty to use reasonable care to keep streets and
highways within its control in a reasonably safe condition for public travel.");
Wimberly v. Winn-Dixie Greenville, Inc.,252 S.C. 117,123, 165 S.E.2d 627, 630
(1969) (Bussey, 1., dissenting) ("When liability of a defendant, if any, is predicated
upon constructive notice, . . . the instances are, indeed, rare in which a plaintiff can
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prove constructive notice by other than circumstantial evidence . . .; id. ("The
pivotal question . . . is whether there was evidence from which the jury might
reasonably infer that the defendant, by the exercise of reasonable diligence, should
have known of the hazard . . . which caused the injury to the plaintiff.").

3. As to the circuit court's charging the life expectancy tables: Johnston v. Aiken
Auto Parts, 311 S.C. 285, 288,428 S.E.2d 737, 739 (Ct. App. 1993) ("A trial judge
may properly charge the life expectancy tables to the jury in a personal injury
action when there is evidence of 'permanent injury."); id. (affirming the trial
court's charging the life expectancy table when plaintiff testified his injured knee
had "never gotten right" and was too badly damaged to receive a prosthesis);
Wilder v. Blue Ribbon Taxicab Corp., 396 S.C. 139, 148, 719 S.E.2d 703, 708 {Ct.
App. 2011) ("The amount of damages suffered in a personal injury action is a
question for the fact-finder. Future damages are generally recoverable in personal
injury actions as long as the damages are reasonably certain to result in the future
from the injury." (citations omitted)); id. (affirming the jury's award of future
damages when the plaintiff testified "she continued to experience pain nearly three
years after the accident").

4. As to the circuit court's exclusion of Breland's prior criminal convictions: State
v. Black, 400 S.C. 10, 16, 732 S.E.2d 880, 884 (2012) ("The admission of evidence
concerning past convictions for impeachment purposes remains within the trial
judge's discretion, provided the judge conducts the analysis mandated by the
evidence rules and case law."); id. ("An abuse of discretion occurs when the trial
court's ruling is based on an error of law or, when grounded in factual conclusions,
is without evidentiary support."); State v. Colf, 337 S.C. 622, 626, 525 S.E.2d 246,
248 (2000) (noting the Fourth Circuit has explicitly held evidence of remote
convictions should only be admitted for impeachment purposes in exceptional
circumstances); id. at 626-27, 525 S.E.2d at 248 ("Rule 609(b) establishes a
presumption against admissibility of remote convictions, and the State bears the
burden of establishing facts and circumstances sufficient to substantially overcome
that presumption." (citation omitted)).

AFFIRMED.

FEW, CJ., and KONDUROS and LOCKEMY, JJ., concur.
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Appellate Case Number: 2014-000168

William Breland, ..o Respondent
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Richard B. Ness

Norma A. T. Jett
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Ness & Jett, LLC

P.0. Box 909
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Fax: (803) 245-5384 |
Attorneys for Appellant
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Appellant South Ca.lr‘orlina Depariment of Transportation (SCDOT) moves,
pursuant to Rule 221, SCACI{, and Rule 219, SCACR, for a rchcariné i the above-
captioned maﬁen ora rchcéring en banc, on the grounds the Court failed to draft any
opinion in this case, leaving unanswered legitimate questions of law. In so do-ing_, the
Court failed to consider the novel and significant practical legal cjuéstions presented in
this 'case, and failed fo provide any clarification on the unsettled matters of the
admissibility of Google Street View still images and the application of our law of
constructive notice in Iight of the prevalence of those images. Appellant respectfully
requests that the Court revisit this issue, not only to provide clarity on tI_1is novel issue or

law, but to remedy a misapplication of South Carolina law to this case at hand. '

The Decision of the Court Permits the Admissibility of All Googele Streetview or
Earth Images, Without Applving Rule 901

The Decision issued by the Court cites a number of South Carolina cases,
elevating the discretion of the trial judge over the application of Rule 901(a), and
granting a blank check for the admissibility of any imége from Google Street View or
Google Earth offered for any purpose at all, so long as a surveyor can certify that the
izﬁage was collected from a close proximity of some actual physical space. This is an
* improper result, and this case demonstrates the dangers of omitting Rule 901(a) from
consideration.

Rule 901(a), South Carolina Rules of Evidence, requires a party offering the
evidence to satisfy an evidentiary burden. The party-offering the evid_ence; Respondent

herein, must offér some justification to “‘support a finding that the item is what the -
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proponent claims it is.” Rule 901 goes on to list no less than ten different methods for
demonsirating that an image, in this case, is what it is claimed to be. The Decision of the
Court permits a proponent to bypass the process of authentication, and admit any found
image, discovered even long after the fact, to support any proposition at all.

In this case, the Decision of the Court allows Res_bon_der}t' Breland (Breland) to
offer the still iﬁaage to a jury in support of the proposition that a certain tree was visible
and hazardous sufficient to place SCDOT on constructive notice. Breland.has no
testimony from any party that the tree was observable by the human eye. In fact, the
adjacent property owners uniformly testified they had never seen-a tree that matched the
Google image. (R. p. 273, line 7—p. 277, line 22; p. 395, line 9—p.397, line 20).
Breland offered no testimony regarding the process of Google Street View, nor the
distortion inhcren‘t in those images. See Riding Shotgu}z with Gobgle Street View’s

Revolutionary Camera, Popular Mechanics,

htlp.'//www.popularmecham’cs.com/tec/molom.’/vadgets/ﬁews/4232.286. In fact, the trial
court pelmi&ed Breland to offe;' the images with no investigation into the process by
which they were _generated, or its accuracy. Further, Breland could not produce one soul
who could answer a simple question, uniformly and routinely asked prior to the
admissibility of evidence: “Does this image accurately reflect the tree line on Hi ghway

_ 3Zi near the site of the accident at some time prior to the accident?” Any pedestrian, any '
commufer, any neighbor, éven Breland himself, could have answered “yes” to this

- question, and this burden would be satisfied. This is not a high bar, and Appellants have

asserted throughout that no new test is needed io address the application of this new
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technological world we live in. Rather, the Court must apply Rule 901, as it is has been
applied in every courtroom across the State.

The Decision of this Court opens a floodgate. Any party can arrive at any scene
of any event, gnd immediately have access to a wealth of old images through online-
reson urces, any of which might be admitted for any purpose, under the Dec1sx0n of this
Court. A surveyor can easily be employed to discern the image was collected from a
certain physical locality, but this cannot be sufficient to justify an admittedly distorted,
self-serving, edited, retrospective image being admitted as substantive evidence. To do
so imputes knowledge on us all of things captured in a one-off drive-by camera lens
mounted to the top of a Google car. This is an unfortunate precedent, and the Court

should grant a rehearing or a rehearing en banc to reconsider this Decision.

The Decxslon of the Court Eviscerates 813 78-60(13). South Carolina Tort Clalms
Act: SCDOT is on Constructive Notice of Everything

The South Carolina Tort Claims Act contains an excepiion for instances where a
state enfity is not on notice of a hazard, despite the exercise of reaéqnable care. This
exception is to be liberally construed in favoi‘ of immunity. See §15-78-20(f), South
Caroli;za Code of Laws.

When apélicable, SCDOT, a state entity, is immune from suit for damages caused .
by the dead and decaying trees of third party landowners when that potential hazard
cannot be discovered even by the exercise of reasonable care. See $15-78-60(15), South
 Carolina Code of Laws. This is the law of the land. The Decision of the Court permits

Breland to imply constructive notice, essentially to infer that such trees are in fact
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discoverable through the exercise of reasonable care, through the admission of the much-
maligned Google Street View still image. 1f the Decision of the Court stands, SCDOT is
presently on constructive notice of every dead or dying tree across the State of South
Carolina that has ever, through history, been captured by a Google camera and recorded
online. This is 2 monumental shift in our jurisprudence, and cannot have been intended
by the legislature, who co‘diﬁed mmumunity in certain instances, and further directed _the
courts to construe any ambiguity in favor of immunity.

If SCDOT “should have known” of this contested tree, of this instant in time
caught by no human éye but only by a mounted Google camera, then SCDOT is presently
on constructive notice qf all things observed at any time by Google Street View, Google
Earth, or any other online imaging process. SCDOT is further tasked with the burden of
removing trees on private property, even though their hazardous condition is not
observable by human SCDOT employees.driving and inspecting the roads. In this
framework, constructive ﬁotice takes the place of actual notice, and SCDOT becomes
strictly liable for maintaining the thousands of miles of South Carolina roadways,
regardless of whether or not hid_den, obscured hazards are observable by the historical
exercise of reasonable care.

This result is improper under South Carolina law, and in derogation of the plain
language of the statute. It is imperative that the Court grant a fehean'ng or a rehearing en

banc to reconsider this Decision.
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CONCLUSION

Appellant SCDOT respectfully petitions the Court for a rehearing on this matter,

or in the alternative, for a rehearing en banc.

Respc&fully Suommcd _)/(\ /Q
Bambe % ' Rxcha\dB Ness
' 0 , 7016 Alison Dennis Hood

Ness & Jett, LLC

P.0. Box 909

Bamberg, SC 29003

Phone: (803) 245-5178

Fax: (803) 245-5384
Attorneys for Appellant SCDOT
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he South) Carvolina Court of Appeals

William Breland, Respondent,
v.
South Carolina Department of Transportation, Appellant.

Appellate Case No. 2014-000168

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and‘hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
/—;%éw {/;@Mj\ “’é} CJ.
WO,

Z =

/

Columbia, South Carolina

cc: .

J. Christopher Wilson, Esquire Clne 10, 2504 AP
Richard B. Ness, Esquire ' '

Alison Dennis Hood, Esquire

Norma Anne Turner Jett, Esquire

John S. Nichols, Esquire
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Blake Alexander Hewitt, Esquire
Adam Christopher Ness, Esquire
Daniel W. Luginbill, Esquire

The Honorable Edgar W. Dickson
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