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STATE OF SOUTH CAROLINA . JUDGMENT IN A CIVIL CASE
COUNTY OF SPARTANBURG CASE NUMBER 2013CP4201569
IN THE COURT OF COMMON PLEAS
Bth Kenneth Hensley South Carolina
: Department Of Social
Services

Arigela Hensley

PLAINTIFF(S) DEFENDANT(S)
_ - ‘ Attorney for: (] Plaintiff [ ] Defendant
Submitted by: ' [] Self-Represented Litigant
‘ DISPOSITION TYPE (CHECK ONE)
eF J’URYVERDIC’]; This-action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

- »i DECISIOI\j BYETHECOURT “This action came to trial or hearing before the court. The issues have been tried or heard anda
=" decision.rendered/[ 1'Sce Pape 2 for additional.ififormation.

[ ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; [] Rule 41(a), SCRCP (Vol. Nonsiiit);
[ Rule 43(k), SCRCP (Settled); [ Other: |
[, ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; L] Bankruptcy;
. .. [)Binding arbitration; Subject to right to restore to confirm, vacate or (] Other:

. modify arbitration award;

. i

. (3. DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
t? ’ " [£] Affirmed; [JReversed; [ ]Remanded;  [] Other: '

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. :

IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow)Z/étalemem of Judgment by the Court:
ORDER INFORMATION ‘

This order [} endsiZﬁoes not end the case. ' :

“Additional Information for the Clerk: § Defe ndont' s mation for Sum

HANTZ D

Pc)@’l rY}:-'A': < raodian fac clasS ceckificarie d .
- o INFORMATION FOR THE JUDGMENT INDEX .

| Complete_this' section below when the judgment affects title to real or personal property or if any amoun should be enrolled. 1F

' S :.

i

there is no, judgment information, indicate “N/A” in one of the boxes below. : =2

W[ “Judgment in Favor of Judgment Against Judgment Amg'"!‘mﬂf_'o;p a
. (List name(s) below) (List name(s) below) (List amount(sJ¥elo
A T
E% - \}} Faate -
a s =

Ifé%plig"éble, describe the property, including tax map information and address, referenced in theorder:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed

~such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details. : '
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

|
COUNTY' oF 'SPARTANBURG N B \
BLH (dob 2 / 20/ 97) by parents/ general guardrans )
Kenneth and Angela Hensley, AND on behalf of all )
others srrmlarly situated )
|
Plaindff, - ) CA NO. 13-CP-42-1569
vs. )
South Carolina Department of Social Services ) .ORDER ON PLAINTIFF’S
o ' ) MOTION FOR CLASS
) CERTIFICATION, PLAINTIFF'S
) MOTIONTO COMPEL - =~
) AND DEFENDANT’S MOTION
) FOR SUMMARY JUDGMENT
Defendant. ‘ ) x = @“. .
. _ x Z o
L IntrodnctionZF actual and Procedural History M o EXT
?;2 \te e

22

Thrs matter came before me for hearmg on Apnl 8, 2014 The Court’ heard a@rme@ ar’ﬁ oo

c:C..
fapPrs]

- revrewed written bnefs from counsel for both parties on all. above referenced motronsnand J;elated ~
issues. Based on these briefs and argurnents, the Court makes the followmg fmdmgs of fact and o
conclusions of law: | |

Defendant entered agreements with approximately 4000 Sonth Carohna‘farrrifiee for.the '

"provrsron of Adopnon Assistance SubSIdles (heremafter referred to as AAS”)- to. benefrt the‘

| _adopted chrldren In 2002, Defendant cut the payrnent to these adopted chrldren across- the board -

by $20 per month At the same time, Defendant cut the payments to foster farmhes In 2004,

- 4'~»Defendant rernstated the payments tw© the foster farmhes but drd not reinstate the payment to the DRI

- -':..::';3dOPE10n famrhes Plamtrffs allege the cut of these payments breaches the Wntten agreement they‘: R




| against individual ernplOyees of the South Carol.inafDepartrnent of Social Servicesl(hereinafter'

‘;.SCDSS”) in this same state 'cou.rt?on'. Septernber 16, 2011. Counsél for those' individual e'rnployees;‘ S

' who.'is the same counsel for the Defendant in the case at bar, removed the case to federal court.
The federal district court certified the class under Federal Rule 23 and denied cross motions for
. summary judgment. Defendant appealed the denial of summary judgment to the U.S; Court of
Appeals for the Fourth Circuit. On .March 28,2013 Plaintiff's withdrew their federal contract clause
allegations and then filed the current breach of contract action against Defendant SCDSS on April 1,
2013. . , | |
The 1983 claims ultimately Were decided by the 4® Circuit Court of Appeals on July 3, 2013!
The Fourth Circuft Court of Appeals :held that there was not a violation of federal law by the
individual directors of DSS. The FourthClireuit opinion made no reference to any preelusive effect
of 1ts ruling on the pending state court action based on South Carolma state law 'Indeed the
| transcnpt of the hearmg from the 4‘h Circuit reflects that the parties drscussed (if not stipu ated) that
‘the 4* Circuit Order Would have no preclusrve effect on the already pendmg state law contract cause
of action brought against SCDSS R
Discovery in the state court action yvas served by Plaintiff on Defendant on ]uly 26, 2013.
Plalnuff’s counsel fulfrlled its duty to consult W1th counsel for Defendant but no re3ponses were
provided. Plaintiff therefore ftled a motion to compel in October of 2013 Plamtrff fﬂed a Motlon |
for Gl ass Cerufrcatton On March 10 2014 Defendant frled its motion for summary Judgment Thrs

heanng was sét for Apnl 8th On Apnl 3‘d Defendant ematled drscovery responses to Plamtrff No L

" deposmons have been taken due to. the delay in Defendant s dlscovery responses

II. o Anal 51s and Cltatlon of Authon :__"‘- . .




Summary judgrr.xent'- is “only éppropriaté ‘where theA pl'eadings,A depositiohs, answers to
‘h{terrogatories; and admissions o'n. file, togethér";ziz.ith--the ,;ffidévffs,'if' 'ainy,"'show' that theré is .'no
genuine issue as to any material fact anci-thgt the moving party is entitled 1o a judgment as a matter
of law.!

In determining whether any triable issues of fact exist fcl)r‘sunllmary judgment purposes, the
-evidence and :;111 the inferences that can be reaéonably drawn from phe, evidence must be viewed in
the light most favorable to the nonmoving party.2 “All ambiguities, conclusions, and inferences

3 <

arising from the evidence must be construed most strongly against the moving party.”> “Summary
‘judgment is not appropriate where further inquiry into the facts of thercése is desirable to clarify the
application of the law.””* -‘

It is only necessary for the nonmoving party to submit “a mére scintilla of evidence in order
to withstand a ‘motion for sﬁmmary judgment”  “Summary judgmén't is a drastic remedy which
should be cautiously invoked so no persoﬁn will be .irﬂproperly deprived of a trial of the disputed
| ‘fagtual issues.” Finéﬂy, because summary judgment is a drastic rvernéid'y, it must not be granted 'uﬁtil
the opposing patty has had a “full and f;nr opportunity ‘to_complete discovefy.’”

Given that Defendant served its discovery responses nine months after they were due and

only days prior w0 the summary judgment hearing, Plaintiff has clearly had no full and fair

! Wilson v. Style Crest Products, Inc., 367 S.C- 653, 656,627 S.E.2d 733, 3, 735 (2006) Russell v. Wachovia Bank= NAM,'
353 S.C. 208, 217, 578 S.E.2d 329, 334 (2003); Rule 56(c), SCRCP. -

2 Cunningham.v. Helping Hands, Inc., 352 S.C. 485, 575 S.E.2d 549 (2003).

3 Redwend Ltd. Partnership v. Edwards, 354 S.C. 459, 581 S.E.2d 496 (Ct. App. 2003); Bayle v. South Carolina Dep't of
Transp., 344 S.C 115, 542 S.E.2d 736 (CApp. 2001) South Carolina Elec. & Gas Co. v. Town of Awendaw, 359 S C -

29, 34, 596 S.E.2d 482, 485 (2004).

+ Redwend, 354 S.C. 459, 581 S. EZd 496; Vermeer Carolina's, Inc Ve \Woodzgll_mck Chlpger Cogp 336 S.C 53,518

- $:E.2d 301 (Cr.App.1999).
L3 Hancock v. Mid-South Managemem Co., Inc. 381 S.C 326 673 S. E 2d 801 803 (2009) HJ]l v. York Coung; Shermff’

- . Dep't. 313.5.C. 303,308, 437 S.E.2d 179, 182-(Cr. App. 1993) cerc.den. (1994). e e
.‘6Redwend 354 5.C. 459, 581 SE2d 496, Lanhari v. Blte 8 Blue Shi 1"3 s.-c»' SE2 10




opportunity to compiete discovery. For that réa.s'on‘alrone, sﬁ@aw judgment is improper.-

- Assﬁnhlin'g' afg'i;endo', Défeﬁd:;.nt’s--disc’ox}ery reépénses gad somehow br(;;ided' Piaiﬁtiff afull

~'and fair opportunity to complete discovery, Defendant- is nét entitled to’ summary judgment on the |

issue of collateral estoppel. “The party asserting collateral estoppel must deméné’trate that the issue

in the present lawsuit was: (1) ac£ually litigated in the prior action; (2) directly determined in the prior
a;:tion; and (3) necessary to support the prior judgment.”®

As noted, the c.ase at bar had been filed prior to the oral argument before the 4fh Circuit

Court of Appeals. At the oral argument before the 4* Circuit the issue of collateral estoppel was

raised by counsel for Plaintiff. The same Defense counsel who made the argument for collateral

estoppel in this case represented to thé 4™ Circuit oral argument that he would not seek to bar this

. - . 0\ . . - ‘ - - V'
action on the basis of collateral estoppel as no basis for collateral estoppel would be present on a

dismissal without prejudice.

He saxd spemﬁcally'
58
BY MR; LANGLEY: -
Well, on the grounds of res judicata or
- collateral estoppel by virtue of some dismissal with -

BY MR. LINDEMANN:

3

4

5

6 prejudice ---
7

8 If it's without pre]uchce there would be 1 no

9

such argument.

10 BY FEMALE SPEAKER

11 . Right.
12 BY MR. LINDEMANN:
13 - And that wasn’t my intent to try to make that \
- 14 argument, I can represent to the Court. -
.15 BYFEMALE SPEAKER: |
o160 Okay Thank you, very much

Kunsev. Loree, 404 5.C. 649, 653,~,_.74§§,E__.2_d,3,69? _,3.6_2, ,(QAP?%QJ?L, R




17 BY MR LINDEMANN:
‘18 . Thankyou’
Defendant’s, mo.ti_on for summary judgment secks the same relief its.counsel represented 0
three federal appellate judges was unavailable under these circumstances. The‘vreas‘on cquﬁsel
admitted pre{ziogsl-y that there wouidl be no such argument for collateral estoppel is that his client
cannot meet its burden of proving that the elements of collateral estoppel are met. Specifically, 4h
Circuit deélt with .federa'li lax;v and the issue at bar is whether Defendant breached Seuth Ca.rblina"
state law breach of contract principles.

Among these principles are the following:

1.  The S'outh‘.C.ar‘olina' Generdl Assembly requires ehe Departmenf of Social Sefvices_ o
execute a Written'ra‘greement’ ‘with adoptive parents whenever it determines.that a -
child is ehglb le for supplementa benefits. S.C. Code An. § 63-9-1770 (A) (formerly§

. 20-7-1950).

2. When-‘g state agency (?I":C(_)#l&miSSiOIll is statutorily required or authorized to Cbﬁemct,_
~,-~the. -conffeet, by neeessary irﬁplication,-carries -with it the autherity eo eflfofce the
contract by an action at law.® |

3. _When there -are conflicts in a contract’s interpretation “a couft Wﬂl conste 'ziny
» doﬁbts and amblgumes inan agreement agamst the drafter of the agreement. >t Thls _‘ ,

s espec1ally O for adhe51on contracts

Transcnpt of 4t Cerult Oral Argument.
_10 Chesterfield County v. State Highway Dept. of South Carolina, 181.5.C. 323, 187 S.E. 548, 550-551 (1936) (The Court'

in Chesterfield noted that a contract would otherwise be one-sided, where the State could enforce it agamst pames it

- contracts with by the parties.could not enforce the same contract against the State). -

b Mahisy. Brown & Brown of-South. Carolina; Inc;; 389, S:C. 299;309, 698 S,E.2d 773 778 (2010)

S ':ﬂSOuthem Atlantlc Fm Serv Inc v ]Vhddleton, 349 s.C. 77, 84, 562 SE.2d 482 486 (Ct :\pp 2002)(‘5it is Well setded'ﬁ R




4 ‘There exists in eVery South Carolina contraet an 'i-mplied cnvenant of good faith and
fait dealing This covenant requires that neicher party will do anything which will

injure’ right of the ‘other‘ to receive benefits of the agreement.™ B
The issue decided by the 4™ Circuit was solely based on federal law and made no reference
to any of the aforementioned South Carolina nrincip'les of contract law. Likewise, Defendant’s
arguments in'its brief and at the hearing'-before this Court focused entirely on federal law. On the
contrary; counsel for Plaintiff explained thatt this ‘litigation wa; not an attempt to relitigate the
question of whether Defendant’s ernlpleyleee violated the Adbpdon Assistance and Child Welfare
Act, but rather whether Defendant had' uinlatedv the South Carolina contract principles outlined
above. Accordingly, Defendant cannot r'ne_et'the burden of showing,that the issue in the present
lawsuit was: (1) actually litigated in the prior gc’_t_i&h;'(z) direcdy determined in the 'prior action; and

(3) necessar}r to support the prior judgn‘qent;: |

IL.B. Plaintiff's Motion for Class Certification

Crrcurt courts en;oy dlscretrnn in deerdmg Whether or not o certrfy aclass action under Rule —
of C1v1l Procedure 23(d)15 and the dec1sron is therefore not normally immediately appealabl 6 Rule
23(d) requires the court to determine Whether aiclass action is to be maintained as soon as pre_tcncal

_after the commencement of an ac’:tidn 7 The~eircuit céurt need not conisider the merits -of the action
for the purpose of i 1ssumg an orderﬂ under S C Rule 23 but the class- must comply wnh the followmg -

five prereqursrtes (1) numerosrty of partres (2) commonahty of factual and legal issues; (3) typrcahty-""

13 Adams v. GJ. Creel and Sons, Inc., 320 S C 274 465 S.E. 2d 84 (1995) reh'g demed Dec. 19, 1995)
.1 Shifdet v. Allstate Ins. Co., 451 F. Supp 2d 763 (D.S.C. 2006). .. Ce B
5 Tilley v. Pacesetter Corp., 333 S.C. 33, 42-43; 508.S.E.2d 16, 21 (1998) Waller v. Seabrook Island Propeg Owners'_

.. .Ass'n, 300.5.C.-465,-388-S.E:2d-799 (1990) (Finding that-South Carohna Appellate Oourts generally defer o the tnal‘i' s
" ¢ourt's-discrétion in grantmg class cerufrcatron absent : an error ‘of law).” N . IR e

v 716 Salmonsen v. CGD, Inc. 377.8.C.4
. 7SCRGeR.2Y)




of claims and defenses of class representatwes (4 adequacy of representatton, and (5) amount in

" controversy."® The South Carolina Supreme Court has’ found in a case analogous to the case at bar

~ that class certification 1s especially appropriate where the 'number of poténtial plaintiffs was large,

there was one main issue of law identical for all plamtiffs,:all:mjuries resulted from the same act, and
“calculation of damages would not be difficult.”

Though Defendant has argued an affidavit is ~required-from l?laintiff in order to certify the

class there is no such requirement in the statute or in any. S‘outh' Carolina case law.  Defendant

directs the Court to federal authority but 'it is well-settled that'South,Carolina’s Rule 23 “endorses a

. For example,

more expansive View of class action availabilitythan its federal counterpatt.
contrary to the federal rule South Carolina has no predominance or"supe'riority requirement,” which
.lwas;intentionally omitted by the drafters.” Actually, the South Carolma Rule requrres only that the
“court find” that the above five elements are met.” Based on the arguments of . counsel at the
heanng Aprrl 8, 2014, the pleadmgs of record, and the statutory and case law authorrty the Court
: ftnds the five elements are met for the followmg reasons. |
ILB.1 Numemri{y |

: The class is sufficiently numerous.- In light of prevailing preoedent, the diffieulttf inherent in

Jjoining as few as forty class members should raise a presumptlon that )omder is impracticable, and

the p arntrff Whose class is that large or larger should meet the task of Rule 23(a)(1) on that fact

18S.CR Cv. P, 23
19 Littlefield v. S. C Forestry Comm’n., 337 S.C. 348, 355,523 S. E.2d 781, 784 (1999).

. 0 See.Grazia v. tate Plastering, LLG, 390 S.C. 562, 576, 703 S.E.2d 197 204 (2010) (c1tmg Lrttlefreld V. S C '
__or_esm, 3375.C 348, 354-55, 523 S.E.2d 781, 784 (1999)). . .
‘ v. Ca ‘h,n 1> e L he. C_o 283 FRD zso 297 298 (DS c 2012) (crtmg s < R cw Poivrn T




i 3 Gardner v. So
o 7Id.- ‘

alo'ne.24 As of June-ZO,.ZOOZ, approximately ;},OOO chﬂdfeﬁ had edobtion aSsiseance.agreemebts in
' 'b'lece"t'bat- were hegétiiiel}f affected by the unilateral cut of Benefits. Counsel for ﬁefebdant did not
~ dispute this assertion at the hearing and Paragfaph-s of béfend;nt?; .A-rhen‘ded: Answer concedes
| that the cut was made across the board. A class of 4,000 is sufficiently numerous. ‘V
| I1.B.2 Commonality

>There is commonality of factual and legal issues in this case. Rule 23:(3_):(2),0f ‘the South
Carolina RullesA bf Civil Procedure requires that there be “questions of law 'br fact cqmmbn'to the
class”®  Plaintiffs 'meet this test when their claims and the claims of absent class fnenjqbers‘v share a -
determinaii\}e issue.26 »“Critically, [n]ot every issue in the case must be Cbmmob 't.o‘ all claes,
members »Y I is 1mp0rtant to note that the subsection does not demand all quesmons of law and
fact to be common,, only that there be common issues among the class. In facty a smgle eorbmon’
issue will suffice if it is important enough. It also follows that the mere existence of mdl_wdualxss'ues '

does not defeat class action status.”?

Furthermore, “daimé arising out of form contracts are- particularly ap.propr'iate for class

action treatment””  As the California Supreme Court aptly noted in La Sala-v. American Sav. &

Loan Ass'n., a case involving standard form trust deeds, “[cJontroversies involving widely used

contracts of adhesion present ideal cases for class adjudication: the contracts are uniform, the same

#H Newberg & A. Conte Newberg on Class Actions 1!3 05, 3- 25 (3rd Ed. 1992)

2 SCRCP' 23(a)(2) L o
De'_' i of Revenue, 353 S. C. 1,21:22; 577 5. E.2d 190, 200-01 (2003)

S cGann v M Q 287 SC 561; 568 340 SEZd 154, 157-58 (Ct App 1986) ("Ulumately, commonahty is a7
: ]udgment that the issues are suff1c1ently sxmﬂar 5o’ that the class action will be a more efﬁcxent means of resolvmg r_he )

problem ‘even though' some mdlwdual 1ssues may be htxgated in any event.”): -
‘ ‘ 163FRD 509, 513 (ND:IM*

10




 principles of interpretation apply to each eontiaet, and all members of the class will share a common -

ihterest in the interpretation of an agreement to which each is a party.”

In the- case at bar, each named Plaintiff and each putative class member is subject to the
same action by Defendants. The two critical common questions of law and fact alleged in the

Complaint, as amended, are as follows:

1. whether the cut of benefits.to families of adopted children breached the contract or

violated the implied duty of good faith and fair dealing;

2. vehether'the failure to réinstate the benefits to the families of the adopted children aftef
reinstating the benefits to the families of the foster care children breached the contract or violated

the implied duty of good',f_aith and fair dealing;

Class actions are intended to achieve economies of time, effort and expense and to promote -
uniformity of dec1sxon as to persons sxrmlarly situated, without sacrificmg procedural fairness Which B
' will all be accomplished in th.lS mstatnce where Defendants have used common practices with regard .
to.all members of the Class. Specific to this case, a decision on the lawfulness of Defendants’
sim_nltaineous, unilaiteral,cnt;of benefits allegedly in violation of its contractual obligations to the class
mem‘ll)ers., All _putative 'iclgss membe_rs. share. a united interest in the fair, just, a‘nd eonsistent |
de'tetmination of these questions of 'lAa.w‘,an‘d‘.fact necessary . to the“' gdj'udichat_ioniof Defendants’-,
o lia:bility.z, Thus, thisCourtcan resdiiie the iseue.that is central to the validity of each one of the claims

* in one stroke. Accordingly, the element of commonality is met.

3d:864, 877,489 P2d 1113,1121.(1971).




Delendant; argufhents aéainst .connnonality essentially ask the court to acceptlthe hderit of
lhe various” defenses Defendarlt' has : plead.'s'uch— as irrlplie'd' co'rlsent,' no'vation: elchaustion of
administrative i’emedy‘,-anAd damages; which -is generally inappropriate at this stage. Additionallj},-
were the court to accept Defendants arguments as to the implied consent defense‘ then any
defendant could avoid claes certificétio'n.of a breach of contract action by pleading a defense of
implied consent then arguing this defense reqhired individual analysis. Such an argument fails to

comport with the case law on the issue of commonality.

The remaining purported defenses are applicable to the class as a whole except the question

of the exact damages each member has suffered. The Court considered Defendant’s reliance on

Gardner v. South Carolina Department of Reveriue. 353 S.C. 1, 577 S.E.2d 190 (2003) on the issue
of damages. While Gardner does pfoviole that-indrivi:duélizedexémination negates the benefit of a
class action lawsuit, such named differences among proposed class members in that case were

addressed regarding a legal issue: -

“[TThe factual differences (whether prejudice exists) [among plaintiffs] are the crux of
a predominant legal issue: A representative class cannot exist where the court must
investigate each plaintiff's prejudice claim where it is one of the two predominate

issues in the case.””"

Conversely, members of the Proposed C ass in the case at bar each allege the same cause of

actlon, set forth the same: ensumg legal issues and each anmmpates the same contract defenses Anyv




L _ _ :
differences in the variance in'damages are of “a typical class action where minor-factual differences

[damagé amounts] exist among the individualized cases of class members.”*

Importantly, there is no requirement under South Carolina law that each class member have
suffered the exact same amount of damages. South Carolina courts have repeatedly acknowledged »

that class certification is appropriate in cases in which the damages were different for each class

member® In McGann v Mungo, hundreds of residents and_dvoj‘Wners\-of improved residential
_properties in Cold Stream, a subdivision near Columbia, filed 4 class action Concernir)g negligent
desrgn and construction of streets and drainage systems. The defendants argued that each class
members mdrvrduahzed damages prevented the Court from certlfymg the case as a class action. In
Arendering its decision, the South Carolina Court of. Appeals‘gtt’éched no significance to the

' undisputed fact that each class member had different damages:

The mere fact that the Plaintffs may be entitled to different amounts of damages

“does not prevent them from banding together and asserting their rights jointly in one
action.**.
McGann has been cited consistently by the Courts of this state and no less than eleven times

by the South Carolina Supreme Court in ruling on class cértification cases, which makes sense as its

: holdmg is in line with the historical ¢ ‘purpose of 2 1 class action [whlch] s o avord the necessrty of

.?'requrrmg each member of the class 0 prove the elements of the cause: of action.””

_o2Id : : ' : B
7. 3 Lirdefield 3375.C at 355,523 S.E2d at 784 ‘Bates v Tenco Services, Inc., 132 FRD 160, 163 (DSC 1990)) (Any"‘
. - difference in ‘the degree of harm suffered by class members does not, drrmmsh the- typrcahty of the proposed_j-j:'-' ST
représentatives’ clairns). R
SR McGann, 340 S:E.2d at 158."
uinn v. B ach 'socrates

249SE2d 734,738 '(1978)' mphasis adde

>
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Furthermore, the Ciuestion of damages is easily answered given the specifically identifiable

nature of this class. By the very nature of this suit, Defendant has documentation of everyone in the -

class showing precisely the name, age, and benefits each class member Woul_d be entitled to if in fact -

Defendant’s actions are determined to violate the law. Given the abundance of common issues, ease

of Defendant’s access to the information necessary for calculating damages, and general purpose of -

class actions in consolidating proof of the elements of the cause of action, the element of

commonality is met in the case at bar.
- ILB.3 Typicality

The legaI xrio_lations against the Plaintiffs are typical of those against each member of the

.putati'Ve class under Rule (23)( )(3) of the South Carolina Rules of Civil Procedure. Thls requrrement -

‘is satisfied 1f the representatlve plamuffs claim “arises from the same course of conduct that gives

ise to the claims of the class members and if .the claims are based on the same legal theories.”36

| \When it «is aﬂeged' that the sarne unla'wful conduct was directed at or affected both:the named_

plamt}ff and the class sought to be represented the typ1cahty requlrement is usually met 1rrespect1ve

7 This is apphcable to the case at bar

of .varyl‘ng‘ fact 'pattems which underlie individual claims.
~where Plaintiffs allege that Defendant’s unilateral, simultaneous cut of benefits, s_imilarly applied to

all Class Mernbers, gives rise to the claims at issue.

Because Plamtlffs aﬂege the “written agreements they srgned have been breached apphesi N
umformly to all Class Members, Plamnffs have satisfied the- typrcahty requrrernent lee the»
: members of the Class, the Plamtlff through her parents is the third party benehcxary of a contract .- .

e who had 1ts contracmally owed beneflts cut In addmon, the clalms of Plamtrff and the Class'___"

. NEWberg' 3.1 at3 77




Members. arise under the same legal theories that the written contract has been breached. The harms

suffered by the Plaintiff ate typical of the harms suffeied by all childrén ini the putative class because” ~

they arise from the same cut-of ‘benefits and are based on the same legal theories. - Defendant’s brief

and arguments at the hearing made no meaningful arguments to the contrary.
11.B4 Adequagy and Class Dcﬁﬁz'lzbn

The Plaintiffs will fairly and adequately represent and protect the interest of the members of

the putative class under Rule 23(a) (4) of the South Carolina Rules of Civil Procedure. This rule has -

tWO elements (1) that the class representatwes and their counsel will competently and vxgorously

prosecute the action; and (2) that the interests of the class representatives are not adverse to those of

-the class members.*® Class representatives. need not master the intricacies of the case. It must appear -

to the Court, however, they are willing and able to. represent the interests of the class. Plaintiffs in
this case are willing to appear for their depositions, will cooperate with counsel, and are not

disqualified from service as class representatives for any reason.
The Class the Plaintiffs seek to represent is as follows:

Aﬂ children, 'age 19 ot ynunger on the date the filing of the first state court

Cornplaint (SeptemBet 16, .2011) who are current -and former'beneficiaries of
‘ emstmg adoptxon assistance sub31dy agreements between then' adoptlve parents andv )
the South Carohna Department of Social Serv1ces, executed on or before ]une 20 -

2002 _and had at 'lea'st;fl_ve_ (5) months ‘of lost benefits due to the cut in the assistance - -

. agreement.




A propevr-‘class definition describes the class in objécti\re terms, capaBle of rng-m'b-ershjp-

ascertainment without regard 1o the merits of the proposed class membets' claims or the particular

relief they seek®  The Plaintiffs have no irterest.in the subject- matter of the lawsuit that would .

render them antagonistic to other class members. Accordingly, Plaintiffs truly are representative of

the class and the class is defined as outlined abové.

i

With regard to the second prong, the adequacy of Plaintiffs' counsel, like that of the

individual plaintiffs, is presumed in the absence of specific proof to the contr.e‘lry."-0 Plaintiffs' have

engaged experienced and capable attorneys. Accordingly, the adequacy requirements are satisfied in

this case.

Defendant’s argument against adequacy on the issue of 'Plaintiff’s position as a Third-Party -

. beneficiary is without merit because third party.beneficiariés (BLH and the putative class members)

have the right to enforce the-terms of the contract under South Carolina law.”

1LB.5 Amoum‘ in Controversy

Rule 23(a)(5) of the South Carolina Riﬂ_es of Civil Précedure__ requires an amount in

controversy for each class member to be at least one hundred ($100.00) dollars to certify a class in

cases where the relief sought is not primarily injunctive relief. In interpreting the phrase “amountin

R See H Newberg &A Conte Newberg on Class Acmons Fourth § 6.14 (1994).

. % South Carolina National Bank v. Stone, 139 F.R.D. 325, 330 (D.5.C. 1991)- o S
.. 830S5.C Jur. Contracts. § 68 (citing Svenningsen v. Knight, 286 S.C..299,. 333 SEZd 78 (Ct App 1985) see also, RL- o
"~ Griffin & Co. v Beach Club I Homeowners: Ass'ny., 384 F.3d 157 (4th Cir: 2004) (fmdmg that under South Carolina faw, ™+ o
. when contract is made for benefit ‘of :third j person, thit .person’ may.enforce contract if contractmg pames mtended o T
. “'create direct. beneflt o such third pefson)). S




) controve;sy,” the South Carolina Suprerne Coutt held “the sum claimed by the plaintiff corltrols if

»42

' the claim is appaténtly madé in good faith.’
In thls caée; the Plaintiff coneecled at the hearing a modiflcaeion fo the requested' olass
harro_wing it to only those children who have lost at least 5. months in henefits due to the cur made
hy. Defendanys. Because the monthly cut in benefits was twehty @20) dollars the amount in
v:,ControverAsy is equal to or exceeds $100 for each member of the Class.. 'ihéée funds were lost to the
~ class members and Defendanes argumerit that perhaps they received the same care anyWay 1s without

. merit as the loss is tangible, identifiable, and real. Accordingly, the requlremenr,s of SCRCP Rule

23(a)(5) are met.

AN
\

II.B.6 Notice

As to the rlotice requirements pursuant--to SC R. Clv. P 23(&)? ‘the Courl: adopts an ;‘opt-
~ out” notice procedure. Given that Defendant regularly corresponds or has previously corresponded
With all Clasa ‘m’embers, Defendan't shall serve on each class member'a Notice of Class Action hvhich
shall advise them of the facts of this case and their nght to opt out w1th1n 30 days if they choose not

to pammpate

A~ Il C. Plaintiffs Motion to Compel
The Plamnff agreed to hold this MoUon n abeyance pendmg the Courts ruhng on the.
MOthl’l for Class Cert1f1cat10n and Motxon for Summary Judgment Now that the class- has been' :

_ cerufled for the reasons outlmed herein, counsel are directed by the Court to confer regardmg the -

" ‘chscovery requests “that relate toall class members Plamnff reserves the rlght to remstate its: Mouon o

tO Compel 1f these rhateers are ot resolved




IT IS ORDERED that Defendants Motion for Summary judgment IS DENIED
IT 1S FURTHER ORDERED that PlaintifPs Motion for Class Cemflcanon is GRANI'ED

ITIS FURTHER ORDERED that Defendant shall serve on each class member a Nonce of
Class Action which shall advise them of the facts of this case and their right to opt out

within 30 days if they choose not to participate pursuant to Salmonsen v. GGD 377 S.C. 442,
661 S.E. 2d- 81 (2008) (holding that in South Carolina all class members shall have the nght ,
to opt out of a class action). Defense counsel shall prepare a Notice and email to the court . -
(copying counsel-for the Phintiff) for review within ten (10) days and shall thereafter be |
mailed to all class members within ten (10) days. The notice shall include instructions for -
the class members to communicate any decision to opt out by written notice to Plaintiffs

counsel: T. Ryan Langley at P.O. Box 2765; Spartanburg, SC 29304.

IT IS FURTHER ORDERED that T. Ryan Langley, Charles J. Hodge, and James Fletcher
Thompson are appointed class counsel and shall file any opt outs with the' Clerk of Court

within ten (10) days of receipt.

ITIS SO ORDERED. |

‘Honorable Brian CZbons
A

My Q( ,201:4‘ e
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) O

COUNTY OF SPARTANBURG )

BLH (dob 2/20/97) by patents/genetal guatdians )

Kenneth and Angela Hensley, AND on behalf ofall )

others similarly situated )
)
)

Plaintiff, ) CA NO. 13-CP-42-1569

vs. ) '

South Carolina Department of Social Services ) ORDER ON PLAINTIFF’S
) . MOTIONFOR CLASS
) CERTIFICATION, PLAINTIFF’S
) MOTION TO COMPEL
) AND DEFENDANT’S MOTION
) FOR SUMMARY JUDGMENT
)

Defendant. )

L Introduction/Factual and Procedural History
| This matter came before me for hearing on Aprﬂ 8, 2014. The Court heard arguments and
reviewed written briefs fromlco_unsel fof both parties on all above—referenced motiqns and releted
. issues.
Defendant entered agreements with approximately 4000 South Carolina families for the

provision of Adoption Assistance Subsidies (hereinafter referred to as “AAS”).to beneﬁt the

adopted children.' In 2002, Defendant cut the payment to these adopted children across-:;he b:)ard) ”2
C ] T
| by $20 per month.?> At the same time, Defendant cut the payments to foster farmhesz” An -2_80 Eijj
} O [l pne
Defendant reinstated the payments to the foster families but did not reinstate the payment touhecg;;‘

! Complaint, para: 9. Defendant’s Amended Answer does not dispute this allegation. See also, Afﬁdawt of Caldwel] =
Exhibit G: contract with Plaintiff. .

2 Affidavit of Judy Caldwell, para. 12; Exhibit H to affidavit of Judy Caldwell.

31d.
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adoption families. Plaindffs allege the cut of these payments breaches the written agteement they
have with Defendant. Initially a similar action was brought as a 42 U.S.C. Section 1983 acﬁon
against individual employees of the South C;u:o]jna Department éf Social Services (hereinafter
“SCDSS”) in this same state court on September 16, 2011. Counsel for those individgal employees,
who is the same counsel for the Defendant in the ;ase at bar, removed the case to‘federal court.
The federal district court certified the class under Federal Rule 23 and d;anied cross motions for
summaty judgment. Defendant appealed the denial of summaty judgment to the U.S. Court of
Appeals for the Fourth Circuit. On March 28, 2013 Plaintiff’s withdrew their federal contract clause
allegations and then filed the cutrent breach of contract action against Defendant SCDSS on April 1,
2013.

The 1983 claims ultimately were decided by the 4® Circuit Court of Appeals on July 3, 2013.
The Fourth Circuit Court of App;:als held that there was not a violation of federal law by the
individual directors. of DSS.* The Fourth Circuit opihion made no reference to any preclusive effect
of its tuling on the pending state court action based on Soutb Carolina state law. Indeed, the
transcﬁpt of the hearing from the 4® Circuit reflects that the parties discussed (if not stipulated) that
the 4 Circuit Order would have no preélusi;f.e effect on the already pending state law contract cause
of action brought against SCDSS.

. Discovery in the state court acuon was served by Plalntlff on Defendant on ]uly~26 2@3
..:.-- ”’ 3
S

e

Plaintiff’s counsel fulﬁ]led its duty to consult w1th counsel for Defendant but no respo&i%es Beste ::;‘ S;!
e
provided. Plaintiff therefore filed a motion to compel in October of 2013. Plaintiff ﬁled‘*a MéHon 5:‘ 9};
> & \O"”l

for Class Certification. On March 10 2014 Defendant filed its motion for summary }udgment ?hls c-«i =

=25

3 _r -,—-'4

hearing was set for April 8". On Apml 3%, Defendant emailed dlscovery responses to Plﬂﬁuffa\lo

4 Otder of the 4% Circuit Court of Appeals in Hensley v. Koller, et al.

20




depositions have been taken due to the delay in Defendant’s discovery responses.

II. Analysis and Citation of Authority

JILA. Defendant’s Motion for Summary Jud

Summary judgment is only appropriate where - the pleadings, depositions, answets to
interrogatories, and admissions on file, togethe:r with the affidavits, if any, shov} that thete is ri<;>
genuine issue as“ to any material fact and that the moving patty is entitled to a judgment as a matter
of law.’

In detérmining whether any triable issues of fact exist for summaty judgment purposes, the
evidc;nce and all the inferences that can be reasonably drawn from the evidence must be viewed in
‘the light most favorable to thé nonmoﬁng 'pélt't;r.6 '“A]lvambiguities, conclusions, and ‘inferences
arising from the evidence must be construed most strongly against the moving party.”’ “Summary
judgment is not approptriate where further inquity into the facts of the case is desirable to clarify the
application of the law.”®

It is only necessary for the vnonr.noving party to submit “a mere scintilla of evidence in order

»® “Summary judgment is a drastic remedy which

to withstand a motion for summary judgment.
should be cautiously invoked so no person will be improperly deprived of a ttial of the disputeci

factual issues.”"° Finally, because summary judgment is a drastic remedy, it must not be granted until

52

R,

Lr -

5o
5 Wilson v. Style Crest Products, Inc., 367 S.C. 653, 656, 627 S.E.2d 733, 735 (2006); Russell v. Wachovia ,Bank NN
353 S.C. 208, 217, 578 S.E.2d 329, 334 (2003); Rule 56(c), SCRCP. Oy
6 Cunningham v. Helping Hands, Inc., 352 S.C. 485, 575 S.E.2d 549 (2003). -

7 Redwend Ltd. Partoership v. Edwards, 354 S.C. 459, 581 S.E.2d 496 (Ct. App. 2003); Bayle v. South Carol@‘ga D@ of
ansp., 344 S.C. 115, 542 S.E.2d 736 (Ct App.2001); South Carolina Elec & Gas Co. v. Town of Awendaw 359°§C

29 34, 596 S.E.2d 482, 485 (2004).

8 Redwend, 354 S.C. 459, 581 S.E.2d 496; Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp., 336 g{& 5@18

S.E.2d 301 (Ct.App.1999).

9 Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 673 S.E.2d 801, 803 (2009) Hill v. York County Sherriff’s

Dep’t. 313 S.C. 303, 308, 437 S.E.2d 179, 182 (Ct. App. 1993) cert. den. (1994).

10 Redwend, 354 S.C. 459, 581 S.E.2d 496; Lanham v. Blue Cross & Blue Shield, 349 S.C. 356, 563 S.E.2d 331 (2002);

Trvelas v, South Carolina Dep't of Transp., 348 S.C. 125, 558 S.E.2d 271 (Ct.App.2001).

3
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the opposing party has had a “full and fait opportunity to complete discovery.
Given that Defendant setved its discovery responses nine months after they wete due and
only days | prior to the summary judgment hearing, Plaintiff has clearly had no full and fa.lr
opportunity to complete discovety. For that reason alone, summary judgment is impropet.
Assurm'ﬁg arguendo, Defendant’s discovery responses had somehow provided Plaintiff a full
and fair oppottunity to complete discovery, Defendant is not entitled to summafy judgrhént on the
issue of collateral estoppel. “The party asserting collateral estoppel must demonst;ate that the issue
in ther ptesent lawsuit was: (1) actually litigated in the prior action; (2) directly determined in the prior
action; and (3) necessaty to support the priot judgment.
: As noted, the case at bar had been filed prior to the otral argument before the 4% Circuit

Court of Appeals. At the oral-argument before the 4* Circuit the issue of collateral estoppel was

raised by counsel for Plaintiff. By way of background, the same Defense counsel who made the

argument for collateral estoppel in this case represented to the 4% Circuit oral argument that he.

would not seek to bar this action on the basis of collateral estoppel as no basis for collateral estoppel

would be present on a dismissal without prejudice.

He said specifically:

58
3 BY MR. LANGLEY: ‘ ' e
4 Well, on the grounds of res judicata or :ﬁ‘ g
5 collateral estoppel by virtue of some dismissal with ?’3 «
6 prejudice --- ‘ ' Fy e
7 BY MR. LINDEMANN: © oo
8 . If it’s without prejudice, there would be no :t) 2
9 such argument. , = R
10 BY FEMALE SPEAKER: - Lo
1 Evening Post Pub. Co. v. Berkeley County School Dist., 392 S.C. 76, 708 S.E.2d 745 (2011).
12 Kunst v. Loree, 404 S.C. 649, 653, 746 S.E.2d 360, 362 (Ct.App.,2013). \
v 4
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11 -~ Right.

12 BY MR. LINDEMANN:

13 And that wasn’t my intent to try to make that
14 . argument, I can represent to the Court.

15 BY FEMALE SPEAKER:

16 Okay. Thank you vety much.
17 BY MR. LINDEMANN:
18 Thank you.”

Defendant’s motion for summary judgment seeks the same relief its counsel represented to

three federal appellate judges was unavailable under these circumstances. The reason counsel

admitted previously that there would be no such argument for collateral estoppel is that his client -
cannot meet its burdgn of proving that the elements of collateral estoppel are met. Specifically, 4

Circuit dealt with federal law and the issue at bar is whether Defendant breached South Carolina

state law breach of contract principles.
Among these principles are the following:
1. The South Carolina General Assembly requires the Department of Social Setvices to
execute a written agreement with adoptive parents whenever it determines that a
child is eligible for supi)lemental benefits. S.C. Code Ann. § 63-9-1770 (A) (formetly §
20-7-1950).
- 2. When a state agency or connﬁission is statutoriljr required or authorized to contract,

: {"'
the contract, by necessary implication, carries with it the authority to egorcﬁhe 72,

240H

contract by an action at law."*

Y d3S
H
g

AT

k3
gt
ALl

13 Transcript of 4% Circuit Oral Argument.

14 Chestetfield County v. State Highway Dept. of South Carolina, 181 S.C. 323, 187 S.E. 548, 550-551 (1936). (The Court

in Chesterfield noted that a contract would otherwise be one-sided, where the State could enforce it against parties it
contracts with by the parties could not enforce the same contract against the State).
5
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3. When there are conflicts in a cbntract’s interpretation “a court will construe any
doubt; and aﬁbiguities in an agteement against the drafter of the agreernent:.”15 This
is especially so for adhesion contracts.’

4. There exists in every South Carolina contract an implied covenant of good faith and
fair dealing.'” This covenant requites that neither party will do anything which will
injure right of the other to receive benefits of the agreement.”®

The issue decided by the 4% Circuit was solely based on federal law and made no reference
to any of the aforementioned South Carolina prinéip}es of contract law. Likewise; Defendant’s
arguments in its brief and at the hearing before this Court focused entitely on federal law. On the-
contrary, counsel for Plaintiff explained that this litigation was not an atternpt‘ to relitigate the
question of whether Defendant’s employees violated the Adoption Assistance and Child Welfare
Act, but rather whether Defendant had violated the South Carolina contract principles outlined
above. Accordingly, Defendant cannot meet the burden of showing that the issue in the present
lawsuit was: (1) actually litigated in the prior action; (2) directly determined in the prior action; and
(3) necessary to support the prior judgment.

I1.B. Plaintiff’s Motion for Class Certification

*Citcuit coutts enjoy discretion in deciding whether or not to certify a class action under Rule \A

o,
of Civil Procedute. 23(d)19 and the decision is therefore not normally immediately appealablgi%o IEle 35 [
&R

9 Py

e , =

. Sl Oy O

15 Mathis v. Brown & Brown of South Carolina, Inc., 389 S.C. 299, 309, 698 S.E.2d 773, 778 (2010). v :U' Biar

"“Southern Atlantic'Fin Serv., Inc. v. Middleton, 349 S.C. 77, 84, 562 S.E.2d 482, 486 (CtApp. 2002)(“It 1s:we11 sﬁed ;‘353,0

.....

cases involving a contract of adhesion.”). ¢ w
17 Adams v. G.]. Creel and Sons, Inc., 320 S.C. 274, 465 S.E.2d 84 (1995), reh'g denied, (Dec. 19, 1995). ~ g
18 Shifdet v. Allstate Ins. Co., 451 F. Supp. 2d 763 (D.S.C. 2006).

9 Tilley v. Pacesetter Corp., 333 S.C. 33, 42-43, 508 S.E.2d 16, 21 (1998); Waller v. Seabrook Island Property Owners
Ass'n, 300 S.C. 465, 388 S.E.2d 799 (1990) (Finding that South Carolina Appellate Courts generally defer to the tral

court's discretion in granting class certification absent an error of law).

6
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23(d) requires the court to determine whether a class action is to be maintained as soon as practical
after the commencement of an action.” The circuit court need not consider the merits of the action
for the purpose of issuing an order under S.C. Rule 23, but the class must comply with the following
five prerequisites: (1) nurﬁerosity of parties; (2) commonality of factﬁal and legal issues; (3) typicality
of claims and defenses of class representatives; (4) adequacy of representation; and (5) amount in
‘controversy.”? The South Carolina Supr;me Court has found in a case analogous to the case at bar
that class certiﬁcéu'on is especially appropriate where the number of potential plaintiffs was large,
there was one main issue of law identical for all plaintiffs, all injuties resulted from the same act, and
calculation of damages would not be difficult?

Though Defendant has argued an affidavit is required from Plaintiff in order to certify the
class there is no such requirement in the statute or in any South Carélina case law. Defendant

directs the Court to federal authority but it is well-settled that.South Carolina's Rule 23 “endorses a

2324

mote expansive view of class action availability than its federal counterpatt. For example,

contrary to the federal rule South Carolina has no predominance ot supetiority requirement,” which
was intentiopallY omitted by the clvmfters.26 Actually, the South Carolina Rule requires only that the
“court find” that the above five elements are met” Based on the affidavits cited herein and
attached hereto,the pleadings of record and the statutory and case law authority, the Court finds the

i
five elements are met for the following reasons.

P Salmonsen v. CGD, Inc. 377 S.C. 442, 661 S.E.2d 81 (2008).

21 S.C.R.Civ.P. 23(d).

28.C.R.Cwv. P. 23.

2 Littlefield v. S.C. Forestry Comm’n., 337 S.C. 348, 355, 523 S.E.2d 781, 784 (1999). : 5

2 See Grazia v. S.C. State Plastemng= LLC, 390 S.C. 562, 576, 703 S.E.2d 197, 204 (2010) (atmg thﬂeﬁeld g,;S C,«.u -

Forest_ty Comm'n, 337 S.C. 348, 354-55, 523 S.E.2d 781, 784 (1999)). <
% Melton ex rel. Dutton v. Carolina Power & nght Co., 283 F.R.D. 280, 297-298 (D.S.C. 2012) (citing S.C. R. C1v P.

23). |

% itrlefield, 337 S.C. at 355,523 S.E.2d at 784.

27 8.C. R. Civ. P. 23(a).

8 Hd 91 d3shioz
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ILB.7 Numerosity
‘The class is sufficiently numerous. In light of prevailing precedent, the difficulty inherent in
joining as few as forty class members should raise a presumption that joinder is impracticable, and
the plaintiff whose class is that large or larger should meet the task of Rule 23(a)(1) on that fact
alone® As of June 20, 2002; approximately 4,000 children had adoption assistance agreements in
place that were negativer affected by the unilateral cut of benefits. Counsel for Defendant.did not
dispute this assettion at the hearing and Paragraph 5 of Defendant’s Amended Answer concedes
that the cut was made actoss the board. A class of 4,000 is sufficiently numerous.
I1.B.2 Commonality
There is commonality of factual and legal issues in this case. Rule 23(2)(2) of the South
Carolina Rules of Civil Procedure requires that there be “questions of law or fact common to the
class.”® Plaintiffs meet this test when their claims and the claims of absent class members share a
“Critically, [n]ot every issue in the case must be common to all class

determinative issue.

members.”? “It is important to note that the subsection does not demand all questions of law and

fact to be common, only that thete be common issues among the class. In fact, a single common

issue will suffice if it is important enough. It also follows that the mere existence of individual issues

does not defeat class action status.”*
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A = U
e - .:‘,}{’)
Pt oy PP i
) ==
$ 0 B
vy < ]
=

I» g

L X

Ty ]

P (78]

-
.

28 1 H. Newbetg & A. Conte, Newberg on Class Actions §[3.05, 3-25 (3rd Ed. 1992) . -
» SCRCP 23(2)(2). 5
% Gardner v, South Carolina Dep't of Revenue, 353 S.C. 1, 21-22, 577 S.E.2d 190, 200-01 (2003) :

3 Id,
32 McGann v. Mungo, 287 S.C. 561, 568, 340 SE2d 154, 157-58 (Ct. App. 1986) (“Ultimately, commonality is a
judgment that the issues are sufficiently similar so that the class action will be a more efficient means of resolving the

problem, even though some individual issues may be litigated in any event.”).
4 ' 8
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Furthermore, “claims arising out of form contracts are particularly appropriate for class
action treatment.””  As the California Supreme Court aptly noted in La Sala v. American Sav. &

Loan Ass'n., a case involving standard form trust deeds, “[c]ontroversies involving widely used

contracts of adhesion present-ideal cases for class adjudication: the contracts are uniform, the same
pinciples of interpretation apply to each contract, and all members of the class will share a common

interest in the intetpretation of an agteement to which each is a party.”*

In the case at bar, each named Plaintiff and each putative class member Is subjéct to the .
same action by Defendants. The two critical common questions of law and fact alleged in the

Complaint, as amended, are as follows:

1. whether the cut of benefits to fémﬂies of adopted children breached the contract or

violated the implied duty of good faith and fair dealing;

2. whether the failure to reinstate the benéﬁts to the families of the adopted children after
reinstating the benefits to the families of the foster care children breached the contract or violated

the implied duty of good faith and fair dea]iﬁg;

Class actions are intended to achieve economies of time, effort, and expense and to promote

uniformity of decision as to persons similarly situated, without sacrificing procedural faimess, wrhg'ch w
.17..

"
e

will a]l be accomphshed in this instance where Defendants have used common practices Vgith r%?'lrd _j”‘::

20
[ :2‘:: KTV
to all members of the Class. Specific to this case, a decision on the lawfulness of D@fen@ts HaE
= MR
simultaneous, unilateral cut of benefits allegedly in violation of its contractual obhgatlons t@the 8S 30
o
P W i::?i}
members. All putative class members share a united interest in the fair, just, and __@nsl@ﬁant;:
. weE

’ \
33 Hoban v. USLIFE Credit Life Ins. Co., 163 F.R.D. 509, 513 (N.D. Ill. 1995). ‘
3t La Sala v. American Sav. & T.oan Ass'n., 5 Cal. 3d 864, 877, 489 P.2d 1113, 1121 (1971). $ ﬁ
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determination of these questions of law and-fact necessaty to the adjudication of Defendants’
liability. Thus, this Court can resolve the issue that is central to the validity of each one of the claims

in one stroke. Accordingly, the element of commonality is met.

Defendants argumente a'gainst. eornmonality essentially ask the cout to accept the merit of
the wvarious defenses Defendant has plead such as 1mp].1ed consent, novation, exhaustion of
administrative remedy, and damages; Wthh 15 generally mappropnate at thlS stage. Addmonally,
were the court to accept Defendants arguments as to the implied consent defense then any
defendant could avoid class certiﬁcat;ion of a breach of co'ntract action by'pleading a defense of
mmplied consent then arguing thls 'defense required individual analysis. Such an argument fails to

compott with the case law on the issue of commonality.

The remaining purported defenses are applicable to the class as a whole except the question
of the exact damages each member has suffered. The Court considered Defendant’s reliance on

Gardner v. South Carolina Depattment of Revenue. 353 S.C. 1, 577 S.E.2d 190 (2003) on the issue

of damages. While Gardner does provide that individualized examination negates the benefit of a
class action lawsuit, such named differences among proposed class members in that case were

addressed regarding a legal issue:

o
“[T)he factual dlfferences (Whether prejudice emsts) [among plaintiffs] are the cruof & =3
e
(72 B!
a predominant legal issue. A representatlve class cannot exist where the court rﬁ“ast L >
r F
- D.=
investigate each plaintiff's prejudice claim where it is one of the two predorm,nate Rt
o [ELRY
. B - R Yo
: : 2335 ’ SE X Do
issues in the case. - E Ly 2
: ~ : e~ @ £
DA B G
| ~ w7 -
b v
35 1d. at 22. ‘ ’ .
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Conversely, members of the Propoéed Class in the case at bar each allege the same cause of

action, set forth the same ensuing legal issues and each anticipates the same contract defenses. Any
differences in the variance in damages are of “a typical class action whetre minor factual differences

[damage amounts] exist among the individualized cases of class members.”*

Importantly, there is no requirement under South Carolina law that each class member have
suffered the exact same amount of damages. South Carolina courts have repeatedly acknowledged
that class certification is appropnate in cases in Wthh the damages were different for each class
member.”’ In McGann v_Mungo, hundreds of residents and ownets of improved residential
properties in Cold Stream, a subdivision near Columbia, filed a class action concerning negligent
design and construction of streets and drainage systems. The defendants argued that each class
membet's individualized damages prevented the Court from certifying the case as a class action. In

rendering its decision, the South Carolina Court of Appeals attached no significance to the

undisputed fact that each class member had different damages:

The mere fact that the Plaintiffs may be entitled to different amounts of damages
“does not prevent them from banding together and asserting their rights jointly in one

action.*®

McGann has been cited cons1stently by the Coutts of this state and no less than eleven t@es "

-
__1...

by the South Carolina Supreme Coutt in rulmg on class cerﬂﬁcahon cases, which makes sense %ts =

SE€ N 9]

3% 1d.
¥ Littlefield, 337 S.C. at 355, 523 S.E.2d at 784; Bates v. Tenco Services, Inc., 132 FR.D. 160, 163 (D.S.C. 1990.) (Any
difference 1n the degree of harm suffered by class members does not dmnmsh the typicality of the proposed
representatives’ claims).

38 McGann, 340 S.E.2d at 158.

‘<k” 11
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holding is in line with the historical “purpose of a class action [which] is to avoid the necessity of

tequiting each member of the class to prove the elements of the cause of action.””

Furthermore, the question of damages is easily answered given the specifically identifiable
nature of this class. By the very nature of this suit, Defendant has documentation of evefyone in the
class showing precisely the name, age, and benefits each class member would be entitled to if in fact

Defendant’s actions are determined to violate the law. Given the abundance of common issues, ease

of Defendant’s access to the inﬁorma';ion necessary for calculating damages, and general purpose of

class actions in consolidating proof of the elements of the cause of action, the element of

commonality is met in the case at bar.
I1.B.3 Typicalsty

‘The legal violations against the Plaintiffs are typical of those against each member of the

_ pﬁtadve class under Rule (23)(2)(3) of the South Carolina Rules of Civil Procedure. This requirement

is satisfied if the representative plaintiffs' claim “arises from the same course of conduct that gives

tise to the claims of the class members and if the claims ate based on the same legal theories.”®

When it is alleged that the same unlawful conduct was directed at or affected both the named

plaintiff and the class sought to be represented, the typicality requirement is usually met irre_sgecu’v,e

114

hl

of varying fact patterns which undetlie individual claims.” This is applicable to the casg;at bes,
' -

d3

i

where Plaintiffs allege that Defendant’s unilateral, simultaneous cut of benefits, similarly aRB'liedEQ
s

. . . . Tr -0
all Class Members, gives rise to the claims at issue. | & o
L
=
L

3 O'Quinn v. Beach Associates, 272 S.C. 95, 1 04, 249 SE.2d 734, 738 (1978) (emphasis added).
40 Central Wesleyan College v. W.R. Grace & Co., 143 FR.D. 628, 637 (D.S.C. 1992), aff'd, 6 F. 3d 177 (4th Cir. 1993).
41 Newberg § 3.13 at 3-77.
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Because Plaintiffs allege the written agreements they signed have been breached applies
uniformly to all Ciass Members, Plaintiffs have satisfied the typicality requirement. Like the
members of the Class, the Plaintff thfough her i)arents is the third party beneficiary of a contract
who had its contractually owed benefits cut. In addition, the claims of Plaintiff and the Class
Membérs arise under the same legal theories that the written contract has been breached. The harms
suffered by the Plamntiff are typicai of the harms suffered by all children in the putative class because
they arise froin the same cﬁt of benefits and are based on the samé leéal £heo'ries. Defendant’s brief

and arguments at the hearing made no meaningful arguments to the contraty.
I1.B.4 Adequacy and Class Definition

The Plaintiffs will faitly and aaequately represent and protect the interest of the membets of
the putative class under Rule 23(a)(4) of the South Carolina Rules of Civil Procedure. This rule has
two dements: (1) that the class representatives and their counsel will competently an(i vigorously
prosecute the action; and‘ (2) that the interests of the class representati{res ate not adverse to those of
the class members.” Class representatives nec'zd not master the intricacies of the case. It must appear
to the Court, however, they are willing and able to represent the interes)tS of the class. Plamtiffs in

this case are willing to appear for their depositions, will cooperate with counsel, and ate not

-
~

disqualified from service as class representatives for any reason. w

e >z

e =

S @ o

. . . : 2 % ;>
The Class the Plaintiffs seek to represent is as follows: 3 <
: o ooy o

r o

] ' 4 *» o O

All children, age 19 or younger on the date the filing of the first state cgurt &
: | P W =
Complaint (September 16, 2011), who are curtent and former beneﬁcia::iesfz%)f a i:

existing adoption assistance subsidy agreements between their adoptive parents and

42 Waller v. Seabrook Island Property Owners Ass'n., 300 S.C. 465, 468, 388 S.E.2d 799, 801 (1990).
’ Y 13
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the South Carolina Depattment of Social Setvices, executed on or before June 20,
2002 and had at least five (5) months of lost benefits due to the cut in the assistance

agreement beginning on the date of the foster care reinstatement in 2004

A proper class definition descril;es the class in objective terms, capable of membership
ascertainment without fegard to the merits of the proposed class members' claims or the particular
relief they sec;k.“i The Plaintiffs have no interest in the subject matter of the lawsuit that would
render them antagonistic to other class members. Accordjngly, Plaintiffs truly are representative of

the class and the class is defined as'out]jned above.

With regard to the second prong, the adequacy of Plaintiffs' counsel, like that of the
individual plaintiffs, is presumed in the absence of specific proof to the contrary.* Plaintiffs' have
engaged experienced and capable attorneys. Accordingly, the adequacy requirements are satisfied in

this case.

Defendant’s atgument against adequacy on the issue of Plaintiff’s position as a Third-Party
beneficiary is without merit because third party beneficiaries (BLH and the putative class membets)

have the right to enforce the terms of the contract under South Carolina law.”

| : x B T
ILB.5 Amount in Controversy - = £ .02
‘ G % _EJ e
X3 U . X
M u—"ﬁ:ﬁ

3

'\..’.

controversy for each class membert to be at least one hundred ($100.00) dollars to cemﬂﬁz a c%s

tn

4 See H. Newberg & A. Conte, Newberg on Class Actions, Fourth, § 6.14 (1994). .
4 South Catolina National Bank v. Stone, 139 F.R.D. 325, 330 (D.S:C. 1991).
+4530 S.C. Jur. Contricts § 68 (citing Svenningsen v. Knight, 286 S.C. 299, 333 S.E.2d 78 (Ct. App. 1985); see also, R].
Griffin & Co. v. Beach Club IT Homeowners Ass'n., 384 F.3d 157 (4th Ciz. 2004) (finding that under South Carolina law,
when contract is made for benefit of third petson, that person may enforce contract if contracting parties intended to
create direct benefit to such third persomn)).
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cases whete the relief sought is not primarily injunctive relief. In interpreting the phrase “amount in
controversy,” the South Carolina Supreme Court held “the sum claimed by the plaintiff controls if

the claim is apparently made in good faith.”*

~ In this case, the Plaintiff conceded at the heating a modification to the requested class
narrowing it to'only those childten who have lost at least 5 months in benefits due to the cut made
by _Defend;znts. ‘Because the monthly cut 1n benefits was twenty ($20) dollars the amount in
controversy is equal to or exceeds $100 for each member of the Class. These funds vv‘vere lost to the
class members and Defendants argument thét pethaps they received the same care anyway is without
merit as the loss is. tangible, identifiable, and real. Accordingly, the requitements of -SCRCP Rule

23(a)(5) ate met.
I1.B.6 Notice

As to the notice requirements pursuant to S.C. R. Civ. P 23(d), the Court adopts an “opt-
out” notice procedure. Given that Defendant regulatly corresponds or has previously corresponded
with all class members, Defendant shall serve on each class member a Notice of Class Action which

shall advise them of the facts of this case and their right to opt out within 30 days if they choose not

to participate. _ ' x 3 3
' o EES
o 8B 3o
I1.C. Plaintifs Motion to Compel M0 X
. \ , o (391 r‘:.
The Phintiff agreed to hold this Motion in abeyance pending the Court’s ruling omth C)T
C") 430
=
Motion for Class Certification and Motion for Summary Judgment. Now that the clags, has“geen«.v G
- . e_n o

certified for the reasons outlined herein, counsel are directed by the Court to confer regarding the

discovery requests that relate to all class members. Plaintiff reserves the right to reinstate its Motion

46 Gardner v. Newsome Chevrolet-Buick Inc., 304 S.C. 328, 331, 404 S.E.2d 200, 201-02 (1991)(emphasis in oﬁginal).
. 15
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to Compel if these matters are not resolved.

IT IS ORDERED that Defendants’ Motion for Summary Judgment IS DENIED. .
IT IS FURTHER ORDERED that Plaintiff’s Motion for Class Certification is GRANTED.

IT IS FURTHER ORDERED that Defendant shall serve on each class member a Notice of
Class Action which shall advise them of the facts of this case and their right to opt out
within 30 days if they choose not to participate pursuant to Salmonsen v. CGD 377 S.C. 442,
661 S.E. 2d 81 (2008) (holding that in South Carolina all class members shall have the right
to opt out of a class action). Defense counsel shall prepare a Notice and email to the court
(copying counsel for the Plaintiff) for review within ten (10) days and shall thereafter be
mailed to all class members within ten (10) days. The notice shall include instructions for
the class members to communicate any decision to opt out by written notice to Plaintiff’s
counsel: T. Ryan Langley at P.O. Box 2765; Spartanburg, SC 29304.

IT IS FURTHER ORDERED that T. Ryan Langley, Charles J. Hodge, and James Fletcher

Thompson are appointed class counsel and shall file any opt outs with the Clerk of Coutt
within ten (10) days of receipt.- ‘

IT IS SO ORDERED.

W_O(ll_l 2014
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) '
BLH (dob 2/20/97) by parents/general )
guardians Kenneth and Angela Hensley, ) Civil Action No. 2013-CP-42-1569
and on behalf of all others )
similarly situated, )
)
Plaintiff, ) ORDER GRANTING IN PART AND
) DENYING IN PART MOTIONS
V. ) FOR RECONSIDERATION
)
South Carolina Department )
of Social Services, )
‘ ) .
Defendant. ) .=
) .

T

b]
e

This matter is before the Court on the Motions to Alter or Amend Order and/o“rf;';lf/lotingns
for Reconsideration filed August 5, 2014 and September 30, 2014, by the Defendz;_fi_li'_’g Soéh
Carolina Department of Social Services ("DSS"). With these motions, the Defendant DSS seeks
reconsideration with respect to the Amended Order on Plaintiff's Motion for Class Certification,
Plaintiff's Motion to Compel and Defendant's Motion for Summary J.udgr.nént, as filed September
16, 2014 (hereafter referred to as the "September 16, 2014 Order"). .

A hearing was held on February 27, 2015, in Chester County. The hearing was held
outside of the Seventh Circuit with the consent of the parties. The Plain‘tiff was represented at
the hearing by T. Ryan Langley and James F. Thompson. The Defendant was represented by

~Andrew F. Lindemann and Joel S. Hughes. After a review of the pleadings, prior orders, written

submissions by the parties, and the oral arguments of counsel, the Court grants the Defendant's

e
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motions in part and denies them in part, as well as further discusses, the rationale for the orders
issued.

The following fundamental facts have been stipuiated or agreed to by the parties \through
the pleadings and/or the course of the hearings on April 8" and F;bruary 27™:

e Defense counsel admitted that there is “no doubt theré is a common issue of fact”
that the class members signed a contract with Defendant;

e Defense counsel admittgd that there is “no doubt there was $20 across the board
deduction in the adoption subsidy payments™;

e Defense counsel admitted that “whats implicated in this case is mulﬁple millions
of dollars . . . so this is not a minor case.”

e The 4™ Circuit notea and the parties do not dispute that in 2004 Defendant
reinstated the full payments lovthe' foster families but did not reinstate the full
payment to the adoption assistance families.

Plaintiffs allege the continued cut of the foster care payments after 2004 breaches the
written agreement they have with Defendant. Defendant denies liability and has plead various
defenses.

SUMMARY JUDGEMENT ISSUE

\

The portion of the September 16, 2014 Order addrcséing the Defendant's Motion for
Summary Judgment is hereby \}acated. .In Watson v. Underwood, 407 S.C. 443, 756 S.E.2d 155
(Ct. App. 2014), the Court of Appeals counseled that "it is unnecessary to make findings of fact
and conclusions of law in denying motions for summary judgment" and that findings of fact and
conclusions of law that are made do not establish the law of the case, are not binding on the

parties, and are not binding on the next judge to hear the same issues when renewed in a

zZ




subsequent motion or at trial. _756 S.E.2d at 162-163. Therefore, in de;xying th;e Defendant's
Motion for Summary Judgment, the Court will only be issuing a Form 4 Order that denies that
motion. Any findings of fact aqd conclusions of law as set forth in the September 16, 2614 O;der
and pertaining solely to the Motion for Summary Judgment are vacated.

"CLASS CERITIFICATION ISSUE

The Circuit court has wide discretion in deéiding whether or not to certify a class action
under Rule of Civil Procedure 23(d). Rule 23(d) reéuires the court to determine whether a clgss
action is to be maintaiﬁed as soon as practical after the commencement of an action. The circuit
court need not consider the merits of the action for the purpose of issuing an order under S.C.
Rule 23, but the class must comply with the following five prerequisites: (1) numerosity of
parties; (2) commonality of factual and legal issues; (3) typicality of claims and defenses of class
representatives; (4) adequacy of representation; and (5) amount in cdntrdversy.

Based on the st'ipulations of counsel at the hearings, the affidavits produced to the Court,
the pleadings of record, and the statutory and case law authority, the Court finds the five
elements are met.

Defendant has argued that the affidavits of DSS employees Caldwell and Hanak-Coulter
were not proper for consideration because they were not served with tﬁé motion for class
certification. S.C.R.Civ.P 6(d) allows the Court discretion to permit service of affidavits at any
time. However, presuming arguendo the rule required' service of the affidavits with the motion,

_there was no prejudice to Defendant for the following Teasons:
1) the. affidavits submitted were in the Defendants posséssion for years prior to

the motion for class certification;

b
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2) the affidavits submitted were procured by Defendants, from agents of
Defendants acting within the course and scope of their employment and thus are
admissions of a party opbonent; | |

3) Defendants have had notice that the Plaintiffs intended to rely on the affidavits

since September 16, 2014 (164 days prior to the last hearing on this issue) and

have failed to file any affidavits in opposition; and

4) Defendants have had a full and meaningful opportunity to argue about the

contents of the affidavits, which Defendanf conceded at the hearing included only

basic facts over 'which the;e was no disagreement.

Further, the affidavitslinclude basic documents important in this ‘case that the Court takes
notice of from the court record, including: the contract with Plaintiff (see Exhibit G to the
éffidavit), the 2002 letter that went to all familie.s with foster and adopted children (see paragraph
12 of the affidavit and Exhibit H to the affidavit), as well as a supplement to the contract that
states: “based on negotigtions with Mr. and Mrs. Hensley, adoption subsidies are authorized as
follows: Supplemental Benefits $675 per month.” (see Exhibit F to the affidavit).

The Hanak-Coulter affidavit has been in the pqssession of Defendants for a while as it
was filed in the federal litigatioq. Paragrapﬁ 9 of the affidavit admits ihat the foster care rates
were reinsiated to the pré—existing levels in 2004. | This -affidavit suppbrts the argument by |
Plaintiff and the Class that there was no justification for any sustainéd decrease in the adoption
subsidy following the foster care reinstatement in 2004. | |

These documents support Plaintiff’s argument for class certification and the specific

justification for each of the five elements is as follows:

\{




Numerosity

The class is sufficiently numerous. Counsel for Defendant admitted at the February 27"
hearing that this is “a case that’s quite significant” involving “multiple millions of dollars”
because “even though we’re talking about $20 a month, we’re talking about $20 a month over
multiple months with multiple 'different potential class members.” Further, Paragraph 5 of
Defendant’s Amended Answer concedes that the cut was made across the board. The class is
sufficiently nume)rous.

Commonality

There is commonality of factual and legal issues in this case. Rule 23(a)(2) of the South
Carolina Rules of Civil Procedure requires that there be “questions of la\y or fact common to the
class;” Plaintiffs meet this test whén tl;eir claims and the claims of absent class members share
a determinative issue. “Not every issue in the case must be common to all class members.” “It
is important to note that the subsection does not.demand all questions of law and fact to be
common, only that there be common issues among the class. In fact, a single common issue will
suffice if it is important enough. It also follows that the mere existence of individual issues does
not defeat class action status.”.

In the case a-t bar, each named Plaintiff and each putative class member is subject to the
same action by Defendants. The two critical common questions of law and fact alleged in the
Complaint, as amended, are as follows:

1. whether the cut of benefits to adopted children breached the ccm_tréct and/or violated

the implied duty of good faith and fair dealing;




2. whether the failure to reinstate the benefits to adopted children after reiﬁstating the
benefits to the families of the foster care children breached the contract and/or violated
the implied duty of good faith and fair dealing;

Defendant’s counsel stipulated at the hearings that there 1s “no doubt there is a common
issue of fact that each of these parties signed-a contract” and “no doubt there was $20 across the
board deduction in the adoption subsidy payments.” These are the determinative issues.

The question of damages is easily answered given the specifically identifiable nature of
this class. By the very ﬁature of this suit, Defendant has documentation of everyone in ;he class
showing precisely the name, age, aﬁd benefits each class miember would be entitled to if in fact
Defendant’s acti;)ns are determined to violate the law. inen the abundance of common issues,
ease of Defendant’s access to the information n'écessary for calculating damages, and general
purpose of class actions in consolidating proof of the elements of the’ cause of action, the element
of commonality is met in the case at bar:

Typicality

The alleged legal violétions’agains't the Pl‘ai'ntiffs are typical of thdse against each
member of the putative class under Rule (23)(a)(3) of the South Carolina Rules of Civil
Procedure. Plaintiffs allege thag Defendant’s unilateral, simultaneous cut of benefits, similarly
applied to all Class Members, gives rise to the claims at issue. Because Plaintiffs allege the
written agreements they signed have been breached applies uniformly to all' Class Members,
Plaintiffs have satisfied the typicality requirement. Like the members of the Class, the Plaintiff
through her parents is the third party beneficiary of a contract who had its' contractually owed
benefits cut. In addition; the claims of Plaintiff and the Class Members arise under the same legal

theories that the written contract has been breached. The harms suffered by the Plaintiff are

v
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typical of the harms suffered by all children in the putative class because they arise from the
same cut of benefits and are based on the same legal theories. Defendant’s brief and arguments
at the hearing made no meaningful arguments to the contrary.

Adequacy and Class Definition

The Plaintiffs will fairly and adequately represent and protect the interest of the members
of the putative class under Rule 23(a)(4) of the South ‘Carolina Rules of Civil Procedure. This
rule has two elements: (1) that the class representatives and their counsel will competently and
vigorously prosecute the action; and (2) that the interests of the class representatives are not
adverse to those of the class members. Class' representatives need not master the intricacies of
the case. It must appear to the Court, however, they are willing and able to represent the interests
of the class. Plaintiffs in this case are willing to appear for their depositions, will cooperate with
counsei, and are not disqualified from service as class representatives for any reason.

The Class the Plaintiffs seek to represent is as follows:

All children, zige 19 or younger on the date the filing of the first state court

Complaint (September 16, 2011), who are current and former beneficiaries of

existing adoption assistance subsidy agreements between their adoptive parents

ahd the South Carolina Department of Social Services, executed on or before June

20, 2002 and had at least five (5) months of lost benefits due to the cut in the

ﬁssistanée agreement beginning on the date of the foster care reinstatement in

2004. |

A" proper class ‘definition describes the class in objective terms, capable of
membership ascertaihment without regard to the merits of the proposed class members' claims or

the particular relief they seek. The Plaintiffs have no interest in the subject matter of the lawsuit

f
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that wbuld render them antagonistic to other class members. Accordingly, Plaintiffs truly are
representative of the class and the class is defined as outlined above.

With regard to the second prong, the adgquacy of Plaintiffs’ counsel, like that of the
individual plaintiffs, is presumed in the absénce of specific proof to the contrary. Plaintiffs' have
engaged experienced and capable attofneys. Accordingly, the adequacy' requirements are
satisfied in this case. |

Defendant’s argument against adequacy on ;he issue of Plaintiff’s position as a Third-
Party beneficiary is without merit because third party beneficiaries (BLH and the putative class
members) have the right to enforce the terms of the contract under South Carolina law.

- Amount of Controversy

Rule 23(a)(5) of the South Carolina Rules of Civil Procedure requires an amount in
controversy for each class member to be.at least one hundred ($100.00) dollars to certify a class
in cases where the relief sought is not primarily injunctive relief. Plaintiff concedes that the class
is narrowed to those who have lost ét least five months of benefits. Accordingly, the
requirements of SCRCP Rule 23(2)(5) are met.

Notice
As 1o the notice requirements pursuant to S.C. R. Civ. P 23(d), the Court adopts an “opt-
out” notice procedure. Rule 23(d)(2) states: “In the conduct of actions to which this rule applies,
the court may make appfopriate orders: ... The court may at any time impose such terms as shall
fairly and adequately p'rot_ect the interest of the persons on whose behalf the action is brought or
defended.” The South Carolina Supreme Court has rep‘eatedl}‘/ stated: “South Carolina Rule of

Civil Procedure 23(d)(2) gives the circuit court the broad power to ‘impose such terms as shall
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fairly and adequately protect the interest of the persons on whose behalf the action is brought or
defended.’”

Initially, it was alleged that the Defendant refused to provide the names and contact
information for any potential class members. Accordingly, the Court exercised its broad
discretion to protect the members of the Class by requiring Defendant to provide notice.

Al the February 27" hearing, however, Defendant agreed to provide the necessary class-
member contact information to Plaintiff within 90 days. As such, the Court grants Defendant's
motions to reconsider this portion of the September 16, 2014 ordcf.

As a result, the Court orders that the "Notice of Class Actioﬁ" shall be approved by the
Court Chief Administrative Judge for Common Pleas for the Seventh Judicial Circuit and the
expense and reéources required to notify the élass members shall be bourne by the Plaintiff. The
Defendant DSS will not be required to prdvide any notification to the class members or bear any
expense therefor.

However, the Deféndant shall be required to provide the Plamitiff class counsel within
ninety (90) days of the filing date.of this Order the names and available addresses of any
potential class members. The Court fully fecognizes that information related to adoptions and
adoption proceedings is confidential ‘under South Carolina law. Specifically, S.C. Code Ann. §
63-9-780(C) provides: "All files and records pertaining to the adoption proceedings in the State
Department of Social Services, or in any authorized agency ... are confidential and must be
withhe]d from inspection except upon court order for good cause shown.™ §.C. Code Amn. § 63-
9-780(C). The Court specifically finds that gobd cause has been shown, and the Defendant is
hereby ordered to produce as-ordered the names and available addresses of any potential class

members to the Plaintiff class counsel. The Court further orders, however, that the information

“
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Aproducedby the Defendant in response to this Order ‘is and shall remain confidential. The
information shall be redacted from any public filings with the Court, avnd to th¢ extent that a
name of a class member is identified in a public filing, the initials shall be substituted for the
name. Furthermore, the Plaintiff and class counsel are hereby directed that the information
produced by the Defeﬁdant in response to this Order may only be used for purposes of
conducting this litigation and may not be dessiminated to any third parties except by further
order of this Court.

Pursuant to Rule 23(d), SCRCP, the Court hereby adopts an "opt-out” procedure. The
Court hereby orders the Plaintiff class counsel to prepare and serve a Notice of Class Action
advising class members of the facts of this case and their right to-opt out wlithin thirty (30) days
if they choose not to participate. The Plaintiff class counsel shall submit the draft notice to the
" Chief Administrative Judge for Cémmqn Pleas for the Seventh Judicial Circuit and opposing
counsel for approval within thirty (30) days of receiving the class member contact information
from the Defendant. The Notice of Class Action shall include instructionsAfor the class members
to communicate any decision to opt out by mailing written notice to the Plaintiff class counsel at
the following address: Post Office Box 2765, Spartanburg, South Carolina 29304. All
correspondence to the class shall be conspicuously marked "Confidential."

IT 1S, THEREFORE ORDERED that Detendant's Motions for Reconsideration are
granted in part and denied in part as set férth herein.

IT IS FURTHER ORDERED that the Defendant shall proVide the Plaintiff class counsel
within ninety (90) days of the filing date of this Order the names and available addresses of any
potential class members. The Plaintiff class counsel shall then prepare a Notice of Class Action

which shall advise the potential class members of the facts of this case and their right to opt'out

Y
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within thirty (30) days if they choose nbt to participate in the class action. The Plaintiff class
counsel shall submit the draft notice {o the Court and opbosing counsel for approval within thirty
(30) days of receiving.the class member coﬁtact information from the Defendant. The Notice of
Class Action shall thereafter be mailed to all potential class mémbe‘rs within ten (10) daysvof
Court approval.
IT IS FURTHER ORDERED that the Plaintiff class counsel shall file any opt-outs with
the Spartanburg County Clerk of Court within ten (10) days of receipt. The opi-outs, which will
necessarily identify the potential class members, shall be maintained as confidential by the Clerk

of Court and shall be filed only under seal.

IT IS FURTHER ORDERED that the parties and the Clerk of Court shall abide by all

confidentiality requirements as set forth in this Order.

AND IT IS SO ORDERED.

BRIAN M, IBBONS}{

Presiding/Judge, Seventh Judicial Circuit
Chester, South Carolina

April _\}_ 2015

g2l Wd 0Cddv 5104
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STATE OF SOUTH CAROLINA ) - .
: ) 7™ JUDICIAL CIRCUIT
)

COUNTY OF SPARTANBURG

BLH (dob 2/20/97) by patents/genetal guardians
Kenneth and Angela Hensley, AND on behalf of all
others similatly situated

CA NO. 13-CP-42- \ &b

COMPLAINT
(CLASS ACTION)

)
)
)
)
)
Plaintiff, : )
vs. » ‘ )
)
)
South Carolina Department of Social Sétvices )
)
)

Defendants.

Plaintiff, BLH (dob 2/ 20/ 97) by parclints/ general guardians Kenneth and Angela Hensley
individually and on behalf of all others similarly situated hetcEy files this Complainf and’ a]legés the
following based upon information, belief, and the investigation of counsel:

INTRODUCTION

1. ‘This class action is brought by Plaintiffs (hereinafter “Class Representatives”) individually
and on behalf of all recipients of Adoption Assistance Subsidies (hereinafter referred to as
“AAS”) who had their benefits unilatetally cut by Defendant without their consent
(hereinafter “Class Membets” ot “putative class members”). AAS are provided to help
thousands of abused and neglected children, all of them currently or formerlyin ‘t]gpus‘;g)%)z

T | S S oam
of the South Carolina foster cate system, which have highly specialized m’ﬁglcaggmerr@.r
. - e —
A =
health or other special needs. The law provides subsidies for these children be”réause,‘" duééfgéﬂ m
» 2 20
their special needs, they would likely not otherwise have a chance for a perxﬁ}@emﬁan&i}yg
— % D
, : : a) <
through adoption. These subsidies are continued by contract for childeen who-tre a%pted &

~out of foster cate from the State of South Catolina to the child’s adoptive patents for the

benefit of the child.
2. 'The contract between the State of South Catolina Depattment of Social Services (“SCDSS”)

1
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and the Class Reptesentatives and putative class members provided for a monthly adoption

subsidy.

3. On or about June, 21002, in an ill-conceived, and illegal effort to cut benefits to the state’s
most needy, Defendants unilaterally cut twenty dollars ($20.00) per month from /the
adoption assistance subsidy provided to BLH. Defendants also cut twenty dollars ($20.00)
pet month from the South Carolina Foster Care Subsidics (“FCS”), but this cut was reversed
in 2004 and the twenty dollars ($20.00) pet month was testored to the South Carolina Foster
Cate Subsidies.

4. Tlvle unilateral cut of the adoption benefits Defendants’ contractually agreed to violates

Plaintiff’s contractual rights and has prdximately caused Class Representatives and putative

class membets substantial damages.

PARTIES
5. Class Represeﬁtatives Kenneth and Angela Hensley appear as guardians and adoptive
patents on behalf of BLH (dob 2/20/97) pursuant to I'ed. R. Civ. P. 17(c) and are citizens
and residents of Spalmnbulg, South Carolina. Kenneth and Angela Hensley are sufficiently
fa.miliar with the facts of BLH’s situation to faitly and %dequately represent the child’s best

interest in this litigation.

= S
6. Defendant South Catolina Department of Social Services, (“SCDSS”) is a state ag‘ency &;qt
= S

AN

enteled into the contractual agreements outlined 11e1e1n and is Lequned to cg)%lply’{i’uthﬁt?%
(v el - 1) rl
and federal laws. SCIDSS has been on notice of these specific allegatlox{;sm@% at Ie@sg c;*r’—

: = Ep

OctobeL 2011, tf: Nz Ci
(R Fowe vy -0 '

“LN B

CLASS ACTION ALLEGATIONS

7. 'This action is ptdperly maintained as a class action putsuant to S.C. R. Civ_. P. 23.
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8. The class is defined as: “All children, age 19 or younger on ﬂle date of the Motion for Class

Certification (January 6, 2012), who are current and former beneficiaries of existing adoption
" assistance subsidy agtcements ‘between theit adoptive parents and’ the South "Catolina
Depattment of Social Setvices, executed on ot before June 20, 2002.”

9. This class has previously been cettiﬁed as compliént with the xeqﬁitements of Fed.R.Civ. P.
23 and applicable common law by federal judge G. Ross Andesson in CA NO. 7:11-cv-
02827. That case involves a trelated, but distinct cause of action undet 42 U.S.C. Section
1983. Judge Anderson agreed with the following in ceitifying the class: |

A The class is sufficiently numesons. As of June 20, 2002, approximatély 4,100
children had adoption assistance agreetnents in place tﬁat were negatively affected by
the unilateral cut of benefits. Therefote, the class as a whole is comprised of at least
4,100 cutrent and former ddopted children and joinder of all putative class membets
is impracticable. The @sposiﬂon of the claimms asserted hetein through this class
action will be more efficient and will beneﬁt the parties and the Court.

B The questions of law and fact raised by the Class Rebxesentadve$ ate common to
and typical of those of the putative class membets.  Each named Class
Reptesentative and cach putative class member is subject to Defendants’ action

D

concerning adoption qsslstance subsidy contracts and Defendants’ s wf(@pqtte 1

:C- = Staes)

and practice of unilaterally cutting benefits in violation of the contmct’ obhgﬁhong i~
\'

— 5 i
had to Class Replesentauves The datnages calculation is also common ifc') CAChDOf tIier) o
C‘"' = 20

Class chmscntqtlvcs The facts of the case at bat present a textbool e){ampl&‘bf fB';:._,)'
rﬂ tlg - ,.4
commonality element: a uniform, across-the-board cut of benefits, in thé exact same

amount, at the exact same time, in violation of the same contractual rights.
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C Al Class Representatives and putative class members share a united interest in the
fait, just, and consistent determination of the questions of law and fact necessary to
the adjudication of Defendant’s liability, which predomiﬁate ovet questions affecting
only individual membets. The key question being: whether the unilateral cut of
gdoption assistance benefits violates Class Representatives and putative class
members rights under the adhesion contract entered into by Defendant and
meinbers of the class ;

D Comon questions of fact include: whether Defendant nullified the primary terms
of pte-existing, long-tetm adoption assistance agreements between SCDSS and
patents that adopted former wards of South Catolin’a.’s fostet cate system and third-
patty beneficiaties to that contract. |

E  The legal violations against the Class Reptesentatives are typical of those against each
member of the putative class. The harms suffered by the Class Representatives are
typical of the hafms suffered by all children in the putative class.

F The Class Representatives will fairly and adéquately represent and protect the interest
of the membes of the putative class. The Class Representatives adequately and truly

represent the intcrests of the absent class members.. Class chlesentatl,szgs and"allz
members of the class they seek to represent have been damaged %mqg@n
0 e :ﬁ: -y, .

Dcfendants conduct The interests of Class Representatives are ceqxtenswc w@‘r

VJ—

L o
the integests of the PJ_OPOSCd class members, with common rights of ?gacov'éf») bgsc{di‘
o F O

'Y ~

. Py
on the same essential cut of benefits by Defendants. Class Rep1é}}nta@cs Ate—
intended third-party beneficiatics of the adoption assistance benefits conferred under
the Adoption Assistance Act. Class Representatives have retained counsel, who atre

competent in complex class action litigation. Class Representatives have no-interest
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adverse to those of any putative class members, with respect to the key common
issues.
In this case, the prosecution of sepatate actions by ot against.individual members of |
the class would cteate the tisk of: 1) inconsistent or vatying adjudications with
tespect to individual members of the class, which would establish incompatible
‘standards of conduct for the patty opposing the class; and/or 2) adjudications with
respect to individual members of the class which would as a practical matter be
dispositive of the interests of the other members not p‘atties to the adjudications or
substantially impair or impedc their ability to protect their interests.
The questions of law or fact common to clgss members préedominate over any
quesﬁons affecting only individual members, and that a class action is superiot to
other available methods for faitly and efficiently adjudicating the controversy.
Class action treatment is a supertor method for the fair and efﬁcient adjudication of
this controversy, in that, among other ﬂu'ngs, there is no interest by members of the
class in indiviciua]ly controliing thelprosecudon of separate actions andvthe expense
. of prosecuting individual claims is prohibitive. It is desizable to concentrate the,
litigation of the claims made hetein in a single proceeding, in otder to@rogjscta
‘ - e Dy

claimants with a forum in which to seek redress. Whatever dlfﬁcultlé.%‘maggmst-’q%% -
s |
.

[0 N \ 33 —,
. ‘ . . . - 2O
the management of the class action will be greatly outweighed by the clas?‘act&gm“:-}
' e Y -
procedure, including but not limited to, providing claimants with a mgélodior E_Eecé
: —

0 o)
P

' . o LI S e 8
tedress of claims that may not otherwise watrant individual litigation. Fhe questions™
of law ot fact common to the members of the proposed class predominate over any

questions affecting only individual proposed class members. (
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10.

11.

12.

13.

14.

Accordingly, class cettiﬁcation was found proper under Fed. R. Civ. P. 23 and siaould be
fougd by this Court to be proper under S.C: Rule of Civ. Pto. 23.

 ‘GENERAL ALLEGATIONS |
Each and every aﬂegadén of the Cqmplaint is incoipomted as if fully set forth herein.
Prior to and ‘up until the effective date of the ﬁ‘niiateral cut of benefits by Defendants, the
State of South Carolina provided adoption assistance benefits to special needs children
putsuant to thel provisions of South Carolina’ and federal law.- |
The state-authored, standard form Adoption Assistance Agteement customatily and

toutinely entered into between SCDSS and adoptive patents, as parties and signators,

provides for the continuation of benefits until: (1) the 18th birthday of the adopted child, or

2) texmin;don of the parents’ rights to the child, or (3) the patent is no longer financially
responsible for the child, or (4) the child is no longet in the legal custody of the patents, or
(5) the child has moved out of the home or (6) the child or both adoptive patents have died.

In conttavention of this esécntial cofltiactual 4unde1's-tandjng, Defendant unilaterally cut the

benefits to Class Representatives and putative class members by twenty dollats per month.

. The unilateral cut of bcneﬁts by Defendants interferes with and frus‘aates the dear apd

e _":?, W

reasonable expectation of Class Repxesentatwes and putative class members When they actgg
"G ;o - j':*r\

to adopt a special needs foster child and enteted into an adoption assistance %Leeﬁﬁnt‘ﬂ@ rr:‘s
r

govemmcnt -paid subsidies would continue untll the qdopnve chﬂd attams ﬂl&«iageﬂg
j: "y FC

majority. This continuous beneﬁts streatn forms the very essence of the adopﬁ‘én qggstdxfca

‘agteement from the pesspective of both contracting parties ~ the paents, who accept legal

responsibility for a special needs child, and the state, which secures petmanency for the

foster child in a stable family setting and frees itself of legal custody.

51




16. The impairment of existing con.ttactual rights caused by the unilateral cut of benefits by
Defendant sctves no legiﬁ@ate govefnmental putpose, and cettainly is .n‘ot in the best
interests of the state’s most needy — its vﬁlnetable, special needs childreﬁ ad‘opted from
foster care. Instead, the unilateral cut of benefits by Defendant completely interferes with
and undermines the essential conttaétual promises and valuable coisideration exchanged by
the state and putative class members that was contractually agreed to in order to secure
adoptive patents for special needs children. This retroactive nullification of the state’s
covenants and commitments constitutes a substantial impairment of pre-existing conttactuzﬂ
rights.

17. Even assuming there was some justiﬁéﬁtion for the “cut in 2002 based on the cut to the'
Foster Cate Subsidy (whkh Plaintiffs’ deny); this justification was removed ‘in 2004 when the
Fostet Care Subsidy was, teversed. Accordingly, at the very least Plaintiffs are entitled to

recovefy of benefits dating back to 2004,

FIRST CAUSE OF ACTION
(BREACH OF CONTRACT)

18. Each and every allegation of the Complaint is incotporated as if fully set forth hetein.
19. As a result of the unilateral cut of Bcneﬁts by Defendant, the essential rights aﬁd obligations

in the long-tetm, pre-existing contract with Class Representatives and putative clags..

L
*, ;
-

membets have been and will continue to be substantially impaired withgmt sﬁvmg;@;g
) L g A

SRR B Ny 51

. : . RN : T
legitimate governmental purpose. This retroactive nullification of the state’s Egivenants and> =
: e R T8 o

¥ o3

commitments constitutes a substantial impaitment of pre-existing conttach%ﬂ) rights qqpcj
: - &
. . , NP i S -
further deptives Class Representatives and putative class members of rights, privileges, .Qr?g
) ) : ~ N .
immunities secured by the adhesion contract drafted by Defendant.

20. Defendant’s actions and inactions in violation of the contract have caused Class

Representatives and putative class membet’s substantial datrages.

7
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PRAYER FOR RELIEF
WHEREFORE, the putative class member children respectfully request that this Court:

. Assert jurisdiction over this action;

Apply the class f:ettiﬁcation adopted in federal case number 7:11-cv-02827.

i

c. Award Class Representatives and putative class membets damages in the amount of past due
adoption assistance benefits and prospective adoption assistance benefits;
c. Award Class Representatives and putative class members their reasonable attorneys fees and
costs; AND
d.

Grant such other and further equitable relief as the Court deems just, necessary and proper
to protect the special needs children from further harm by the State of South Catolina.

Respectfully Submitted by IODGE & LANGLEY LAW FIRM, P.C. and JAMES FLETCHER

THOMPSON, LLC
;
<V

Charles J. Hhdge
T..Ryan Langley

<X

229 Magnolia St.
Spartanburg, SC 29302 . . P
p. 864-585-3873 s 5 rr;

JAMES FLETCHER THOMPSGON,
James Fletcher Thompson
302 E Saint John St r;
Spartanburg, SC 29302-1545 &
p. (864) 573-5533 >

!
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DATED: April 1, 2013
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG )

BLH (dob 2/20/97) by parents/general -
guardians Kenneth and Angela Hensley, Civil Action No. 13-CP-42-1569
AND on behalf of all others similarly
situated,
Plaintiff, AMENDED ANSWER
v.

South Carolina Department of Social
Services,

Defendant.

AATHIY G 3d0H W
6€:h Hd 91 NrElNg

g

The Defendant South Carolina Dépaftment of Social Services (SCDSS) hereby anS\;vers

Complaint of the Plaintiff as follows:

FOR A FIRST DEFENSE

1. The Complaint fails to state facts sufficient to state a cause of action. The
Defendants reserves its right to file a motion pursuant to Rule 12(b)(6), SCRCP.

FOR A SECOND DEFENSE

2. The Defendant denies each and every allegation of the Plaintiff's Complaint not

hereinafter specifically admitted, qualified, or explained.

3. That as éo paragraph 1, the Defendant would allege that such allegations set forth
legal conclusions which require no response on the 'part of the Defendant. In so far as such
allegations attempt to establish liability on the part of the Defendant, the Defendant would deny

same and demand strict proof thereof.
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4, That as to paragraph 2, the Defendant denies these allegations as-stated. The
Defendant admits only that it has contracted with- a number of adoptive parents, including |
Kenneth and Angela Hensley, to provide monthly adoption subsidies.

5. That as to paragraph 3, the Defendant admits only that on June 20, 2002, the then
acting Director for the Department of Social Services (DSS) sent a letter to foster and adoptive
parents notifying said parents of a decrease to the monthly adoptioh assistance subsidy by twenty

dollars ($20.00). All other allegations in this paragraph are denied as stated.

6. That as to paragraph 4, the Defendant denies these allegations and demand strict
proof thereof.
7. That as to paragraph 5, the Defendant, upon information and belief, admits only

that Kenneth and Angela Hensley are citizens and residents of Spartanburg, South Carolina. The

\

Defendant denies the remaining allegations as stated.

8. That as to paragraph 6, the Defendant admits only that the Department of Social

Services is a state agency and thereby an arm of the State of South Carolina. The Defendant
x =

asserts the remaining allegations set forth legal conclusions which require no response Ong}he pg of

’ . [ &)
the Defendant. In so far as such allegations attempt to establish liability on the Qm qrEthe: R g

2

o e
~ ol v
Defendant, the Defendant would deny same and demand_strict proof thereof. = e jg&

i

. 9. That as to paragraph 7,. 8, 9, and 10, the Defendant specifically deniesghat Q;;lassm f%
action has been certified in this matter, that class certification is appropriate, and that Plaintiff,
BLH, or Kenneth and Angela Hensley, are appropriate representatives for any alleged putative
class in this matter. Further answering, the Defendant asserts that the federal suit referenced by
Plaintiff has no precedential value at this point, as it is currently on appeal in the Fourth Circuit

Court of Appeals on grounds that would be entirely dispositive of the claim and the separate and
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distinct cause of action in this instant maﬁer was abaqdonéd by Plaintiff in the referenced federal
action. The Defendaﬁt further asserts such allegations set forth legal conclusions Which require no
response on the part of this Defendant. In so fér as such allegations attempt to establish liability on
the part of this Defendant, this Defendant would deny same and demand strict proof thereof. The
Defendant further reserves the right to contest any attempt by Plaintiff to certify this matter as a

class action.

10.  That as to paragréph 11, the Defendant reiterates and realleges each and every

paragraph and affirmative defense as if set forth herein verbatim.

11.  That as to paragraph 12, the Defendant admits only that the SCDSS provided and
provides adoption assistance benefits to adéptive parents of special needs children. All other
allegations are denied as stated. |

12. | That as to paragraph 13, the Defendant denies these allegations as stated. Further

- answering, the Defendant would crave reference to the Adoption Assistance Agreement as the best

»

evidence of the terms and conditions therein. .

13.  That as to paragraphs 14, 135, 16 and 17, the Defendant denies these allegations as

stated and demand strict proof thereof. ' T e
o=
14. That as to paragraph 18, the Defendant reiterates and realleges each a,n%* ev r
paragraph and affirmative defense as if set forth herein verbatim. e &
: =
: o
15.  That as to paragraphs 19 and 20, the Defendant denies these allegations as é&ied and
: _ — =
fw S
< g

demand strict proof thereof.

16.  That as to the Defendants Prayer for Relief, the Defendant denies the Plaintiff is

entitled to the’relief requested, or any other relief, from the Defendant. The Defendant further

denies that class certification is appropriate in this matter.
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~ FOR A THIRD DEFENSE

17 The Defendant alleges, upon information and belief, the Plaintiff has failed to

exhaust the administrative remedies available to them

FOR A FOURTH DEFENSE
18. | The Plaintiff’s Complaiﬁ"( fails to state a justici