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II1.

STATEMENT OF ISSUES ON APPEAL

WHETHER THE COMMISSION PROPERLY CONSIDERED THE DEFENSE OF LACHES?

WHETHER THE COMMISSION CORRECTLY DETERMINED THAT CLAIMANT’S CLAIM IS
BARRED BY THE DOCTRINE OF LACHES?

WHETHER THE COMMISSION CORRECTLY RULED THAT, EVEN IF LACHES DOES NOT
APPLY, CLAIMANT HAS NOT MET HIS BURDEN OF PROVING WHAT PERMANENT
DISABILITY, IF ANY, HE IS ENTITLED TO AS A RESULT OF HIS SEPTEMBER 17, 2008
ACCIDENT AND ANY AWARD WOULD 'REQUIRE SPECULATION DUE TO THE
INTERVENING ACCIDENTS TO THE SAME BODY PART?

v



STATEMENT OF THE CASE

Appellant/Claimant Robert L. Harrisoﬁ suffered an admitted workplace injury to
his cervical spine on September 17, 2008, while he was working as a Gantry welder for
Owen Steel Company.! (R. p. 309, lines 8-21). Respondents provided medical
treatment, including a ceﬁical fﬁsion, and compensation while Claimant was recovering.
(R. p. 309, line 22 — p. 310, line 9). This matter was assigned W.C.C. File No. 0824526.
He retumed to work with Owen Steel in various capacmes and now works as lead man on
the night shift, making more money than he made prior to hlS injury. (R. p. 310, line 25 ~
p. 311, line 11) (R. p. 312, lines 3-24) (R. p. 314, lines 1-2).

On October 4, 2010, Claimant suffered a second workplace injury to the same
| body part — his cervical spine — that he injured in 2008. (R. p 314, lines 15-21) (R. pp.
141-143). He ultimately settled his claim with Owen Steel relating to the 2010 injury.
(R. p. 319, lines 20-23). That matter was assigned W.C.C. File No. 1013900.

On Deeember 13, 201 1.,‘ the Commission sent Claimant’s 4 counsel a letter
inquiring whether he pTarmed to proceed with his claim in this matter. (Letter from G.
Line to J. Mullis, Jr., dated Dec. 13, 2011, R. p. 107). Claimant’s counsel responded that
he did, in fact, “plan to pursue thisrclaim.”‘ (Letter from J. Mullis,.Jr. to SC Workers’
Compensation »Commission, dated Dec. 30,2011, R. p. 108).

Claimant filed a Form 50 on April 24, 2013, (Ferm 50, dated April 24, 2013, R.
pp. 333-334), a corrected Form 50, (Form 50, dated April 29, 3013, R. pp. 335-336), and
finally a second corrected Form 50 dated May 8, 2013, seeking additional compensation

and medical treatment, alleging injury and change of condition to “back, neck/cervical

' Owen Steel’s workers’ compensation carrier at that time was Old Republic General, jointly
referred to herein as Respondents.



spine, right shoulder, left shoulder, and/any all other ar_'éas of the body directly/indirectly
effected [sic],l including but not limiféd to an nervious [sic] condition and/or mental
condition which Claimant has or may have as a result there from.” (Form 50 dated May
8, 2013, R. pp. 298-299). All VQf Claimant’s Form 50s listed an incorrect workers’
compensation file number, W.C.C. File No. 08(_)4580,2 and s:ought to haVe theAmatter
combined With W.C.C. File Nd; 1013900, which is the file number assigned to his 2010
workplace injury.

Respondents filed a Form 51 denying Claimant’s claim for fqrther medical care '
and/or compensation benefits. ~Among other defenses, Respondents asserted that
Claimant’s current complaints were not related to his 2008 work-related accident, and
that his claim was barred by section 42-15-40 of the Workers’ Compensation Act
(“Act”). (Resp. Form 51, dated May 24, 2103, R. pp. 300-301).

The parties filed pre-hearing briefs. At the time these were filed, it was still
unclear what date of injury — April "21, 20()'8’ or Septémber 17, 2008 — Claimant was
alleging. (Cl. Form 58, R. p.v254) (Resp. Form 58, R. ép. 288-289). On theif Form 58,
Respondents stated that one of the issues fdr determination was .“[w]hether the
Claimant’s claim for a compensétioq arising out of alleged injuries to fhe back, neck,
right shoulder, left shoulder, nervous condition, mental conditioﬁ, psslche, and/or all other
areas of the body directly/indirectly affected will be barred on the basis that the Claimant
did not file a claim for a compensation within two years .after the alleged accident.”

(Resp. Form 58, R. p. 288).

2 W.C.C. File No. 0804580 relates to a claim involviﬁg an April 21, 2008 incident, not the
September 17, 2008 accident that is the subject of W.C.C. File No. 0824526. (See Resp. Form
51, dated May 24, 2013, R. pp. 300-301) (R. p. 328, line 17 = p. 329, line 7). E
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The parties were heardyby Commissioner Avery B Wilkerson, Jr. on July 17,
2013, who issued an opinion ﬁndiﬁg that Claimant reached MMI on July 21, 2010 and
that Claimant’s current claim was time barred because it was neither filed within two
years of the accident nor within two years of the last payment of compensation.
Commissioner Wilkerson also found that, even if the claim was not time barred, Claimant
did not meet his burden of proving any additional permanent partial disability because the
Claimant was working full time and earning a higher wage than he had been earning at
the time of his 2008 accidént. (Single Commissioner Decision & Order, filed Nov. 7,
2013, R. pp. 244-253 (“2013 Single Commissioner Decision™)). |

Claimant appealed the 2013 Single Commissioner Decision to the Full
Commission, raising 21 separate issues, including whether Commissioner Wilkerson had
erred in finding that “as the result of a lack of diligence, Claimant did not file a claim for
compensation until the filing of a Form 50, on ‘May 8, 2013 ...” (Cl. Form 30, R. pp.
302-306).

An Appellate Panel of the Full Commission heard oral argument on February 18,
2014. At that hearing, Claimant’s counsel argued that, “[lJaches was pled as a defense,
and it’s my understahding that the order ruled against [Respondents’ cpunsel] because it
“did not find for it in the Commissioner’s order.” (R. p. 322, lines 19-22). Respondents’
counsel stated that, if the Commission overturned the 2013 Single Commissioner
Decision on the statute of limitations issue, “then I ‘think we’ve got to go back and deal
with the laches issues.” (R. p. 33‘0, line 16 —p. 331, iine 4). |

The Full Commission issued a Decision & Order reversing the Single

Commissioner on the statute of limitations issue. The Full Commission specifically



remanded “to the Jurisdictional Corﬁmissioner for findings with regard to issues of
intervening accidents, 1ach¢s, and - permanency, which wére ﬁot determined by the
Appellate Panel.”‘ (Appellate Panel Decision '& Order, filed May 12, 2014, R. pp. 236-
243 (‘;2014 Commission Decision™)). | |

On remand, the parties filed pre-hearing‘briefs. (Cl. Form 58 Pre-Heariné Brief,
R. p. 65) (Resp. Foﬁn 58 Pre-Hearing Brief, R. p. 118) (‘V‘Resp. 2014 Form 58”). In their
Form 58, Respondents raised the doctriﬁe of la(;hes, among other defenses. (Resp. 2014
Form 58, R. p. 118)..

Commissioner Gene McCaskill Iheld a heafing on August 1, 2014, anci issued his
decision on February 12, 2015, finding that “claimant has indeed slept on his rights and
to now go back for a possible determination [of] compensability and disability after at
least three intervening accidents over ’tHe past six yéars would be both speculative and
prequiicial to [Respondents].” He also found that Claimant had no just cause for not
filing his élaifn earii’er and, as a result, his claim was barred by' the Doctrine of Laches.
Even if the Doctrinelof Laches did not apply, ;‘it would be impossible to determine the
Claimant’s entitlemént to permanent partial disability benefits without speculating,” due
to the passage of -time and intérvening accidents. (Decision & Order of Single
Commissioner, filed Feb. 12, 2‘0.15, .R. pp. 33-39 (%2015 Siﬁgle- Coﬁlmissioner
Decision”). | ' |

Claimant filed a timely Form 30, raising nine issues to the Full Commission.
(Form 30, R. pp. 41-43). An Appellate Panel of the Full Commission heard oral
argument on May 18, 2015 and issued its Decision and Order on September 8, 2015. The

- Commission affirmed the 2015 Single Commissioner Decision in its entirety. In addition



to finding that this claim is barred by lache's, the Commission held that, “even if Laches
was not a bar to the receipt of benefits, there have been so many intervening accidents
over time, itvwould be impossiBle to determine the Claimant’s entitlement to pennahent
partial disability benefits without speculating;” As a result, the “Claimant has not met his
burden of proving by preponderance of the evidence as to what his causally related
" condition was as a result of the September 17, 2008 accident.” (Appellate Panel Decision
& Order, filed Sept. 8, 2015, R.pp. 1¥23»(“2015 Commission Decision”™). |
Claimant timely appealed £o _this Couﬁ.

FACTUAL BACKGROUND

Following Claimant’s September 17, 2008 injury, .he began treating with Dr.
Thomas J. Holbrook. An August 31, A'2OO9 medical note indicated that Claimant’s “chief
complaint [was] of neck pain which.radiates behind the left shoulder blade down the left
arm to the elbow.” (R. p. 73). On Novémber 10, 2009 Dr. Holbrook performed an
anterior cervical discectomy with fusiof_l and instrumentation onlCIaimant’é cervical spine
ét C5-Cé. (R.vp'p. 73-78). After Claimant recovered from surgery, Df. Ho_lbrool_< had him
undergo a Functional Capacity Evaluation (“fCE”). The FCE results indicated Ciaimant
could lift up to 50 lbs at sﬁdulder levels ogcasionally, 30 Ibs frequently and 20 lbs
constantly “if he ... avoids poor body mechanics ...” (R. pp. 81-85). On July 21, 2010,
Dr. Holbrook released Claimant at Maximum Medica] Irﬁprovement (“MMI”) With,a. 50- |
pound lifting restriction and “a 25% impairment to the whole person.” Dr. Holbrook’s
notes indicate that Claimant “state's that he is ’doin>g well. Hé has no radicular afm pain.
He will occasionally ilaVe some discomfort in the cervical paraspinous muscles which is

relieved with aspirin.” (R. pp. 86, 89).



Claimant was ‘involved in a motorcycle crash on April 4,2010, when a car pulled

out in front of his motorcycle. -He suffered multiple abrasions. and a fractured left

clavicle with ,complaints of pain in his left Shoulder. (R; pp- 137-140) (R. p. 197, line 5 — |

p 199 line 16). Although he denied any neck pain at the time’ he was seen at the ER, he
| suffered»palnful abrasl‘ons to his “head, hand,‘ left shoulder.” (R pp. 294- 297) He
testiﬁed that he was.out of work and reCel:\/ing.temporary totaldisability at the time this
accident occurred. (R. p. 228, lines 3-10). A' He also t'estiﬁed that.he did not feel any need
to inform Dr. Holbrook, his treatlng phys1c1an of thls acmdent (R p 325 line 21 — p.
326 line 4).

On September 29, 2010, Claimant underwent an Independent Medical Evaluation

(“IME”) by Dr. Donald Johnson Dr. Johnson noted that Clarmant had gone back to work -

full time as a welder, Wthh requ1red h1m to “bend over with his head ina ﬂexed position
for 30-40 minutes at a time on a continuous basis,” in order-to perforrn- “horiZontal
weld‘s.”_ Dr. Johnson observed‘ that Claimant “signiﬁ‘can'tly' has degenerative changes at
the two levels above his fusi.on,‘ speciﬁcally 3-4 and 4-5._5’ Dr. Johnson agreed that
- Claimant was at MM], and assigned hirn a25% impairment rating to the whole body. Dr.
Johnson cautloned that performmg Cla1mant s regular welding dut1es requlred him to use
“poor body mechanics” and put him at r1sk of needing further neck surgery. Dr. Johnson
did not recommend any on-going medical care or treatment. (R. pp. 90-91). |
»Clawi‘mant test‘iﬁed-that after Dr. “Holbrook r‘eleased‘ him with restrictions, he
~ returned to work as a Welder (R. p. 315 lrnes 11- 13) Although Clalmant initially
testified that he returned as a welder, as opposed to as a Gantry welder (R p. 315 lines

18-24), he later stated, ‘_‘[t]hey put me rlght back-on the gantry.”' (R. p. 324, lines 21-23).



He agreed that he was performing his job without any accommodations. (R. p. 316, lines .
5-19). Claimant testified that working as a welder required‘him to wear a hard haf with a
shield, to bend down and engage in lifting up to 40 pounds. (R. p. 313, lines 8-22).
Interestingly, at the 2014 hearing, Claimant testified that he returned to work
performingrlight duty after Dr. Holbrook released him® and, after a year of light duty,
returned t(; a position as welder some time in 2011. (R. p. 210, lines 9-25). However,
Dr. Johnson’s September 20, 2010 IME indicates fhat Claimant retﬁmed “back to the
workplace on a full time basis where he has been continuing to work as a welder.” | (R.
pp. 90-91).
| On October 4, 2010, Claimant reinjured the same body part at work. (R. p. 314,
lines 15-21). Notes from the ER indicate that Claimant “felt an immediate onset of sharp
. pain which radiated‘dolwn to his upper back and down his l¢ft arm.” (R. p. 274).
Claimant began treating with Dr. Raymond C. Sweet. Dr. Sweet’s:medical notes indicate
that, on November 2, 2010, Claimant was “complainihg of shooting pain down the neck
and back into the left arm,” and that, despite his prior surgery with Dr. Holbrook,
Claimant “was still having some pain in t‘hevleft arm and never cémpletely recovered, but

b4

it is worse now ...” (R. pp. 141-143). Dr. Sweet noted that Claimant was “mainly
complaining of chronic achy low neck pain,” and recommended against a posterior
fﬁsion, indicating that Claimant should perform light duty work. On November 18, 2010,
Dr. Sweet noted that he would not see Claimant further “unless something should
change.” (R. pp. 144-145).

Dr. Sweet als/o filled out a Form 14B, indicating Claimant had injured his

cervical spine, that he reached MMI as of November 2, 2010 and assigning a 15%

 Dr. Holbrook released Claimant at MMI in July 2010. (R. pp. 86, 89).
| 7



impairment rating to the whole body based on the injury to Claimant?é cervical spine.
Dr. Sweet statéd that Claimant would need future medical care and treatment. (R p.
146). Claimant testified that tfle restrictions previdﬁély imposed by Dr. Holbrook “were
eliminated” by Dr. Sweet following_his October 2010 workplacé accident. (R. p. 319,
lines 2-15).

Claimant settled his 2010 workplace injury claim with Respondents fof
$42,193.63, representing 28% loss of use of his back, or 84 wéeks PPD. (Form 19, dated
Aug. 17, 2011, R. p. 307, and Form 16A, R. p. 121, botﬁ filed in in W.C.C. File No.
1013900). Although AClaimar}1t testified that he could distinguish between the problems
he currently is having as a result of his 2008 workplace injluryf and those he is
experiencing as a result of his 2010 workplace injury, aﬁd despite What he may or may
not have understood he was settling with rééard to his 2010 injury, he agreed that the
problems he experiences from the two workplace accidents are “similar.” (R. p. 320, line
13 -p. 321, liné 5).

In February 2012, Claimant injured his shoulder while lifting his daughter off the
ground which caused neck and shoulder pain that he testified was similar to the problems
he experienced following his 2008 workplace injury. (R. p. ‘317, line 21 — p. 318, line 7).
Claimant testified that, as his daughter “was falling off the porch, I reached to try to grab
her and I grabbed her arm and she snatched me down with her.” (R. p 226, line 25 — p.
227, line 2). Claimant provided a written statement wherein he stated that, “[o]n Feb 26™
2012 1 bent over to pick up my 4 year old da‘pghter who had fallen off the front'porch-.
While picking her up I felt a shérp pinch.bétWeén my neck and my right shoulder. The

pain lésted that night until the next morning. On Feb 28" 2012 as I was running the



gantry around 1:30-2:00 AM I started feeling the safne pain in my right ‘shoulder. As ]
continued to work the pain started going down my right arm and my. thumb, index and
middle fingers went numb and also had a tingling feeling in the tips. I told my supervisor
about my situation and told him that I was going to thé doctor that (iay.” (R. pp. 292-
293) (R. pp. 147-151). | |

On an intaké form from Columbia Neurosurgical Associétes, P.A., dated March .
26, 2012 and signed by Claimant, he reported “[n]eck pain going down back and right
arm. Numbing and tingling in thumb, index and middle finger.” He indicated that these
symptoms begaﬁ on February 26, 2012 and were the result of a work-related injury.
However, Dr. Holbréok’s written notes from that visit indicate that Claimant said his
symptoms “began about a month ago after he picked up his daughter who had fallen of
the porch 2/26/12.” Dr. Holbrook noted that Claimant was “experiencing radicular type
pain on the right whereas before he had undergone surgery for radicular symptoms on the
left.” (R. pp. 100-103). Cléimant admitted that the pain he experienced after this event
was very similar to the problems he had experienced after his 2008 workplace accident.
(R. p. 317, line 9 — p. 318, line 7).

When asked, Claimant deniéd that the problems he was having in 2013 were
attributable to the 2012 incident where he picked up his (iaughter. In response, he was
asked:

Q: Well, what are they attributable to?

A: It’s attributable to the surgery I had from the éccidéﬂt I had in my neck.

Q: And the 2010 accident that you had?

A: That’s the only - the two (2); yes, sir.”



Okay. And the incident with your daughter?
That’s on the right side — -
Okay. That’s on the right side -

— that’s not on the left side.

e )

— but as far as your neck pain is conce_rned,'youi agree that all three (3) of
‘those events contribute to your current neck pain?

A: With me reaching down; yes sir.
(R. p. 323-A, lines 1-18) (emphasis added).
Later, when asked: |

Q: What specific problems are you having today that are entirely attributable to
your 2008 accident and can you tell us that?

A: Yes. I’'m still having a little pain in my neck every now and then and pain still
shoots down through my left arm; every now and then ... my fingertips will

go numb, tingling.

Q: Okay. And what kind of problems are you still having today as a result of
your 2010 accident? '

A: The same.

(R. p. 326, lines 14-23) (emphasis added).

Claifriant testified that, since 2012, he has worked as a shop foreman. He agreed
that his position is a “working supervisor” where, on occasions, he has to perform the
tasks he is supervisiﬁg, including “welding, turning beams, cleaning pieces up” and
Gantry welding, which are p_hysicélly derhandihg tasks. (R.p. 212, line 3 — p. 214, line
8) (R. p. 230, line 11 —p. 232, lline 8 (Claimant’s supervisor, Terry Hartwell, testifying as
to the physical nature of Claimant’s job and that Claimant has never requested any
changes or modifications to his job due to neck pain)). Claimant testified that, when he

experiences problems with his neck, he takes over-the-counter medications such as

10



aspirin, but does not take .an); prescription medications. He has not complained to his
supervisor or asked for any job modifications. (R. p. 214, line 12 - p. 215, line 15).
Claimant acknowledged that he fishes, goes to the “drag strip,” and rides his motorcycle
regularly. (R. p. 196, lines 12-14) (R. p. 215, line 16 — p. 218, line 25). .

Claimant was involved in a motor vehicle accident in July 2013. (R. p- 193, line
24 —p. 196, line 6) (R. p. 2224_, line 24 — p. 223, line 4). Clairﬁant was involved in another
autorﬁobile accident on March 9, 2014. Medi(':al notes indicate that he “was restréined
driver T-boned. Airbag did nof deploy.. Now having pain from the top éf his neck to the
" top of hisAright buttocks .... Has tingling in his right hand on/off.” (R. pp. 124i127). On
a return visit, hé again presented with‘ “péin in neck and back from MVA. States
symptoms are getting worse instead of better.” (R. pp. 128-131) (R. p. 193, line 24 — p.‘
196, line 6). | |

In addition, during the summer of 2014, Claimant was involved in an altercation
at work where he punched a former co-employee so hard that the other man fell to the
ground. Claimant theﬁ “got on tép of him and subdued him” until the povlice came. (R. p.
219, line 9 —‘p. 221, line 25). The physical altercation lasted. appro'ximately five minutes,
and Claimant held the former co-worker on the ground for an additibnal 15 minﬁtes. tR.
p- 220, line 22 — p. 221, line 2).

Despite Claimant’s assertion that he coluld;“differentiate” between the symptoms
he was experiencing as a result of his 2008 and 2010 workplace accidents and other
. accidents, his testimony conflicted in numerous places with the medical reports. (R. p.
324, lines 3-10 (medical note from D_bctor"-s Care in October 2008 states Claimant “feels

one hundred percent (100%); ready to resume normal duties” and Claimant denying

11



having made that statementj) (R.p. 321, line 9 — p. 323, line 6 (Claimant insisting he told
Dr. Holbrook on his last visit that he coritinued to have pain in his neck, right shoulder
and arm; whereas Dr. Holbrook’s me.dic_al notes from that visit indicate iie is doing well
and haé no radicular pain)) (R. p. 200, line 16 — p. 201, liné 16 (Claimént‘again insisting
he told Dr. Holbrook that he was having pain in his neck and left arm with tingling in his
fingertips When Dr. Holbrook released him in July 2010, despite the faci that Dr.
Holbrook’s notes indicate no radicular arm péin)) (R. p. 201, line. 18 — p. 204, line 21
(Claimant insisting that, in February 2012 foilovi/ing the incident with his daughter, he
did not tell Dr. Holbrook he was experiencing pain in his neck; whereas Dr. Holbrook’s_
notes state that Claimant “now complains of neck and right arm pain.radiating down the
right arm in to the hand with some i}ntvermittent numi)ness.and tingling in the right arm
...7)) (R, p. 205, line 15 — p. 210, line 4 (Claimant insisting that he did not tell the
physicians ‘at Doctor’s Express in March 2012 that he was experiencing neck pain;
whereas the medical notes indicate that “[t]he patient presents with a chief complaint of
constant, but worse at time, neck pain of the neck and back since Wednesday, February
29, 2012”)) (R. p. 195, line 2 — p. 196, line 6 (medical notes from March 2014 car
accident indicate that Claimant was “[h]aving pain at the top of his neck ... to the top of
his right buttocks” and Claimant insisting he 'did not say that)) (R. p. 223, lines 5-25
(Claimant insisting he could distinguish between the pain fromlhis 2008 workplace
-accident and all of the other accidents, despite what the medical records said concerning

those later accidents)).
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STANDARD OF REVIEW

Judicial review of a Commission decision is dirécted by the substantial evidence
rule of the Administrative Procedures Act, S.C. Code Ann. § '1523-'380(5) (Supp. 2014).

Lark v. Bi-Lo; Inc., 276 S.C. 130, 276 S.E.2d 304 (1981). " A reviewing court should

affirm the decision of the Full Commission unless it :i_s clearly erroneous in view of the
substantial evidence of the whole record. Lark, 276 S.C. at 136, 276 S.E2d at 307. The
“reviewing couﬁ may notvsvubstitute its own judgment .for that of _the Full Commission asﬁ
to the weight of the .evidénc.e on .a question of- fact, but'may reverse if the decision iS |
affected by an error of law. S.C. Code Ann. § 1-23-380(5). vThe Administrative
Procedures Act ‘.‘mandates. that_’ thé cdrhmission take the evidence, judge the credibility

and weight of that evidence,. and from that judgment determine the facts of the case.”

Rogers v. Kunja Knittiné Mills, Inc., 312 S.C. 377, 381, 440 S.E.2d 401, 403 (Ct. App.
1994). | |

Substantiél evidence is not a rﬁere scintilla of evidence, nor the evidence viewed
Blindly fror;l one side of thé case, but is evidence which, considering the récord as a
whole, would -allow reasonable minds td reach the same conclusién the administrative

- agency reached in order to justify its action. Pierre v. Seaside Farms, Inc., 386 S.C. 534,

540, 689 S.E.2d 615, 618 (2010). “Workers’ compensation awafds must not be based on

surmise, ‘c'on‘jecture or speculation.” Tiller v. National Health Cére Ctr. of Sumter, 334

S.C. 333,339, 513 S.E.2d 843, 845(1999). Instead, the findings of the Full Commission
are presumed correct and can be set aside only if unsupported by substantial evidence or

~ based on an error of law. McGuffin v. Schlumberger-San,éanﬁo, 307 S.C. 184, 186, 414 - |

S.E.2d 162, 163 (1992). It is not within the appellate court’s purview to reverse findings
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of the Full Commission which are suppbrted by substantial evide‘nce._ Broug‘hfon V.

South of the Border, 336 S.C. 488, 496, 520 S.E.2d 634, 637 (Ct. App. 1999). =

Where there is a conflict in the evidence, either by di’ffere.nt witnesses or the
testimony of the same witness, the factual findings of the Commission are conclusive.

Anderson v. Baptist Med. Ctr., 343 S.C. 487, 492-93, 541 S.E.2d 526,_528 (2001).

Furthermore, it is the Commission’s prerogative ‘to believe or disbelieve expert

~ testimony. See,Pack V. 'Soﬁth‘. C.arolina; ]?ept. (;f Transp., 381 S.C. 526, 536, 673 SE2d
461, 466-67 (Cf. App.-2009) (obsér\;ing tha;[ the “Commission néed not accept or believe
’ medical or .other expert testimony, even whén 1t 1S unanimous, un_cohtrovefted, | o.r
uncontradicted”). | |

ARGUMENTS

I. ‘The Commission properly considered the Defense of Laches. -

Claimant first ésserts that ‘Respo'ndents' and the Commission should be barred ‘
from raising the issue of laches because Rt;,‘spondents: did not pleéd laches on their Form
51. However, the issue of laches'.was addressed by counsel for both Claimant and
Respondénts before the Appellate‘ Panel in the February 18, 2014 hearing. .’In fact,
Ciaimant’s counsel speciﬁcally asserted that, “[IJaches was pled as a defense, and it’s
my ﬁnderstandihg that the order ruled against [Respon'dents’ counsel] beéa’use it did not -
ﬁ_nd for it in the Commissioner"s order.”. (Rl p. 332, l_ines 19-22) (em'phasis: .ac’ld‘e_d)._i
“Respondents’ counsel 'ag'reed‘ tﬁaf, if the lCommi,ssion. overturned the 2013 S"ingllle
: Commissioﬁer Decision on the statute of limitations issue, “then I thi’nk We’ve got to go
back and deal with the laches issues.” (R. p: '33()), line 16 — p; 331, elinve 4)  Thus,‘

~ Claimant’s current procedural arguments are belied by his own r_e‘presentaﬁons to the
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Commission. In any event, the defense of laches was clearly pled on Respondents’ 2014
Form 58, Claimant had full opportunity to respond to Respondents’ laches defense, which

was then ruled on by the Commission. (Resﬁ. 2014 Form 58, R. p. 118). See

Transportation Ins. Co. v. South Carolina Second Injury Fund, 389 S.C. 422, 431, 699
S.E.2d 687, 691 (2010) (in order to be preserved, laches must be pled and ruled on by the

Commission); ¢f. Staubes v. City of Folly Beach, 339 S.C. 406, 413-414, 529 S.E.2d 543,

546-547 (2000) (finding negligence cause of action properly before the court .and
preserved for appeal where, although not pled in the complaint, both parties treated the
negligence claim as having been raised, and where the defendant both arguéd the issue at
oral argument below and had-arr.lple opportunity to respond to the claim).

In addition, as noted above, there was a good deal of confusion initially about
what claim Claimant was pursuing. Clvaimant’s Form 50s initiating the hearing in this
claim contained the wrong W.C.C. File Number (No. 0804580), which referred. to an
altogether different injury/claim. (Cl'. Form 50s, R. pp 333-334, 335-336, 298-299). Asa
result, Respondents’ Form 51 was responding, in part, to the confusion raised by
Claimant’s citation to the incorrect W.C.C. File number and corresponding injury date.
tResp. Form 51, R. pp. 300-301).

Claimant argues that the laches defense was waived because Respondents’ Form
51 did not comply with Rule 8(c), SCRCP. However, there is no basis for imposing the

strict rules of civil court pleading on Commission proceedings, which are designed to be

more flexible. See King v. Wesner, 198 S.C. 49, 62, 16 S.E.2d 289, 295 (1941) (the

“niceties of pleadings and process in the law Courts” are not required in workers’
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compensation proceedings). In any event, as noted above and as is conceded by
Claimant, Respondents clearly raised the lacnes defense on their 2014 Form 58.

It is unclear what Claimant’s cite to “S.C. Code Section 705” is intended to
reference.* Regulation 67-603 provides that an employer must file a Form 51 within 30
days of service of the Form 50, stat.ing fully its position and defenses, and “replying to
each specification in the Form 50.” It also provides that the “Form 51 must describe with
as much specificity as possible the defenses to be relied upon by the defendants.” S.C.
Code Reg. § 67-603. However, that regulation does not, as Claimant suggests, (App. Br.
p. 12), require “an employer to plead with specificity all defenses to be relied upon by the
employer.” Over time, the allegations in this case were clarified and Claimant eventually
corrected the W.C.C. File No. for this matter. ‘As Claimant’s clarification of the claim
evolved, so did Respondents’ defenses. Certainly by the time the Commission heard
Claimant’s first appeal in this matter, it was clear that laches had been raised as a defense,
~(R. p. 332, lines 19-22), and Claimant has had adeqnate notice of and ample time to
prepare his opposition to Respondents’ laehes defense; Claimant can claim no unfair
surprise or lack of opportunity to present his case. |

Finally, Claimant has presented no aufhority ‘for his assertion that failure to plead
laches on a Form 51 constitutes a waiver of that defense. As explained above, the parties
and Commission are not bound by the strict pleading rules that apply in civil court.
While some of the Commission’s regulations specifically reference the South Caroli_na
Rules of Civil Procedure — S.C. Code Reg. §§ 67-211, 67-214, 67-215 end 67-216 —

Regulation 67-603 does not. The fact that the Cemmission’s Regulations specifically

*$.C. Code Reg. § 67-705, which addresses filing appellate briefs with the Commission, does not
appear to be applicable. L
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adopt the provisions of the Rules of Civil Procedure in some sections but not others is
persuasive proof that it did not intend for those'rﬁlee to apply to all aspects of wdrkers’
compensation proceedings.’ Furthermore, none_of the Commission’s Regulations that
adopts the Rules of Civil Procedure reference or adopt Rule 8(c), SCRCP. Instead,
Regulations 67-211, 67-214 and 67!-215 reference the Reles of Civil Procedure wit’h‘
respect to service of process, while Regulation 67-216 provides that “[f]he Qualiﬁcations
of and proceedings for appointment of a Guardiap ad Llitem shall be the same as those
found in the South Carolina Rules of Civil Prc.)cedure.”'

Particularly given Claimant’s counsel’s eon-cession at the Commission hearing
that laches had already been pled, it is incongruous for him to argue now that it was not
raised and properly before the Commission. Furthermore, as noted above, he had notice
that laches was being claimed and had amble opportunity to oppose the substance of that
defense. This Coﬁrt should hold that the Commission properly considered the defense of
laches in this case. |

"II. The Commission cdrrectly determined that Claimant’s claim is barred by the
Doctrine of Laches.

“Laches is the neglect for an unreasonable and unexplained amount of time, under
circumstances permitting diligence, to do what in law should have been done.” Mid-

State Trust, I v. Wright, 323 S.C. 303,307,474 S.E.2d 421,‘ 423 (1996). “Delay alone in

the assertion of a right does not constitute laches,” as “the delay must be both

unexplained and inexcusable.” Timms v. Timms, 290 S.C. 133, 139, 348 S.E.2d 386,
390 (Ct. App. 1986). Laches “must be determined in the light of the circumstances of the

particular case taking into consideration, arhong other things, whether the delay has

® There is no reference whatsoever to the Rules of Civil Procedure in the Act.
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worked injury, prejudice, or disadvantage to one of the parties.” Id. The party raising the

defense of laches must show “the delay has worked injury, prejudice, or disadvantage to”

it. Whitehead V. Staté, 352 S.C. 215, 219, 574 S.E.2d 200, 202 (2002). Laches may be

found where the party claimiﬁg delay shows 1t ‘;has been at léast 'svlightly prejudiced” by

the failure to assert a claim in a timely manner. | Mid-State,_ 323 S.C. e;t 307,474 S.E.2d at

424,

| Claimant has not even attempted to explain or excuse his failure to timely request
a hearing to determine what permaﬁent benefits, if ény, were due to him as a result .of the
September. 17, 2008 a;:cident.é Claimant does not and has not challenged the
Commission’s finding that he “slept on his rights” and/or that he failed to show any just
cause' as to why he did not pursue his claim on a timely basis. (2014 Commission

- Decision, R. p. 15). Claimant’s sole attack on the Commission’s finding that his claim is
barred by the doctrine of laches is his assertion that Respondents’ failed to demonstrate
prejudice. However, the Commission correctly and properly determinéd that Claimant’s
unwarranted delay in pursuing his claim caused prejudice to ReSpondents.

As the Commission pointed out, Respondents have been prejudicéd in that
Claimant has suffered at least three additional accidents to the same body part, making it
impossible to separate‘ out >wh,at part Qf his condition is the result of the injuries he
sustained as.a result of his Septembér 17, 2008 accident ffom those sustained in the
subsequent injuries to his neck. Although Claimant argued below that the settlement of
his 2010 workplace injury in no way impacted this case, it is undisputed that Claimant

injured the exact same body part — his cervical spine — in 2010 that is the subject of this

® He cannot do so in his Reply Brief, as arguments may not be raised for the first time on reply.
- Spivey v, Carolina Crawler, 367 S.C. 154, 161, 624 S.E.2d 435, 438 (Ct. App. 2005).

18




case. It is also undisputed that he settled his claim for the 2010 injury for $42,193.63,
which represented 28% loss of uee of his back, or 84 weeks PPD. (Form 19, dated Aug.
17, 2011, R. p. 307, and Form 16A, R. p. 121, beth filed in W.C.C. File No. 1013900).
Although he pointed to testimony that indicated that he understood he was settling only
his 2010 injury, he has failed to present any medical or objective evidepce that Dr.
Sweet’s 15% whole body impairment rating did ‘not also include some of the impairment
that is reflected in Drs. Holbrook and Johnson’s 25% whole body impairment ratings. In
fact, Claimant testified that the problems he experiences from the two workplace
accidents are “similar,ﬁ’ and that his current condition was caused by both his 2008 and
his 2010 workplace accidents, as well as the 2012 incident with his daughter. (R. p. 320,
line 13 — p. 321, line 5) (R. p- 323-A, lines 1-18) (R. p. 326, lines 14-23). Paying twice
for some of the same elements Qf impairment would certainly result in material prejudice
to Respondents.

Finally, ‘Clairvnlant again raises the argum‘eﬁt that, if Respondents had an issue with
“a delay in hearing,” they should have requested a hearing sooner by ﬁling a Form 21.
(App. Br. pp. 15, 17). Such an argument is absurd and should be readily dismissed, as it
is not the employer’s burden to ensure a claimant’s request for permanent benefits is
timely. Instead, it is Claimant’s burden to bring his claim in a timely manner. See,

McMiillan V‘. Midlands Human Resources, 305 S.C. 532, 534, 409 S.E.2d 443, 444 (Ct.

App. 1991) (“a claimant must prosecute his claim in a timely fashion or it may be barred
by the doctrine of laches™).
This Court should affirm the Commission’s finding that Claimant’s claim is

barred by the Doctrine of Laches."
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III. The Commission correctly ruled that, even if laches does not apply,
Claimant has not met his burden of proving what permanent disability, if
any, he is entitled to as a result of his September 17, 2008 accident and any
award would require speculation due to the intervening accidents to the

- same body part.

"Even if, for the sake of argument, laches did not apply in this case, the
Commission Decision nonetheless should be affirmed on its alternative rulings. The
Commission found that, “even if Laches was not a bar to-the receipt of benefits, there
have been so many intervening accidents over time; it would be impossible to determine
the Claimant’s entitlement to permanent partial disability benefits without speculating.”
As a result, the Commission found that “Claimant has not met his burden of proving by a
preponderance of the evidence as to what his causally related condition was as a result of
the September 17, 2008 accident.” (2015 Commis-sion Decision, R. pp. 16-17, 21-22).

Claimant argues that Respondents failed to “disprove” his assertion that the 2010
MMI ratings by Drs. Holbrook and Johnson were still valid and somehow binding. (App.

Br. p. 14). However, it is Claimant’s burden to prove by a preponderance of the evidence

that he is entitled to benefits. E.g., Crisp v. SouthCo, Inc., 401 S.C. 627, 645, 738 S.E.2d

835, 844 (2013) (explaining that “it is always incumbent on the employee-claimant to
prove that he or she has _sustainéd an injury by accident, and'démonstfate that he or she is
entitled to benefits”). Here, Claimant failed to pfove that the outdated 2010 MMI ratings,
which do n’of account for his current sta'fus or c'oridition given th_e 'multiple intervening
accidents, had any probative value at all. -

| Claimant also presupposes" thaf the Commission was compelled simply to accept
the impairment ratings of Drs. Holbfook and Johnson. (App. Br. pp. 16-1.7). However,

the Commission is not bound by expert medical testimony or evidence as controlling;
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instead, “the Appellate Panel determines the weight and. credit to be given to the expert

testimony.” Hargrove v. Titan Textile Co., 360 S.C. 276, 293-294, 599 S.E.2d 604, 613

(Ct. App. 2004). “Once admitted, expert testimony is to be considered just like any other
testimony.” Tiller, 334 S.C. at 340, 513 S.E.2d at 846. In.deed, “while medical testimony
is entitled to great respect, the fact finder may disregard it if there is other competent
evidence in the record.” Id. Unless Claimant is now asserting that his own testimony is
unreliable or lacks probative value, there is other probative evidence in the record
concerning his condition as of the 2013 and 2014 hearings.

Indeed, in reaching a disability rating under Section 42-9-30, the Commission

relies on both expert and lay testimony. Sanders v. MeadWestvaco Corp., 371 S.C. 284,

292, 638 S.E.2d 66, 71 (2006) (the Commission “correctly considered both medical and

lay testimony in arriving at its decision”); Burnette v. Cit§ of Greenville, 401 S.C. 417,
429, 737 S.E.2d 200, 206-207 (Ct. App. 2012) (explaining that “the determination of an '
injured ‘eﬁlployée’s impairmént rating is more | art than science, involving the
consideration of evidéﬁce the Commission may gather from the injured employee,
.medical ahd vocational experts, and lay witnesses”). Where the medical evidence is stale

or outdated, as is the case here, the Commission understandably and necessarily must rely

on other evidence and testimony. See Smith v. South Carolina Dept. of Mental Health,
329 S.C. 485, '499, 494 S.E.2d 630, 637 (Ct. App. 1997) (expressing concern over relying
on medical evidence that was “moré than two years old at the time of the hearing,” and
remanding so that full testimony could be‘ elicited regarding “the impact of [the
claimant’s] injuries and the extent of his physical capabilities”). Furthermore, because

the Commission bases a disability rating on both medical evidence and testimony at the
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hearing, it is the claimant’s condition at the time of the hearing that is key. See Fishburne

v. ATI Sys. Int’l, 384 S.C. 76, 681 S.E.2d 595 (Ct. App. 2009) (Commission properly
based its disability rating on medical evidence‘ and testimony af the hearing). . Here, the
medical evidence Claimant asserts should bind the Commission — Dr. Holbrook’s July
21, 2010 MMI rating and Dr. Johnson’s September 29, 2010 IME — was over four years
old at the time of the August 1"2014 hearing before Cémrﬁissioner McCaskill and did not
account for Claimant’s subsequent injuries to his neck or the settlement of his 2010 work
place injury to the same body part.

Claimant cannot escape the fact that his request féf _additidnal permanent partial
disability benefits .is complicated by a number of factors. First, he suffered multiple
injuries to the same body part since Septembgr 17,2008. Thgse include, among others:
1) his October 4, 2010 workplace injury, (R. p. 314, lines 15-21) (R. pp. 141-142) (R. p.
274-277); 2) the February 2012 incident where he reached out to catch and lift his
dalighter, (R. p. 317, line 21 — p. 318, lin;: 7) (R. pp. 292-293) (R. pp. 147-151); and, 3) a
March 9, 2014 automobile accident, after which hé reported, “tingling in his right hand
on/off,” (R. pp. 124-127), and “pain in neck and back'frdm MVA. States symptoms are
getting worse instead of better.” (R. pp. 128-131) (R. p. 193, line 24 — p. 196, line 6). He
also crashed his motorcycle on April 4, 2010, when a car pulled out in front of him. In
that accident, he suffered multiple abrasions and a fractured left clavicle, with complaints
of pain in his left shoulder, as well as. painfgl vabrasion.s to;his “heéd, hand, left shoulder.”
(R. pp; 137-142) (R. p. 197, line 5 — p. 199, line 15). It simply is impossible at this late
date to separate out what perménent'_effects are the result of his. Séptember 17, 2008

accident and what are the result of his other acc_:idents.
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Second, Claimant himself testified that his current complaints and Asymptoms were
.the result of all three incidents — his 2008 and 2010 workplace accidents and the 2012
in;:ident lifting his daughter. (R. p. 320, line 13 - p. 321, line 5) (R. p 323-A, lines 1-18) '
(R. p. 326, lines 14-23). In addition, although Claimant insisted he could recall perfectly
what happened in 2008 and could distinguish .between the pain he felt as a result of his
2008 and 2010 workplace accidents and other accidents, there wére nﬁmerous instances
where he disputed statements attributed to him in the récorded medical notes. (R. p. 324,
lines 3-10 (medical note from Doctor’s Care in October 2008 states Claimant “féels one
hundred percent (100%); ready to resume normal. duties” and Claimant denying having .
made that stater'nent)). (R. p. 321, line 9 — p. 323, line 6 (Claimant insisting he told Dr.
Holbrook on his last visit that he continued to have pain in his neck, right shoulder and
arm; whereas Dr. Holbrook’s medical notes frorﬁ that visit indicate he is doing well énd
has no radicular pain)) (R. p 200, line 16 — p. 2”01, line 16 (Claimant again insisﬁng he
told Dr. Holbrook that he was having pain iﬁ his neck and 4left arm with tingliﬂg iﬁ his
fingertips when Dr. Holbrook released him in July 2610, des;\)ite the fact that Dr.
: Hdlbroqk’s notes indicate no radicular arm paih)) (R.>p. 201, line 18‘.— p. 204, line 21
(Claimant insisting that, in F¢brﬁary 2012 following the incident with his daughtér,, hwe‘
did not tell Dr: Holbrook he was éxperiencing pain in His neck; whereas Dr. Holbrook’s |
notes state that Claimant “now complains of neck and right arm pain rédiating down_the; _
right arm in to the hand with some intermittent numbness and tingliﬁg in the right arm
...”)) (R. p. 205, line 15 — p. 210, liﬁe 4 (Claifnant insisting that he did not tell the
physicians at Doctor’s Express in March 2012 that he was experiencing neck pain;

whereas the medical notes indicate that “[t]he patient presents with a chief complaint of .
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constant, 'but worse at time, neck pain of the neck and back since Wedﬁesday, February
29, 2012”)) (R. p. 195, line 2 — p. 196, line 6 (medical notes ﬁom March 2014 car
accident indicate that CIaimant was “[il]éving pain at the top of his neck ... .to the top of
his right buttocks” and Claimant insisting he did ndi say fhat)) (R. p. 223, lines 5-25
(Claimant insisting he L:ould distinguish between tﬁe pain from his 2008 workplace
accident and all of the other accidents, despite what the medical records séid concerning
_ those later accidents)). v
Third, Claimant continues to work full time and engage in a .number of other
~ activities that cast doubt on his level of impairment. Concededly his superv'isory position
is lighter duty than his prior welding position; however, Claimant admitted tﬁat hé isa
“working supervisor” where, on occasions; he has to perfdrm the tasks he is supervising,
including “welding, turning beams, cleaning pieces up” and Gantry welding, which are
a]l physiAcally demanding tasks. (R.p.212, line‘ 3~ p.>214, line 8) (R. p. 230, line 11 —p.
2.32, line 8 (Claimant’s supervisor, Terry Hartwell, testify»ingas to the physical nature of
Claimant’s job and that Claimant has never requested any changes or modifications to his
job due to neck pain‘)).‘ .He also admitted he ride_s'hié motorcycle regularly and continues
to enjoy fishing and “going to the drag strip.” . (R. p 196, lines 12-14) (R. p. 215, line 16
— p. 218, line 25). In the summer of 2014, he was involved in an altercation at work
where he punched a former co-employee so hard that the other man fell to the ground.
Claimant then “got on top of him and subdued him” until the police came. (R. p. 219,
line 9 — p. 221, line 25). The physical altercation lasted approximately five minutes, and
Claimant pinned the former co-worker on the ground for an additional 15 minutes. (R. p-

220, line 22 — p. 221, line 2) (R. p. 233, line 17 — p. 234, line 5).

24



Claimant’s request for “any necessary future medical treatment for the workers
compensation injury suffered by Claimant on September 17, 2008,” (App. Br. p. 18), also
belies his assertion that his 2008 workplace injury is distincfc and can be considered in a
vacuum. When he released Claimant at 25% in July 2010, Dr. Holbrook did not indicate
that any further medipal treatment was necessary or recommend any future care. In fact,
Dr. Holbrook stated that Claimant could perform “heavy work with a 50 pound lifting
restriction.” (R. pp. 8'6, 89). In contrast, Dr. Sweet’s 14B, related to Claimant’s 2010
injury, stated that Claim.ant would need future medical care and treatment. (R. p..146).
Thus, to the extent Claimant is seeking future medical caré, it must be linked to his 2010
injury and not to the 2008 accident.

| As a result of the passage of time and multiple accidents Claimant has
experienced, many of which injured his neck, the Commission correctly and properly
held that any award based on Clain{aﬁt’s 2008 workplace accident would require
speculation on its part. And, despite some outdated medical opiﬁioﬁs, the Commission
also properly held that Claimant failed to meet his burden of proving his entitlement to
permanent benefits based on his 2008 accident. This Court should affirm the
Commission’s alternative ﬁlings that Claimant failed to meet his burden of prOviﬁg he is
entitled to any additional permanent partial disability benefits, and that "any such award

necessarily would be based on speculation.
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CONCLUSION

For all the reasons stated herein, this Court should affirm the Commission

Decision in its entirety and dismiss Claimant’s appeal.
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c/o Gallagher Bassett Services, Inc., Cartier,. ....cocovvvevieniirncnincnnncrenee. Respondents.

PROOF OF SERVICE

RECEI VE]

MAR 24 2015
SC Court of Appes

......................................................... Appellant,

, I certify that on the 21st day of March 2016, I served the Respondents’ Brief on Robert
L. Harrison by depositing a copy of it in the United States Mail, postage prepaid, addressed to

his attorney of record:

Frank A. Barton, Esq.
Attorney at Law, P.A.
P.O. Box 3972

West Columbia, SC 29169

mmm«pﬁw

Mlchaela Shephard

Legal Assistant to Helen F. Hiser

McAngus, Goudelock & Courie LLC

735 Johnnie Dodds Blvd., Suite 200 (29464)
P.O. Box 650007

Mount Pleasant, South Carolina 29465

(843) 576-2900

Attorneys for Respondents
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Reply To

Direct Dial: (843) 576-2930 RE@EEVE T

helen.hiser@mgclaw.com

March 21, 2016 - MAR 24 2016

SC Court s
Via U.S. Mail urt of -
The Honorable Jenny Abbott Kitchings Appe‘als
South Carolina Court of Appeals ‘

P.O. Box 11629 '

Columbia, SC 29211

RE: Robert L. Harrison v. Owen Steel Co., Inc. and Old Republic Insurance
Company c/o Gallagher Bassett Services, Inc.
Date of Accident: September 17, 2008
WCC File No.: 0824526
Our File No.: 2098.12057
Claim No.: 002979-007796-WC-01
Appeal No.: 2015-002093

Dear Ms. Kitchings:

Enclosed for filing please find the original and 16 copies of the Respondents’ Brief
in the above-referenced matter. Also, enclosed please find the original and one copy of
the Proof of Service. Please file these documents and return a clocked in copy in the
enclosed, self-addressed envelope. '

Yours truly,

McAngus Goudelock & Courie, LLC

Enclosures

cc: Frank A. Barton, Esq.

73% JOHNNIE DODDS BLVD, SUITE 843.576.2900 PHONE
200 | 843.534.0605 Fax
POST OFFICE BOX 650007 L WWW L MGCLAW.COM

- MY, PLEASANT, 5C 29465
MCANGUS GOUDELOCK & COURIE Lic ’
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INSURANCE
DEFENSE

US POSTAGE PAID

Pitney Bowes

05/21/2018 ComBasPrice
From 23464 Fiaf Rate Envelope

024P0007877654
_PRIORITY MAIL 2-DAY ™
Ml\-haela Shepherd ] ey Date: 03232015

McAngus Goudelock & Courie
735 Johnnie Bodds Blvg
Mt Pleasant SC 29464

€° 'Bfo"l?
The Honorable Jenny AbbgtggKltchm’ S
South Carolina Court of Appeals «sﬁ 2 .Y 23\3
PO Box 11629 . )

Columbia SC 29211-1629
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