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STATEMENT OF ISSUE ON APPEAL

Did the amendment to indictment to conspiracy to traffic in cocaine in the amount of 28
grams or more but less than 100 grams, as a lesser included offense, deprive the court of jurisdiction to
impose the conviction when the court presented no evidence of the greater offense.

On January 26 - 28, 2015 the appellant's casé was called to trial. Based on the testimony
of the state's key witness, William Angelo Johnson. App. 271 - 272 there was no evidence of the amount
of narcotis sold nor planned to be sold. There's no proof of any phone calls made to or from the appellant
nor any arranged meetings discussing the transaction of narcotics. All "evidence" brought against the
appellant is solely hearsay. The appellant contends the fact the counsel requested a lesser included

offense (which wasn't in the indictment) when the greater offense was never established.



STATEMENT OF THE CASE

On November 13, 2013 the State Grand Jury indicted Appellant Timothy Crosby and six others (William
Johnson, Clifton Garrett, Demetrice Dogan, Bernard Freeman, Talvus Simpson, and Jeffrey Parker) on

the charge of conspiracy to traffic cocaine one hundred grams or more but less than two hundred

(count one). Crosby was also indicted for trafficking cocaine base ten to twenty-eight grams (count

two). On January 26 - 28, 2015, Crosby was represented by M. Scott McEllhannon, and the state was
represented by assistant attorney generals Larry Wedekind and Joshua Underwood. R.1. The jury found
Crosby guilty of the lesser included charge of conspiracy to traffic cocaine twenty-eight grams or more but
less than one hundred grams, and trafficking in cocaine base ten grams or more but less than twenty-eight
grams. $.377,11.5-19. Judge Macauly sentenced Crosby to seven years on the conspiracy to traffic cocaine
and three years on the trafficking cocaine base which was to run consecutively to the conspiracy to traffic.

R.387.1-25. Crosby's attorney filed a notice of appeal. This appeal follows.



ARGUMENT

Appellant argues the amendment to his indictment from conspiracy to traffic in cocaine in the amount of

100 grams or more but less than 200 grams to trafficking in the amount of 28 grams or more but less than

100 isn't a lesser included offense, deprived the trial court's jurisdiction to impose the conviction.

See State v. Gosnell, 341 S.C. 627, 535.SE.2d 453 (200) (defendant was indicted for conspiracy
to traffic in 400 or more grams of cocaine but was convicted of trafficking in cocaine in the amount of at
least 200 grams, but less than 400 grams, as a lesser included offense, though the individual amount that
the defendant allegedly handled was 252 grams where evidence clearly established that the amount
trafficked by conspiracy far exceeded 400 grams).

Applying the analysis in GOSNELL to present case, appellant argues that trafficking 28 grams or
more but less than 100 grams is not a lesser included offense of trafficking 100 or more but less than 200

grams, and his conviction cannot stand.

The Supreme Court of the United States, in Schmuck v. United States, 489 U.S. 705, 109 S.CT.

1443 (1989) held; One offense is necessarily included in another only when elements of the lesser offense
form a Subset of the elements of the offense charged.

In the present case, the trial court gave the jury an instruction on the purported lesser included
offense of trafficking in cocaine in the amount of 28 grams or more but less than 100 grams, pursuant to
S.C. Code Ann. 44-53-370(e)(2)(b). (See appendix 362-363) (here in after APP). Appellant argues the
amendment to the purported less charge "deprived him of sufficient notice of the charge.”

Appellant was originally indicted for conspiracy to traffic in the amount of 100 grams or more but

less than 200 grams, pursuant to S.C. Code Ann. 44-53-370(e)(2)(c).



Strictly, construe the two offenses, S.C. Code Ann. 44-53-370(e)(2)(b) is not a lesser included

offense of S.C. Code Ann. 44-53-370(e)(2)(c) under the elements test enunciated in Schmuck v. State.

Under the elements test, one trafficking offense is not a lesser included offense of another

trafficking offense. Under Schmuck v. State there has to be at least (1) one additional element to

differentiate the lesser offense from the greater offense.
Here the fundamental plan in the trial court charge to the jury on the lesser charge is the mistaken
belief that the amount of substance beyond the requisite ten gramsAis an element of the charge.
Significantly the jury returned a verdict on the purported lesser charge of trafficking in the
amount of 28 grams or more but less than 100, pursuant to S.C. Code Ann. 44-53-370(e)(2)(b) an offense
in which Appellant (1) Never received notice of, (2) nor was contained within his indictment (APP. 386-387).
Therefore, the amendment to appellant indictment to a purported lesser included offense deprived the trial

court of jurisdiction to impose the conviction.



CONCLUSION
Appellate was convicted for an offense not contained within the indictment, and his conviction cannot stand

and should be reversed.
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