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STATEMENT OF ISSUES ON APPEAL

[. DID THE SHERIFF'S _DEPUTY OBSERVE FACTS AND CIRCUMSTANCES SUFFICIENT TO
ESTABLISH PROBABLE CAUSE TO ARREST THE RESPONDENT FOR DRIVING UNDER THE

INFLUENCE FIRST?

STATEMENT OF FACTS

On July 4, 2014, Foster, a Security Officer for the gated community known as River Hills
witnessed the Respondent Charles Todd Burns driving left of center in that neighborhood. River
Hills Security Officer Foster initiated a traffic stop; he stated that he smelled alcohol coming
from the Respondent’s person and that the Respondent refused to answer questions. |

Officer Foster's supervisor contacted the York County Sheriff's Office to request
assistance, and Sheriff's Deputy Osborne responded. Officer Foster narrated his observations of
Respondent to the Deputy. .

According to Officer Foster, Deputy Osborne arrived approximately ten to fifteen minutes
after the traffic stop. Deputy Osborne acknowledged that he did not witness Respondent driving
on the night of the arrest. Osborne testified that when he arriyed, Respondent's car was stopped at
the front gate of the neighborhood, with the Respondent was sitting in the driver's seat. Deputy
Osborne testified that the Respondent Burns refused to answer Deputy Osborne's questions about
whether he had been drinking. He also stated that he noticed an odor of alcohol coming from the
Respondent. Finally, Deputy Osborne testified that Respondent refused field sobriety testing,
citing his alleged inability to perform the tests due to medical problems.

Deputy Osborne issued a Unifoﬁn Traffic Ticket charging the Respondent Burns with-
DUI 1st. Bums later refused the breathalyzer test. After hearing on a Pretrial Motion on February
19, 2015, the Magistrate Judge dismissed the charge. This matter was appealed by the State to
the Circuit Court. By Order dated June 18, 2015, the Honorable Daniel D. Hall affirmed the

decision of the Magistrate Judge.
ARGUMENT

An element of the charge of DUI is that a vehicle has been driven by .the person charged.
S.C. Code § 56-5-2930. Here, the evidence of the vehicle being driven is the observation of

Security Office Foster, not that of the arresting officer, Deputy Osborne..
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South Carolina Courts have long held that the acts underlying an arrest without a warrant
“rnust becorne known to the officer to the officer, at the time of their commission, through his
sensory perception, and he must infer that they constitute an offense.” Prosser v. Parsons, 245
S.C. 493, __, 141 S.E.2d 342, 346 (1965), quoting from 4 AM.JUR.2D. Arrest § 31, p.721, and
citing in support State v. Wlllidms, 237 S.C. 252, 116 S.E.2d 858 (1960). The arresting Officer in
this matter, Deputy Osborne, did not observe the Respondent driving.

The State deploys what are basically two arguments to meet this objection.
STATUTES

The State cites S.C. Code § 17-13-30 (West) which allows warrantless arres‘t for a “sus-
pected freshly committed crime, whether upon view or upon prompt information.” This cited
Statute has a history dating to 1898. Interpreting this Statute, as well as S.C. Code §§ 23-5-40
and 23-13-60, our Supreme Court in State v. Martin, 275 S.C. 141, 268 S.E.2d 105 (1980) stated:

We, therefore, conclude from the foregoingvstatutes and decisions that, while generally an
officer cannot arrest, without a warrant, for a misdemeanor not committed in his pres-
ence, an officer can arrest for a misdemeanor when the facts and circumstances observed
by the officer give him probable cause to believe that a crime has been freshly committed.

{Id., 275 S.C. 145-146, 268 S.E.2d 107; emphasis added.]

Thus, we arrive at the same problem of observation by the arresting officer as set out be-

fore.

The State also relies upon the language of S.C. Code § 56-7-15(A) (West) which

provides, in relevant part

The uniform traffic ticket, established pursuant to the provisions of Section 56-7-10, may
be used by law enforcement officers to arrest a person for an offense that has been [A]
freshly committed or [B] is committed in the presence of a law enforcement officer if the
punishment is within the jurisdiction of magistrates court and municipal coutt.”

lId.; métter in brackets added for clérity.]

Obviously, the DUI charged was not “committed in the presence of” the arresting officer,



and to that extent, the requirement under clause [B] above does no more than refer us back to the
existing law requiring the arresting officer's knowledge. The exception stated as clause [A] is
that the offense be “freshly committed”. The alternative to these requirements is, of course, ob-
taining a warrant, which was not done in this case.

South Carolina has set out specific requirements for the conduct of an arrest for driving
under the influence. S.C. Code § 56-5-2953 (West) sets out the procedure for such an arrest, in-
cluding the video recording of the field sobriety tests or determination of probable cause. It re-
quires, inter alia, that the video recording at the incident site must begin not later.than the activa-
tion of the officer's blue lights. Id., S.C. Code § 56-5—2953(A)(1)(a)(i). In City of Rock Hill v.
Suchenski, 374 S.C. 12, 646 S.E.2d 879 (2007), the Supreme Court held that

Finally, dismissal of the DUAC charge is an appropriate remedy provided by § 56-5-2953
where a violation of subsection (A) is not mitigated by subsection (B) exceptions.

[Id., 374 S.C. _, 646 S.E.2d 881.]

S.C. Code Subsection .56-5-2953(B) provides én exception to the requirement of Subsec-
tion (A) if the arresting officer can submit an affidavit showing inoperable equipment, good faith
attempts to repair or other exigent circumstances. Such an affidavit was not supplied in this case,
nor was the exception allowed under S.C. Code § 56-5-2953(B) plead or referenced.

To the extent available, the Respondent would plead this point in itself as an additional
ground for sustaining the Circuit Court. The point was raised by motion at the hearing before the

Magistrate Judge. [RECORD ON APPEAL, Hearing of February 19, 2015, p.27,1.7 — p.28,1.3.]

The Respondent would would also point out the Respondent was effectively placed under
arrest by the Security Officer before the arrival of the Deputy who issued the Uniform Traffic
Ticket for DUI 1st. There is no evidence that the Respondent was told he could leave or take any
- action other than wait for the Deputy officer's arrival. This point was also raised during argu-

ment. [RECORD ON APPEAL, Hearing of February 19, 2015, p.27, 1.7 — p.28,1.3.]

‘Over and above the question of the effect of S.C. Code § 56-5-2953 as a separate ground
for dismissal, there is the matter of how it that Statute comports with the language of S.C. Code §
56-7-15(A) allowing an officer to arrest for certain offenses “freshly committed”.

The Respondent submits that S.C. Code § 56-5-2953, by its designation of the time in
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which the video must start, limits the time in which an offense can be considered as “freshly
committed.” In this case, the officer's recording only started once the Deputy arrived, that is, af-
ter the element of “driving” waé said to-have been observed by the Security Officer who placed
the Respondent under arrest. The same statute refers to “the officer's blue lights”; S.C. Code §
56-5-2953(A)(1)(a)(i); emphasis added.! Reading the Statutes together, there is no indication of
a legislative intent to negate the requirement that the elements of an arrest “must become known
to the officer to the officer, at the time of their commission, through his sensory perception [or
that of his equipment], and he must infer that they constitute an offense”. Prosser v. Parsons,

supra; matter in brackets added for clarity.
PRECEDENT:

The State cites the holding in Fradella v. Town of Mount Pleasant, 325 S.C. 469., 141
S.E.2d 53 (Ct.App. 1997), CERT. DEN. (1997). In that case, the police discovered a wrecked car,
the owner of which identified Fradella in possession of the car. A third party told them he
ha*observed the car's driver, had given him a ride and noticed he smelled of alcohol?, and had
dropped him off. Fradella had called 911 to report he was involved in an accident at the location.
The police went to Fradella's home, where he admitted he was the driver. The third party
identified Fradella as the man he had given a ride to. The police administered field sobriety tests,
which Fradella failed.

The Court of Appeals in Fradella concluded:

Howeve}", ne‘ither [State v.] Martin [275 S.C. 141, 268 S.E.2d105 (1980)] nor subsequent
cases interpreting Martin expressly mandated that the officer observe all of the facts and
circumstances at the scene. We believe such a holding would construe Martin too nar-
rowly. Therefore, we hold that as long as the facts and circumstances observed or per-
ceived by an officer justify the conclusion that a crime has been freshly committed, then
the Martin rule is satisfied. .

[1d., 325 S.C. 476-477, 141 S.E.2d 57; emphasis added; matter in brackets added for

clarity.] '

1 Respondent notes that the case cited by the Assistant Solicitor at hearing, State v. Landis, 362 S.C. 97,
606 S.E.2d 503 (Ct.App. 2004) is without application here: in that case, two police officer arrived
together and one wrote the ticket: here we have two officers “trading off” their handling of the
Respondent. '

2 The third party later recanted this statement, daiming the smell came from another source. Id.
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In this case, the only matters observed or perceived by the arresting officer for DUI were
the Respondent's presence in a vehicle and the odor of alcohol. On that basis, the Respondent
argues that there is a substantive difference between matters brought to attention of the arresting

officer here and the facts under Fradella, supra.
CONCLUSION
The arresting officer did not- observe facts and circumstances sufficient to establish

probable cause for arrest. The decision of the Magistrate Judge and the Circuit Court should be

affirmed.
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