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STATEMENT OF ISSUE(S) ON APPEAL.

1. Whether the trial court erred when it failed to grant the
defense motion for aidirected verdict for insufficieht evidence of

a "controlled buy";

2.  And whether the "tactics" employed by the Spartanburg Police
unfairly targeted minorities fori''questionable drug convictions"
based on crack cocaine, resulting in disproportionate sentences be-
'ing imposed, that has the perception of cruel and unusual punish-
ment, in violation of Appellant's Sixth, Eighth and Fourteenth A-

mendment rights?
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g STATEMENT OF THE CASE

Appellaht Taiwan Javon Hardy, was éharged out of Spartanburg‘_
County, with "distribution of crack cqcaine", in violation of S;
C. Code Ann. §44-53-375. The Appellant exercised his Sixth Amend-
ment right to trial by jury, and during the July 2015 term of Ge-
neral Sessions. fhe case proceeded to trialubefore Judge Rbger L;
Couch. ‘ .

The Appellant was represented by'Mr; William Beén,'and the
State teamed up with Assistanf‘Solicitors Hunter'Blouin‘and‘Ed— ’
ward Hunter. And the conclusion of frial, tﬁe Appellanf‘was con-
victed of the charge, and given a life sentence based an the

word of a "crack addict!, that alﬂxﬁdEYbought $20.00 worth of the

"drug from Appellant, on March 10, 2014.

SUMMARY OF THE ARGUMENT{ (S)

Thé initial position the éro—se Appellant argues 1is that the
court erred when it allowed this'highly guestionable so-called
evidence of.q unreliable.érackvaddict, to be introduced to ju-
rérs, whénAin"fact as well'as form, "there was absolutely no cor-
roborating evidence‘(egcept thaf of the c.I.)", that ény drug ex-
change occurred inside hotel room #127 dn March 10, 2014. Nor for
that matter, "was the informant Brandy Cannon 'searched’ bybpo—
lice, prior to entering the hotel room, when the very placegthe

C.I. testified she normally hid crack (i.e. in her bra), was not
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searched.

Officer McJunkin testified it was very common for Cannon to
keep druos in her bfa. (R. 107, 11-13. Cannon testified "the po-
lice search prior to her arr1v1ng at the hotel, room #127 consis-
ted of a pat down, pulllng out her pockets R. 83, 3—18.

Officer'McJunkin also testified (R. 101, lines 16-21), tnat
officers on scene on March 10, 2014,=were "all male policeman",
and theylsearched as best they could being male. Thus, there is
nothing existing in the record which would protect the Appellant's
due ppoceés right that proper procedure was followed which could
support. a finding "Bfandy Cannon, a known drug addict, did not
possess drugs priornto entering into hotal room #127". Whereas;
the penalty-Appellant received (i.e. life imprisonment) based on
such a foul-up, is too severe to pass over as a harmless error.
Wherefore, Appellant contends there was insufficient evidence to
submit this case to juroro based on distribution of crack cocaine,
predicated on n controlled buy when no evidence exist of any ex-
change inrmoney for drugs.

Then taking the above-faotors undér consideration and adding
Ccannon's testimony of how she knew the Appellant? R. 61. lines 14-
17. '

. Ms. Cannon, how long have you known Mr. Hardy?
Maybe ten or eleven years. :

And how did you meet him? How do you know him?
We used to do drugs together.

>0 P io
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would in\essence support the theory Appellaﬁt did not give Cannon
anything he himself was using. |

Finally,-normally in a controlled buy situation; Police pro-
videsthe money in which the C.i. uses to purchase the drugs. R. 97
lines 5-10. (Testimony By Officer Travis McJunkin)

And essentially once we establish that there's a
sterile environment or a clean environment, we'll
equip the informant with recorded funds, recorded
money, recorded cash. Everybody's seen a twenty
dollar bill in their money, there's serial numbers.
We document those as part of our investigation.

Thus, not only did the police "not search the informant" pri-
or to entering hotel room #527 on March 10, 2014. No fundsiallegd—
edly given to Appellant by the informant was recovered. Although |
the above record demonstrates such procedure was in play. And the
testimony.by the C.I., that she knew Appellant "was a user rather
than a supplier", renders insufficient faéﬁsmin order to submit
the case to jurors.

Next, as to the summary of the second argument Appellant po-
sits here. Appellant begins by positing a not so handsomeahistory
_ Spartanburg County Police Department has in regards to drug cases,
its forensic department's handling of drug evidence. And especi=
ally police "tactics or techniques" with regards to building ca-
ses .against minority offenders, based on crack coaine.

Here, lthe State would suggest that the Appellant is deserv;

ing of life imprisonment for a subsequent conviction based on
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an alleged drug sale. To which no independent'eVidencevexist that
| Appellant sold Canhon drugs on March 10, 2074. And no money cllec- .
ted from the Appellant, which would tend‘to‘confirm the‘trade. The
united States Congress heard testimony from local‘and federal law
enforcement "agencies. And all'reached a»national‘consensus.

It was'agreed.upon which was the result of "the Fairness In
Cocaine éentencing Act" being unanimously passed in.2010. Which
freed over 6,000,inmates'based.on crack. That not;only were the
sentences disproportionate based on race. But moreover, minorities
were "the'intended targets" for prosecution for possessingvand
. distribution of the drug..When expert testimony before Congress
demonstrated, "there was no_scientificsdistinction" between co-
~caine and crack, as a bases for increased penalties.

ln addition, congress found that the hightened police pre-
sence which targeted minority communities based on crack posse-

. ssion and distribution was Junconstitutional". Such equal protec—
tion violations was and is applicable to the states as well,

For argument sake, if'Appellant was to request out of the
hundreds of cases testified to during hlS trial that C.I. Brandy
- Cannon was 1nvolved w1th in connection w1th the Spartanburg Drug-
Unit.-What would be the result in percentage, per populatlon in
this‘State,'for.which“the‘Spartanburg:Police.Drug Unit targeted
minorities as opposed-toicaucasions.‘In otherwords,vunder such
a equal protection challenge, if proven, such would have the re-

sult of invalidating the conviction and sentences. Appellant en-
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. ters. the followihg legal arguments in support of these issues. .

LEGAL ARGUMENTS IN SUPPORT OF APPEAL.

According to the S.C. Rule of Criminal Procedure, 19 (a). On
~a motion by the defendantior,on the court's own motion. The court
shall direct a verdict in the defendant's favor on any Jffense
charged in the indictment after the evidence on either side is clo-
sed, if there is a failure of competent evidence tending to prove
the charge in-the  indictment. In ruling on the motion, the trial
court shall consider only 'the existence' or 'non-existence' of
"the evidence not its weight. SCRCrim. Proc. 19(a).

'The defendant in this case was indicted for "ditribution of
crack cocaine", in violation of §44-53-375, S.C. Code Ann. Which
connotes the'following essential elements: as charged by the court
on Tr. tr. p. 165 lines 2-13.

The indictment says that, and I'll go over it with.You
at this time, that Taiwan J. Hardy did in Spartanburg
County on .or about March 10, 2014 manufacture, distri-
bute, dispense, deliver,:purchase or otherwise aid, a-
bet, attempt or conspire to manufacture, distribute,
dispensé, deliver, or purchase or possess with intent .
to manufacture, Qistribute, dispense, deliver or pur-
chase a quantity'of crack cocaine base, a schedule:II
controlled substance under the provisions of.code sec-
tion 44-53-375 of the coderof laws of South Carolina,
1976 as amended against the peace and dignity of the
State and. contrary to the statute in such case made
and provided. : :
In accordance with the(court's charge in the instant case at

bar. The State relied heavily on the prosecution's theory that the

Spartnaburg Police Department, while utilizing a informant conduc-
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” ted a controlled buy" from therappellant; on'March 10, 2014, at
the Traveler s Inn Hotel room #127. | '

However, durlng the State S presentatlon of ev1dence; It was
uncovered that (1) that the 1nformant "herself" had set the pro-
rspectlve deal in motion [Tr. tr. p. 55 llnes 9—16] as a favor to'
pol;ceman Trav1s~Mcgunk;n; (2) that she knew the Appellant because
ithey‘used drugs~together [Tr. tr. pf 591; (3) that she Brandy Can—_
non (C.I.)rwas given;"recorded‘funds' by pollce [Tr. tr. ;97];
and [4]n(even where:the C:I was known to keep drugs in her bra,
policerdid not search because they were maleﬁofflcers [Tr. tr.“p.
‘l01%,lines 16-21 and p. 107 lines”11—13] ‘ |

In criminal_cases; the appellate court sits to review errors

' of law only. State v. Baccus, 367 S.C. 41; 48, 625 S.E.2d 216, 220

(2006f; Thus an appellate court is bound by the trial court's fac-
tual findings'unless they are.clearlv erroneous. Id

The admissionvof evidence is in the sound‘discretion‘of the
trial’court,“and”its dlsCretlonzwill not be' disturbed absent an

abuse of discretion. State v. Pagan, 369 S§.C. 201, 208, 631 S.E.

2d 262, 265 (2006); State v. Gaster, 340 S.C. 545, 557, 564 S.E.
2a 87, 93 (2002). T o

In order to reverse the tr1al court s adm1ss1on of ev1dence

we must flﬂdJ(T) abuse,of dlscretlon on behalf ofrthe trral court;'

’and (2) likely prejudice. State v.'Wise,.359-S.C.:14;-21)'596;8.
E.2d 475, 478 (2004) A'trial‘Court'abuses‘its dicretion when its

conclu51onc lack ev1dent1ary support or are controlled by an.error

of law.- Pagan, 369 S.C. at 208, 63L"S.E.2d at 265; Statewv. Mc—

' Donald, 343 S.C. 319, 325 S.E.2d.464 (2000).
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. Thus, the Appellat is concerned whereas the trial court com-
mited clear error when it denied the motion for‘a directed verdict
 where "proper procedure and safeguards were not employed", in or-
der to have determined the C.I. actually obtained the contraband
from the Appellant.

According to the Model Penal Code, involving procedures that
must be followed relating to "controlled buys'". A recent Indiana
Court of Appeais (as persuasive law here) held that the.failure
to strictly follow the proper procedure can be fatal to.cases in-
volving controlled buys. |

The court's opinion indicates that, for reasons not stated,
the informant was not searched prior to‘the buy and did not tes-
tify at'triai, and the audiotape of the buy waswunintelligibie.

The court concluded by stating that pre-buy search establishes
the person making the buy for the police does not have contraband
prior to the transaction with the target. Surveillance during the
transaction with the target establishes the target as the source
of the contraband and "excludes other sources of contraband”.

Therefore, any contraband recovered during the searh "after:
the transaction is attributable to the target". Where the C.I. is
not searched properly beforehand, the State's evidence falls far
short of proving that the defendant possessed the contraband be-
fore the buy and transferred 1t to the c.I..

o

The above noted is judicially excepted throughout the State

of South Carolina.‘And is normal protocal for conducting "con-

trolledhbuys". And as the court above noted, withoutﬁwhich (i.e.
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.a proper search of the 1nformant) the State falls far short of
prov1ng that the defendant possessed the contraband before the buy
‘and transferréd it to the.C.I._

Again; a'mothn.for a,directed verdict, the court‘shall consi-
der the "existence or.non-existenoes" of evldence-not its.welght.
Here, such:eyidencerdoes~not exist; (i.e. that»the'defendant pos-
sessed any drugs prior;to;the C.IF entering the~hotel‘room).»Due
in large part on the-polioe failurehto properly search Brandy Can-
" pnon'beforehand. | | | |
Based-on the-aboVe‘argument,ins support of issue (1), the
- Appellant is entitled to a:reversal as amnmatter of law. Where‘the
State.failedvto provelor offervany evidence "that Brandy Cannon,
the C.I., dld not possess drugs upon enterlng the hotel room". A
",ifatal flaw when attemptlng to establish "possession" under S C.;

Code §44-53-370.

2;7 Next, Appellant argues for reversal basedlon the “taotlcs
employed by the Spartanburg Pollce Department wh1ch unfairly
target. minority suspects'. Again, as opposed ‘to being‘the re- .
sult oprolice-investigations. C.I. Brandy Cannon openly testl—
fied."lt was done‘as a‘favor to Trayls McJunkln , the alleged
buy from Appellant; officer McJunkin, testified that the C.I.,
‘had already_set.the deal in motion prior to meeting up with po-

lice, via telephone. And_finally,rhaving such a questionable
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relationship with a female informant in which was addicted:dfor de-
cades to crack cocaine. That poelice failed to even search prior to
attempting a controlled buy. Should never have resultcd'in Appel-

lant receiving such a harsh penalty.

In Ingraham v.’Wright,'430_U.S. 651, 671-72 n. 40 (1977)(the
8th Amendment is ccncerned with punishment imposéd after state has
secured formal‘conviction of guilt). The Supremé Court has held un-
constitutional the imposition of criﬁinal punishment for "status
B offenses" involving punishment for personal characteristics rathef
than illegal acts. |

The Eighth Amendment prohibits the infliction of cruel and
unusual punishment upcn persons convicted of a crime. See Robinson

V. California,'370 U.S. 660 (1962). Even where a sentence sustains

constitutional scrutiny under the Eighth Amendment, a sentence may
still be seen as excessive (not cruel'and unusual) under the Ei-
ghth Amendment if it "cotravenes 'fhe evolving standards cf decen-
cy'" tﬁat marks the progress of a maturing society‘ See Trop v.
pulles, 356 U.S. 86, 101 (1958) Point being, society has previous-
ly matured while revisiting fhe draconic drug senfencing laws, andv
- as of August 10, 2010, the United States Congreés voted‘ﬁo_change
the disparities especially in cases involving minbrity offehders.
Here, in this day and age. Even in light most favofabie to
the State. The Appellant is accused of a sale involving a $20.00
dollar piece of (alleged) crack cccaine. There is evidence the

Appellant "is a user as opposed to a drug dealer". For which, the
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intended farget of §44—53—375's:fdistribution statute", wae not
and is not focused on users:;.But rather, the stetute's intended
target is distributqrs of such drug.

The Solem, Court 463 U.S. 277, 292 (1983) held that the impo-
.sition of a life sentence withouttthe possibility'of pafole "for
a'seveﬁth nonviolent: eenQietiqn" violated the Eighth Amendment i
And Appeliant's conviction as well, is a‘nonvioient one. Thus,'ba_i
§ed on'fhe above'feasoningQ Appellant argues at minimum, that his
sentence is grossly disproportionate to the offense allegedly com-
mitted, and vielates equal proteetion under the Feurteenth'Amend-
ment, and Eighth.eAnd therefore this ceurt of eepeélsbcan reverse
for resentencing, coneistent with the Solem Court decision above

noted.

Respectfully Submitted,

Is/ %4\ e »’FFBQJ‘S?/‘
" Hardy #diwan #321387
BRCI-Murray Unit
4460 Broad River Road

Columbia, S.C. 29210

cc: filed ’ .
5/23/2016 _ N
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