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STATEMENT OF ISSUES ON APPEAL

l. DID THE TRIAL COURT ERR IN FINDING THAT STATUTORY INTEREST ON AN
AWARD OF JUST COMPENSATION IN A CONDEMNATION ACTION ACCRUES ONLY
ON THE DIFFERENCE BETWEEN THE TENDER OF PAYMENT AND THE VERDICT

AWARDED? '



STATEMENT OF THE CASE

On June 22, 2012, Piedmont Natural Gas Company, Inc. (“PNG”) filed a Summons and
Notice, Condemnation Notice and Tender of Payment in the amount of $172,200, and Lis Pendens
in this condemnation action, which pleadings were subéequently amended on January 31, 2014.
(R. pp. 28-76). The tender of $172,200 was deposited with the Clerk of Court as required by S.C.
Code Ann. § 28-2-230, and PNG then took possession of the condemned premises. (R p. 22).
The action was referred to the Honorable Charles B. Simmons, Jr., as Greenville County Master-
in-Equity, who conducted a trial to determine just compcnsatiqn for landowners for the taking of
a fifty-foot right of way for a natural gas pipgline by PNG. (R. p.4). The just compensation trial
was held on May 28, 2015. (R. p. 184).

By Order dated June 23, 2015, filed on June 25, 2015, the Court found the amount of just
compensation to be $414,752. (R. p. 15). On June 25, 2015, certain of the landowners, who are
named herein as Respondents/Appellants, ﬁled a Motionl to Determine Interest Due on Verdict,

pursuant to S.C. Code § 28-2-420(A). (R. pp. 154-156.) Respondents/Appellants sought statutory
interest on the entire award in the amount of $99,756.12, as required by S.C Code Ann. § 28-2-
420(A).1 (R.p.156). A Hearihg was held on this Motion on July 20, 2015. (R/p. 22). By Order
dated AAugust 7, 2015, filed on August 10, 2015, the Court denied interest on the funds on deposit
with the Clerk of Court, only allowing interest on the amount of the verdict in excess of the deposit,

in the amount of $58,319.88.2 (R. p. 24).

1 This amount was calculated by multiplying the just compensation award ($414,752) by the statutory annual interest
of 8%, which yields $33,180.16 per year, or $90.90 per day. The interest accrued from June 22, 2012, through June
25,2015, or 1,098 days, for a total of $99,808.20. Interest earned by the Clerk of Court on Condemnor’s Tender of
Payment was $52.08, which was offset against the interest sought for a total of $99,756.12.

2 This amount represents interest on the difference between the Tender of Payment and the just compensation award
($414,752 - $172,200 = $242,552). Annual interest at 8% on this amount is $19,404.16, or $53.16 per day for 1,098 -
days amounts to $58,371.96. Condemnor’s offset of $52.08 yields the Trial Court’s figure of $58,319.88.
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Respondents/Appellants filed a Motion to Reconsider, Alter, or Amend the Court’s Order
dated August 7, 2015, which Motion was denied on August' 17, 2015. (R. pp. 157-170; R. p. 26).
Respondents/Appellants timely filed and served their Notice of Appeal on PNG on September 15,

2015. (R. pp. 171-177).



FACTS ¢

PNG’s action was brought pursuant to the South Carolina Eminent Domain Pfocedure Act
(S.C. Code § 28-2-10 et seq.). (R.p.S1). All parties stipulated at trial that the date of the taking
was June 22, 2012. (R. p. 5). Specifically, PNG condemned a fifty-foot right of way, under and
across which PNG installed a high pressure natural gas tre‘msmissiqn pipeline. (R. p.5). The total
acreage of the property condemﬁed by PNG amounts to 2.515 acres, as well as a small strip of
property totaling 0.747 acre which was severed from the iarger parcel by the right of way (the
2.515 acres and the 0.747-acre severed parcel are hereinafter referred to as the “Right of Way” or
“ROW?”). (R.p.5).

The larger parcel in question consists of a 73.6-acre tract located in the vicinity of Highway
14 and Interstate 85 in Greenville County, at the end of Rock Roa{d (the 73.6-acre tract is
hereinafter referred to as the “Subject Property”). (R. p. 4). The last recorded instrument
conveying title in and to the Subject Property was a deed from Ezell Smith to Landowners
Richeous Smith, Worthly'Smith, Pearl Terry, Ethel Butler, and Tweety Smith (the “Original
Landowner;”), dated July 25, 1928, and recorded on July 26, 1928, in the Register of Deeds Ofﬁce’
for Greenville County in Deed Book 86‘, at Page 299. (R. p. 51). None of the Original Smith
Landowners are currently alive, nor were any of their estates probated in the public records of
Greenville County. (R. pp. 52-55).

Of the Landowners named in this action, one hundred and one (101) are surviving and have
or may claim an interest in the Subject Property (the “Surviving Landowners”). (R. pp. 52-60).
Certain of the Surviving Landowners are represented by counsel; others are not and have made no
appearance in this matter. Specific ownership interests of each of the Surviving Landowners are

not known at this time; further, the interests were not known at the time of the filing of the action



nor at any point through the pendency of the action.

]



ARGUMENTS

J
J

I ‘THE TRIAL COURT ERRED IN FINDING THAT CONDEMNEES WERE ENTITLED
TO AN AWARD OF STATUTORY INTEREST ON ONLY THE FUNDS IN EXCESS OF
CONDEMNOR’S INITIAL TENDER OF PAYMENT.

A. THE TRIAL COURT ERRED IN ITS INTERPRETATION OF SOUTH
'CAROLINA DEP’T OF TRANSP. V. FAULKENBERRY IN FORMULATING ITS OPINION.

AI.n the Order Determining Interést Due on Verdict (the “Interest Order”), the Trial Court
ruled that Landowners were not entitled to interest on funds previously deposited with the Clerk
of Court by Condemnor. (R. p. 23). The stated bases for this ruling were the applicable sections

) of the South Carolina Eminent Domain Procedure Act (the “Act”), and the opinion of the Court of

Appeals in South Carolina Dep’t of Transportation v. Faulkenberry, 337 S.C. 140, 522 S.E.2d 822\

(Ct. App. 1999). .(R. p. 23). Faulkenberry involved a condemngtio\n action in which the entire
funds on deposit were drawn down by agreement; therefore, no interest was thereafter allowed on
that sum. That ruling is irrelevant to the present circumstances, where no funds were drawn down.

As briefly described above, in Faulkenberry, the condemnee, by agreement of the
condemnor, was allowed to access and draw down all the funds deposited by the condemnor with
the clérk of court, in the amount of $863,574, while litigatioﬁ was pending. Faulkenberry, at 144.
Such a draw down is partially sanctioned by Section 28-2-480 of the Act, which ‘allows a
condemnee to access fifty perc‘ent (50%) of the funds on deposit with the clerklof court upon
written application; in Faulkenberry, the remaining fifty percent was only permitted to be accessed
by means of an extra-judicial settlement betweer\l the parties. South Carolina Code Ann. § 28-2-
480. |

‘When the Faulkenberry jury returned a verdict of $2,396,100 as the .award of just

compensation, the condemnee sought an award of statutory interest on the whole verdict amount



pursuant to Section 28-2-420(A) of the Act. Faulkenberry, at 144. The lower court ruled that the
condemnee was only entitled to interest on the difference between the award and one-half of the
initial tender amount. Id., at 145. The C01\1rt of Appeals disagreed, however, and ruled that the '

condemnee was not entitled to interest on any funds drawn down from the initial tender. Id., at

/

147.
Specifically, the Faulkenberry court held that “interest under S.C. Code Ann. § 28-2-420

does not accrue on any amount paid to the condemnee after its receipt.” Faulkenberry, at 147.
Further, the Court of Appeals went on to clarify: -

SCDOT notes Section 28-2-420 does not address the amount of

interest to be paid the condemnee when he draws down deposited

funds. The statute specifically states, “Interest accruing on funds on

deposit with the clerk of court must be offset against the interest

computed pursuant to this section.” We believe this statement

implies interest shall accrue only on such funds as “are on deposit
with the clerk of court.”

Id., at 152 (emphasis in original).

As the Faulkenberry holding is limited to the question of whether interest is allowed on
funds drawn down by the condemnee, Faulkenberry is inapposite to the instant matter, as no funds
were or could have been drawn down by, the Landowners. Faulkenberry even went so far as to

establish a formula by which interest awards should be computed:

(D Interest at the rate of 8% per year upon the award of just compensation, accruing

from the date of filing through the date of judgment;

(2) Interest accruing on funds tendered to the clerk of court is offset against the interest

" calculated above; and -

(3) Interest shall abate for a 20-day period following the date of judgment, after which

the judgment (if unpaid) accrues interest at the statutory post-judgment rate.

Faulkenberry, at 152. Application of the Faulkenberry calculation would result in a reversal of the

Trial Court’s decision in this matter.



Fu;ther, a closer reading of Faulkenberry supports Respondents’/Appellants’ position
herein. In reciting the history of the case, the opinion reveals that the condemnor conceded that
the condemnee was entitled to interest on the entire verdict for the time that funds had not been
drawn down.3 It is therefore clear that the condemnor, the South Carolina Department of
Transportation, construes the statute to provide that so long as funds are on deposit with the clerk
of court, the statutory 8% interest continues to accrue in favor of the condemnee.

The Faulkenberry court, inclﬁdes the following, regarding statutory instruction:

In interpreting a statute, this court’s primary function is to ascertain
the intention of the legislature. In re Vincent J., 333 S.C. 233, 509
S.E.2d 261 (1998). Statutes should be construed with regard to the
whole system of law of which they form a part. Roche v. Young
Bros., Inc., 332 S.C. 75, 504 S.E.2d 311 (1998) (citing 82 C.I.S.
~ Statutes § 362 (1953)). A statute as a whole must receive a practical,
reasonable, and fair interpretation consonant with the purpose,
design, and policy of the lawmakers. TNS-Mills, Inc. v. South
Carolina Dep’t of Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998).
In construing a statute, this court will reject any interpretation that
leads to an unreasonable result. Busby v. Moore, 330 S.C. 201, 498
S.E.2d 883 (1998). Further, construction of a statute by an agency
charged with its administration will be accorded the most respectful
consideration and will not be overruled absent compelling reasons.

Faulkenberry, at 147-48 (emphasis added).

SCDOT falls squarely within the court’s definition of an agency charged with the
administration of the Act; therefofe, SCDOT’s construction of the Act, as described in
Faulkenberry, should be given great deference and not overruled. In short, because SCDOT
construes the Act to require it to pay interest onl funds while on deposit with the clerk of court, the
court in the instant matter should do the same. The analysis in Faulkenberry addresses the question

of what happens if there is a draw-down, and whether interest could be earned thereafter on the

3 “SCDOT asserted that under S.C. Code Ann. § 28-2-420 (1991), Faulkenberry was entitled to interest on the entire
verdict for only 64 days: from May 27, 1994, the date of the original condemnation notice, until July 29, 1994, when
the one hundred percent drawdown was paid pursuant to the consent order.” Faulkenberry, at 144-45.
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funds drawn down. That is not.the case before the court here and therefore Faulkenberry 18

irrelevant to our inquiry.

- B. THE TRIAL COURT ERRED IN FAILING TO APPLY THE CLEAR AND
UNAMBIGUOUS LANGUAGE OF SECTION 28-2-420(A).

Section 28-2-420(A) of the Act reads in full as follows:

A condemnor shall pay interest at the rate of eight percent a year

~ upon sums found to be just compensation by the appraisal panel or
judgment of a court to the condemnee. This interest shall accrue |
from the date of filing of the Condemnation Notice through the date
of verdict or judgment by the court. Interest accruing on funds on

. deposit with the clerk of court must be offset against the interest
computed pursuant to this section. Interest shall not accrue during
the twenty-day period commencing upon the date of verdict or order
of judgment. If the judgment is not paid within the twenty-day
period, interest at the rate provided by law for interest on judgments
must be added to the judgment. Thereafter, the entire judgment shall
earn interest at the rate provided by law for interest on judgments.

S.C. Code Ann. § 28-2-420(A) (2014 Supp.) \
The lénguage of the statute is clear and unambi guous; there is no requirement to draw down
funds, nor is there any exception to interest accrhing on the entire amount where no funds are

drawn down. Courts may not interpret or change the méaning of a clear and unambiguous statute.

In re Vincent J., at 233. Further, “the courts are bound t’o‘give effect to the expressed intent of the

legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578 (2000), quoting Norman J. Singer,

Sutherland Statutory Construction § 46.03 at 94 (5" ed. 1992).

A Brief history of the Act can be found in Faulkenberry. Prior to 1986, no statutory
- provision existed requiring interest on condemnation awards to be paid by the S-Ol,ll'[h Carolina
highway department; I;owever, during that same period, both the Public Works Eminent Domain
Law and the State Au;chorities Eminent Domain Act provivded for the péyment of interest.

Faulkenberry, at 150. Because two other statutes did include statutory interest, it was not a



legislative oversight for the highway department to be excluded from such a requirement. Id.; see

also South Carolina State Highway Dep’t v. Southern Ry., 239 S.C. 1, 5, 121 S.E.2d 236, 238
(1961) (“Thé amount of just compensaﬁpnfo be paid can only be determined under the provisions
of an act of the Leg’islatﬁre, by whose authofity énly procedural legislation may be provided
whereby private p?opcrty may be.'con'demned for public use, together with the means by which
just compensation is to be paid for the taking”).

Subsequently, in 1987, the South Carolina Legislature enacted the South Carolina Eminent
Domain Procedure Act to establish ﬁniform procedures for the condemnaﬁon of property by the
siate, its political subdivisions, andlprivate entities, so as to minimize the costs .of litigation.
Faulkenberry, at 150. As quoted above, the Act clearly requires the payment of \ir;tercst on any

award of just compensation; such interest, in fact, is considered an element of just compensation.

Id., at 149, citing State Roads Comm’n V G.L. Cornell Co. Sav. & Profit Sharing 'Trust, 85 Md.
App. 765, 584 A.id 1331 (1991). |

As Section 28-2-420(A) is clear and unambiguous, and history shows‘ a ciéar intent to
require the payment of interest on an awgrd of just compensation, and because the Act contains no
‘carve-out or distinction for funds drawn"down pursuant to Section 28-2-480, the Trial Court erred
in interpreting the Act to mean that‘a condemnee is not'éntitled to interest on funds paid to the

Clerk of Court.

C. ~ THE TRIAL COURT ERRED IN RELYING ON WINDHAM V. HONEYCUTT. -
As argued above, it is Respondents’/Appellants’ position that a proper reading and
application of the holding in Faulkenberry would result in a reversal of the Trial Court’s Interest

Order. Further, however, the Trial Court referenced certain language cited in Faulkenberry, found

originally in the case of Windham v. Honeycutt, 290 S.C. 60, 348 S.E.2d 185 (Ct. App. 1986).
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Specifically, the Trial Court refers to the concept of “fruits of possession,” in holding that the fruits
of possession (meaning a party’s right to access funds .aeposited with the court')'and the full
‘statutory interest are rﬁutually exclusive. Interest Order, p. 2. However, the Windham case bears
no relation té the instant matter énd should not be used as a guide in determining
Respondents’/Appellants’ statutory right to interést. |

Windham was a contract dispute, involving accounting and specific performance claims —

entirely common law in nature and governed by no statutes. Windham V. Honeycutt, 290 S.C. 60,
348 S.E.2d 185 (Ct. App. 1986). ‘In Windham, the séller of a piece of property Breached her
contract and refused to convey the property; the buyer was granted specific performance and an
award of an accounﬁng of profits that could have been eal;ned during the. pendency of litigation.
Id., at 62. The Windham couﬁ determined that while the buyer was entitled to the fair rental value
of the property'during the peribd of dispute (;[he “fruits of possession”), the seller was entitled to
offset interest that co’uld have been earned had the.:Apurthasé price been timely paid. Id. Such a
ruling, aécording to the Windharﬁ court, was “in the ﬁature of an accounting, by which a court of
eqﬁity seeks to place the parties in the same position as if the conveyance had been made when
due.” Id.

The Faulkenbeiry court cited to Windham as a “close analogy,” hc;lding that “[a]s with an
accounting, ‘a condemnor must place the cond&nnee in the same p(;sition p:ecuniaril}; as if the
taking had’ not occurred.” Faulkenbefry, at 155. The Faulkenberry court then went on to compare
its condemnee to the Windham purchaser. Id. In other words, a condemnee drawing down all the
funds on deposit with the clerk was analogous t‘o a purchéser retaining the purchase price rather
than paying it to his seller. Such situation, although logical, is simply not the situation at hand.

¢

The condemnees in the within matter did not draw down any funds from the clerk. In fact, the

11



‘l N

condemnees in the within matter logistically could nét have exercised their rights under Section
28-2-480, but even assuming for the sake of argument that they could have, they simply did not.
Section 28-2-480 ié permissive, not mandatory, and to extrapolate otherwise leads to a punitive
result, cleérly not intended by the Legislature in Section 28-2-420(A).

D. THE TRIAL COURT ERRED IN ASSUMING THAT THE CONDEMNEES
‘COULD HAVE ACCESSED THE ENTIRE TENDER OF PAYMENT ON DEPOSIT WITH"
THE COURT. ‘

As described above, the Trial Court’s ruling in the Interest Order was premised entirely on
the faét that the Landowners in this action could have écceslsed the funds deposited with the clerk-
of court, whether in part (via Section 28-2-480) or in whole (via settlerﬁent/consent of Piedmont
Natural Gas). Such a premise ignores the simple fact that with over a hundred surviving -
Landowners, any draw-down Would be impossible. Further, any draw-down is permissive, not
mandatory. Most problematic is the fact that the Interest Order punishes Respondents/Appellants
for.-not reaching an extrajudicial settlement by denying them an express 'statutory benefit. Under
the terms of the Interest Order, the conderﬁnor is entitled to credit for all interest earned on all
funds on deposit, and the. condemnees are not entitled to any’interest on any funds on deposit.

-

Such a result is inconsistent with the clear language of the Act.

12



CONCLUSION

For all the reasons stated herein, the Court should reverse the judgment of the Master-in-

Equity and award Respondents/Appellants the full statutory prejudgment interest to which they

are entitled, in the amount of $99,756.12, as well as post-judgment interest accruing through the

date of payment.

May 25, 2016

Respectfully submitted,

Lt Curtet—
Erin Culbertson (SC Bar # 68271)
KEHL CULBERTSON ANDRIGHETTI, LLC
114 Manly St.
Greenville, SC 29601
864/370-8222 (p) 864/370-8227 (f)
erin(@palmettolawfirm.com

David B. Ward

HORTON, DRAWDY, WARD, MULLINAX
& FARRY, P.A.

307 Pettigru St.

Greenville, SC 29601
dward@hortonlawfirm.net

Attorneys for Respondents/Appellants
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