BEFORE THE SOUTH CAROLIN«RECEIVED

WORKERS' COMPENSATION COMMISSION

APPELLATEPANEL  JUL 207055
| 86 Court of Appegyg
JAMES LIPSCOMB, ) W.C.C. FILE NO. o
o ) 1402652
Employee/Claimant ) ‘ :
)
VS. )
STEIN FIBERS / INNOVATIVE FIBERS, ) ORDER AND DECISION
| | )  OF THE APPELLATE PANEL
Employer, ) -
)
and )
- » )
KEY RISK MANAGEMENT, )
)
Carrier. )
Hearing: Co‘lumbia, South Carolina

Appearances:

" For the Claimant:

W. Scott Palmer, Esquire

‘W. Scott Palmer Law Firm, P.A.

Santee, South Carolina

~For the Employer:

Richard B. Kale, Esquife
Willson Jones Carter & Baxley, P.A.
Stein Fibers / Innovative Fibers:
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Purpose of Heéring: To determine issues as set forth in the Form 30, filed by
: ' Employer. ‘

Decision and Order: Commission Panel: Beck, Campbell, Wilkerson: Chair
‘ Order Assigned to Commissioner Beck.’

Filed: - B , 2016.

PROCEDURAL HISTORY

This is an }appeal on behalf of Defendant employer frém the Decision and
Order of Commissi_qner Aisha Taylor, filed December 22, 2015. The case arises
out of an injury to Claimant’s right dpper extremity due to an industrial aécident
sufferéd on March 20, 2014, while Claimant was 'wbrking as a baler for Innovative
Fibers/Stein Fibers. |

Clairﬁént ﬁied his initial Form 50 claim on August 2"7_,. 2-01'4. V_In their Form
51, Defendants denied that Claimant suffered an injury by accident arising out of
and in the course of his eniployment ‘and asserted the 'stantory defense of
- intoXicati_on_under Section 42-9-60, S.C. Code Ann. .(1976). On January 15, 2015,

| Claimant_ﬁled an .amended Férm 50. He requested a hearing and again alleged

that on March 20, 2014, he suffered an injury to his right upper extremity when his



arm was caught in the cbnveyer of an industrial baler. Defendants filed a Form 51
and again dehied that Claimant suffered an injury by accident arising out of and in
the course o'f ~his employment and asserted the affirmative defense of intoxication.

A hearing was held befofe Commissioner Aisﬁa Taylor on April 14, 2015
and on December 22, 2015, Commissioner Taylor issued h¢r Decision and Order.
Commission Taylor found, among other things, that Claimant suffered aﬁ injury to
his ‘right arm on March 20, 2014, arising out of and in the course of his
employment and denied Defendant’s intoxic_ation défensc..’ Commissioner Taylor
found that the greater weight of the evidence dad not support Defendants’
bontennon that Claimant’ s consumption of alcohol proximately caused Claimant’s
injury. |

On December 28, 2015, Defendants filed their Form 30 (Request for
Commission Review) alleging numerous grounds of error. Both parties filed
briefs, and the parties présentcd oral afguments befofe the Appevllat'e ‘Panel on
© April 1, 2016. |

EVIDENCE SUMMARY

APA SUBMISSIONS
Under the Administrative Procedures Act, the following documents appear of

record in this case:



. CLAIMANT'S APA SUBMISSIONS

- APA NAME OF PHYSICIAN/OTHER DATES OF REPORTS ~ APA PAGE NO,

1. Spartanburg EMS 03/20/14 1-9
2. Spartanburg Regional 03720114 10-39
Emergency Center ' '
3.  Sparanburg Regional Medical  03/20/14-04/04/14 - 40-108
Center | -
4. Carolina Musculoskeletal © 03/23115 ' © 109-113
Institute | :
5. Spartanburg Regional Medica! 03/20/14-04/02/14 | 114-132

Center (bill)

. EMPLOYER'S APA SUBMISSIONS

APA NAME OF PHYSICIAN/OTHER  DATES OF REPORTS APA PAGE NO.

6. Innovative Fibers Substance November 12, 2014 15
Abuse Policy ' R
7. Claimant Acknowledgment of February 27,2013 6

- Alcohol Abuse Policy

8. ~ Claimant's Certification of February 27, 2013 7
‘ Agreement To Company’s '
Substance Abuse and Testing

Policy ' |
9. Claimant's Attendance at August 13, 2012 _ 8;11 -
Lockout/Tagout Safety Meeting - | '
10. - CIaimént’sT ermination Letter ~ May 22, 2014 | 12
11.  John H. Mennear, Ph. D. | August 18, 2014 13-20.
12.  Spartanburg Regional ~ April 03, 2014 14

Ethanol/Blood test -
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13.  Dr. Shawn A. Birchenough 12/09/07- 03/21/14 15-46

 EXHIBIT(S):
‘The transcript deposition of the Cla_iman't dated July 23, 2014;

- The transcript deposition of Joanne Matthiesen dated November 24, 2014.

STATEMENT OF THE CASE

This matter came before the undersighed Appellate Panel for a hearing to
deterfnine issues set forth on timely filed fofm, 30. This claim involves an alleged
industria! accident that occurred on. March 20, 201 4. The claim involves an injury to the
right upper extremity. The Claimant alleges t_otai and permanent disability, and also
seeks an awaird of temporary total benefits and medical bills. The Employer deniés the
Claimant has a compenéable_ claim, -alleging that the claimant is statutorily barred from
recovery.due to ﬁis intoxication at the time of injury, and that he was working outside
the course and scopé' of his employment at the time 6f injury, due to his alleged
noncompliance with acknowledged cdmpany policy. The Clafmant was treated by Dr.
Shawn Birchenough, Dr. Manny Trujillo, Dr. Michael Orseck, Dr. Todd Cpok._and Or.
John Broderick, for a sevefe injury and degldving of his right arm, and associated
reconstructive”sﬁrgery. On 'Ma_rch 23, ‘2015,‘ Dr. Clark _D. Moore assigned a 100%
impairment to the right upper e.x'tremi.ty. and a 60% impairment to the whole man (APA
#4,p.113). o - | B

FINDINGS OF FACT

In her December 27, 2015 order, the Single Commissioner made the following
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findings of fact: |
1. Claimant sustained a compensable injury to his right arm within fhe
“course and scope of his employment. |
| 2. On March 20, 2014, Claimant was:work‘ing_ as a baler at the Innovative
Fibers plant in Spar‘canburg, South Carolina. _
3. Atthe beginning of his shift, Claimant attended the mandatory safety
‘meeting with his supervisor which was attended by the other employees on his shift.

4. Following the safety meeting, Claiinant was told by his supervisor fhat he
would be re-feeding bales during his shift that night.

S. Re-feeding bailes requires feeding materiaIs into the baler by hand.

6. Manually re-feeding material in this manner was part of Claimant's
responsibilities as a baler.

7. Duing the re-feeding process, the baler is not running automatically but is
- activated manually by the cutter operating a pedal. |

8. = Claimant was attempting to. remove scraps of maferial which had not fully |
cleared the baling machine during the ré-feeding p_rocéss When the baler was ac.t.ivated -
and the injury occurred.

9. . Claimant was standing on the floor when the accident occurred. Claimani
was not standing on the machine or réaching over a saféty cage when fhe agcident :
occurred. . |

10. Defendants’ intoxication defense is denied. In Ord_er to bar a recovery

based on intoxication, the injury must be “occasioned by the intoxication of the



employee, which means that the proximate cause of the injury must be the intoxication
of the employee. (See Reeves v. Carolina Foundry & Machine Works, 194 S.C. 403, 9
- S.E.2d 919(1940).) | B

11.  The greéter weight of the eviden'ce‘ does not support befendants'
contention that Claimant’s consumption of alcohol proximately caused h_i$ injury. For
intoxication to be a bar to recovery, it must be the proximate cause of the injury, and not
just precede the injary. (See Baggot v. Southem Music, Inc., 330 S.C. 1, 496 S.E.2d
852 (S.C. 1998) and Kinsey v. Champion Am. Service Ctr., 268 S.C. 177, 232 SEE.2d
720 (S.C.1977)) | |

12. Although there was a general safety policy as it pertamed to the pcsmon
of a “balef there were some instances in the performing of the job that allowed the
Claimant some d iscretion as to how to remove scraps that didn't fulty clear the machine.
Thus, this case is .distingﬁishabie from Wright v. BIHL.O, Inc., 314 S.C. 152, 442 S.E2d
| 186 (Ct. App. 1‘994), wherein Claimant’s claim was denied after he lgnored specific and
contemporaneousiihstrucﬁons from his supervisor.

13. Very little weightv Was given to Dr. Mennear's toxicology report, aé he
never met or examinéd the Claimant. Also, it is unclear from Dr. Mennear's report
whefher he had specific details of how thé injury occurred.

14. | Claimant is at maximum medical improvemen_t.

15.. . .-Claimant has sustained 100% loss of use of his right arm as a result of his
‘ wdlk injury and is entitled to t_he full 220 weeks of benefits based on the same.

16. Claimant is entitled to temporary tbtal disability from March 20, 2014, to |



March 23, 2015.

17.  Defendants are liable for all causally-related medical treatment related to
this injury. |

1}8. Claimant is entitled to reimbursement for all bausally;related out of pocket
expenses, ihcluding_ mileage reimbursement, if any.

19.  Claimant's cla‘im. for disfigurement to his right and left thigh is denied as
high thighs are not normally exposed in his employment.

20. Claimant is entitled to receipt of hi_s award in a lump sum.

21, No hearing costs are assessed.

CONCLUSIONS OF LAW
The Single Commissioner concluded as foliows:
1. Claimant. sustained a éompensable injury to his right arm within the
course and scope éf his em.ployment, /

2. Defehdants’ intoxication defense is 'denied. In order to bar a recovery
based oh intoxica’tioh. the injury must be “6ccasi6ned" by the intoxication of the
employee; whlch means that the proximate cause of the injury_ must be the intoxication
of the employee. (See Reeves v. Carolina Foundry & Machine Woﬂ{s, 194 S.C. 403, 9
S.E.2d 919 (1940).) ‘ |

3. South Carolina. Code Ann. § 42-9-60 provides that “[n]o compensation
shall be payable if the injury ... was occasionedv by thé. intoxiciation_of the employee ...."
Our Supréme Court h‘as “interpreted this provisipn as barring 'cdmpensétion when the

employee’s intoxication is the proximate cause of the injury.” (Baggot v. Southem
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Musie, Inc., 330 S.C. 1, 7, 496.S.E.2d 852, 855 (1998).) Intoxication must p.roximatel'y
| _cauée the injury; it is not enough fhat intoxication just precede the injury. (See Kinsey
V. Champion:Am. Service Ctr..,‘268 S.C. 177, 185, 232 .S.E.2<.:I 720,723 (S.C. 1977).)

4. As the party claiming the applicability of § 42-6-60, the burden of proof is
upon D_efendants to show that that Cfaimant's intoxication was the proximate cause of
his injury. South Carolina Code Ann. § 42-9-60. | |

5. The greater weight of the evidence does not support -Defendants’
contention that C!aimant’é éonsumptio’n of alcohol prdximaiely caused his injury. For
intoxication to be a bar to reoové:y, it must be the proximate cause of the injury, and not
just precede the injury. (See Baggot v. Southem Music, inc., 330 S.C. 1, 496 S.E.2d
852 (S.C. 1998) and Kinsey v. Chahpion Am. Service Ctr., 268 S.C;~ 177, 232 S.E.2d

720(S.C. 197_'7).)A

6. Defendants have not met their burden to show that Claimant's intoxication
proximaiely caused his injury.

7. _Altﬁough there was a general saféty policy as it pertained to the position
of a "ba,ler,-”_' | find there were some instances in the performing of} the job, where the
Claimant had some discretion as to how to rerﬁove scraps that didn’t fully.clear the
machine. Thus, | find-that this case is distinguishable from Wright v. BILO, Inc., 314
S.C. 152, 442 S.E.Zd 186: (Ct. App. 1994), wherein Claimant's-claim was denied after
he ignored épecific and,‘contemporanéous instruétidns from his supervisor. |

8. Claimant has sustained 100% loss of use of his right arm as a result of his

work injury and is entitied to the full 220 weeks of benefits based on the same.
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9. Clalmant is entitled to temporary total dtsablhty from March 20, 2014, to
March 23, 2015.
- 10..  Defendants are liable forA ‘all causally-related medical-treatment_'reléted to
this injury. | |
CM | C]aimént is entitled to reimbursement for all causally-related out of pocketv
expens'és,- 'i_:ricluding' miieage reimbursement, if any.
12..  Claimant’s claim for disfigurement to his right and left thigh is denied as
high thighs are nét normally exposed in his employmeht. | |
13. | Claimant is entitied to receibt of his award in a lump suvm.
14.. ‘No-hearing costs are assessed. |
| DECISION
- The Appellate Panel finds as follows:
1. The Single Commissioner's ruling that Claimani sustained a compensable
injury to hié'right arm within the course and scope of his eﬁwployment is éfﬁrmed
2.  The Single Commussnoners ruling that Claimant has sustamed 100% loss
of use of hls nght arm as a result of his work injury, and is entitled to the full 220 weeks
of benefits _based on t_he same, is affirmed.
o 3. The Single *Comfnissioner’s rulihg.' that ‘Defendants are liable for all
causally-related medi'cal treatment reﬁated to this injury is affirmed.
) 4. ' The ..:.Single-‘ Commissioner's ruling that Claimant is entiled to
reimbursement for all causa'lly-r'elated Qut of pocket 'expehses. including mileage

reimbursement, if any, is affirmed. -
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5. The Single Com'rnissi_o}ner’s ruling that Claimant’s claim for disfigurement
to his right and left thigh is denied as high thighs are'notv normally exposed in his
- employment is affirmed. |

6. The Apbellate panel affirms the Single Commissioner's finding that the
greater weight of the évidence does not sdpport Defendants’ conténtion that Claimant’s
consumption of alcohol proximately caused his injury. For in‘t‘oxication to be a bar to
recbvety, it must be the proximate cause of the injury, and not just precede the injury.
(See Baggot v. Southem‘Mu.sic, inc., 330 S.C. 1, 496 S.E.Zd.852 (S.C. 1998) and
Kinsey v. Champion Am. Service Clr., 268 S.C. 177,.232 S.E.2d 720 (5.C. 1977)). The
Appellate Panel affirms the Commissioner’s finding that Defendants did not meet their
’6urden to shOW that Clairﬁaﬁt’s intoxication proximately caused his injury.
| 7.  With regard to the award of teniporary total disability (TTD) benefits, the
Appellate Panel finds that, although the totality of the evideni:e is insufficient to meet
the Defendant’s burden of proof to prevail on its staﬁ:tory defense, because the post-
aoc:dent emergéncy room blood test report specifically violated the Employer's drug
and alcohol policy (to which the Claimant had éxpressly agreed), the Claimant should
not be entitled to an award of TTD. The Claimant's employment wés terminated shortly
followihg the'injﬁry fdrthié“reéson, an administrative decision that he did not contest or
appeal. Therefore, the Single Commissioner's award lof temporary total disability

benefits is reversed.

AFFIRMED in part, REVERSED in part.

AND IT IS SO ORDERED
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l%OUTH CAROLINA WORKERS' COMPENSATION COMMISSION APPELLATE
ANEL. ' ‘

By:

/T/S'cott Beck, Commissioner = .

CERTIRCATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said patties; or if there is an unrepresented
party{ies), by depesiting a copy hereof, postage paid in the United States mail, first dass,
addressed to the unrepresented partylies) and to the attorney(s] for the represented
party(ies).

By Eugenia Hollmon on May 24, 2016
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SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION ANﬁ

C
James anscomb v Innovated Fibers EIVED

: SCWCC: 1402652 UL
. Panel: Beck, Campbell, Wilkerson 20 20 16

This matter was heard before the South Carolina Workers’ Compensation Fu .,A.‘\" b dicjal Conferenc
on a Motion to Rehear Appeal. The Commissioners considered the matter and ordered ¥ $3R%r handled i

the following manner:

IT 1S, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commission i
hereby'

Dismissed as Interlocutory. Set for Oral Argument.
IT IS, THEREFORE, ORDERED th¢ pending motion be, and hereby is; |
Granted. Denied. Dismissed Preserved for hearing
BEFORE THE;
Hearing Comm. _ Jurisdictional Comm. ___Full Commission.

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to Itake such action and enter a
Order consistent with the Court’s directive.

Remand to Panel as indicated below.

Barden James Taylor
—Beck : Campbell —_ _ _VWilkerson
' ' : McCaskill
—~eoer Remand for Order consistent with the Order of the Court.
Remand to the Hearing Commissioner.
Remand to the Jurisdictional Commissioner.
Other:
Remand: Panel Oral Argument. —__En Banc Oral Argument.
AND IT IS SO ORDERED.
_ For the Gomlmssion
Colunztj?South Carolina’
zo
2016

CONCURRING: : - NOT PARTICIPATING: DISSENTING:
Commissioner Susan S. Barden :

Commissioner Melody James
Commissioner Aisha Taylor
Commissioner Avery Wilkerson
Commissioner Michael Campbell
Commissioner Gene McCaskill

1]
i

CERTIFICATE OF SERVICE

THIS IS TO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOSITING A OOWAGE PAID, IN THE UNITED STATES MAIL

s £ O Say of

By:

2016,

'OC Judi ent



