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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
: ) Casc Number; 2008-CP-40-3076
COUNTY OF RICHLAND )
: )
Tiffany's Caté & Bakery on )
Devine, Inc. ; Lr; .é
[
Plaintiff, ) ,  aE =
) AMENDED ORDER FOR JUDG fg
Vs. ) E@E m o0 @
) £ =
James S. Archer ) ?"c:% é
) Ueraw 7% 3
Defendant, ) S @
_ )

SC Court of Appeals ™

THIS MATTER comes before the Court on Plaintiff

the proof of service appearing in the Court's filing,

By Consent Order entcred by the partics, this action was referred to the Mast
for Richland County, with the provision that any

A héaring was scheduled and held in open Court before the undersigned on July 29, 2015
Due and proper notice was provided to all parties. Plaintiff's President, James ). McMillan, was
present, with attorney Carlos W. Gibbons, Jr.

Defendant was also present with his attorncy. S.R.
Anderson, An Order in this matter was issued by the undersign

cd on September 25, 2015 and
filed with the Clerk of Court on October I, 2015. Subscquénl to service of said Order,
Defendant's counsel timely scrved and filed Plaintiff's Notice of Motion

to Alter or Amend Order.
pursuant to Rules 52(b), 59(e) and 60(b), SCRCP.

A hearing on Plaintiffs Motion was scheduled and held before the undersigned in open
Court on February 8, 2016, Both attorneys werc present ;nd presented their respcctivé arguments
for consideration. Rased thereupon, and upon the Court's review of the file in this matter and ail
other relevant considerations, the Court vacates the prior Order dated Scptember 25,

2015 and
substitutes therefor the fdllowing:
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whereupon he served and filed his Answer and
Counterclaim, dated May 16,2008. Plaintiffthen served and filed its Reply dated June 16, 2008.

er in Equity
appeal form a final Order in this case be dirceted
to the South Carolina Court of Appeals. '

P.

ERIE.
ALNROD

s Summons and Complaint, dated
May I, 2008. Thesc pleadings were duly and properly served on the Defendant, as cvidenced by

Ry MY

]




i

RECEIVED ©4/81/2816 84:24PM

Apr. 1.0 2016 4:22PM S R ANDERSON No. 4166 P 8.

JURISDICTION AND VENUE .

All pleadings are in their wsual and proper form with valid proof of service where

applicable. The Court has both personal and subject jurisdiction in this matter and venuc is
proper i Richland County
PROMISSORY NOTE CAUSE OF ACTION
On July 24, 2003, Plaintiff sold to Defendant a forty-nine (49%) percent interest in the

corporation. This transaction is memorialized in 2 written Stock Purchase Agreement signed by
both parties and introduced into evidence. As part of the consideration for the stock purchase,
Defendant executed and defivered to Plaintiff a Promissory Note, also dated July 24, 2003,
whereby he promised to pay the sum of Ten Thousand and no/100 ($10,000.00) Dollars by Tuly

24,2005, This document was also introduced into evidence. This debt did not acerue interest if

paid by the maturity date, but provided for the addition of interest at the ratc of ten (10%) percent -

per annum after that date unti] paid. The written Note executed by Dcféndant also provided for
the addition of reasonable attorney's fees and costs ol collection upon default. The Note did not
include any provisions to any credits or offscts to Defendant as to the amount due,

The Court finds and concludcs that the Note was not paid by Defendant as provided and he
is in default of his obligations thereunder. No amount Has been paid by Defendant on the debt.
According to its terms, the Notc began accruing intercst at the rat.c of ten (10%) percent, which is
the sum of $1,000.00 per year. As of July 24, 2015, the sum of Ten Thousand and no/100
(810,000.00) Dollars in interest had accrued on the debi. Accordingly, as of July 24, 2015,
Defendant owed a total of Twenty Thousand and no/100 (320,000.00) Dollars to Plaintiff under
the Note.  Afler July 24, 2015, the rate ol interest is $2.7397 per day.

Plaintiff provided proof that he had paid to its attorncy the sum of Three Thousand Eight
Hundred and no/100 ($3,800.00) Dollars for legal services and costs in conncction with this
matter.  No evidence was offered by Defendant on the issue of fees and the Court finds these fees
and costs to be reasonable and that the amount should be added to the amount due from Defendant
to Plaintiff. '

Accordingly, The Court finds and concludes that Plaintifl is entitled 1o monetary judgment
against the Defendant as of July 24, 2015 in the total sum of Twenty-Three Thousand Eight
Hundred and no/100 ($23,800.00) Dollars, with intcrest continuing to accruc after that date in the
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amount of $2.7397 per day.
OTHER CLAIMS AND DEFENSES

Plaintiff included in its Complaint causes of action for breach of contract, negligence and

breach of fiduciary duty on the part of the Defendant. Likewise, Defendant asserted defenscs
secking an offset in the amount of Three Thousand Five Hundred and no/100 (%3,500.00) Dollars -
for sums he advanced on behalf of the corporation, for an accounting of the funds he paid toward
the stock purchase, and he questioned the application of the proceeds from an auction that was held
to liquidate the busincss cquipment and related items whcn the busincss ceased operation,

Plaintiff presented as a witness Glenn Creel, who handles tax reporting and bookkeeping
for the Plaintiff corporation. Mr. Crecl is an enrolled agent for the Internal Revenue Service
("IRS") and Defendant stipulated to his cxpertise and’ qualifications, M. Cree] cxplained how
Detendant assumed persopal liability to the IRS for the payment of tax withholding as a resuit of
his signing employer paychecks. One of the largest debts of the business when it closed was
unpaid taxes, including sales tax and hospitality tax, owed to the Féderal and State taxing
authoritics. \ ‘

Plaintiff's witness, Mr. McMillan, testified that the corporafim was the subject of very
aggressive collection efforts by the Statc and Federal tax authoritics, including threatened
attachment and levy of his other business location and his personal property. Mr. McMillan

_ attempted to obtain Defendant's cooperation in the payment of his 49% share of these tax bills, but
Defendant did not pay or otherwise coopcrate or assist.  To protect his other business and personal
asscts, Mr. McMillan loaned the Plaintiff corporation to iotal sum of $43,588.30. Mr. Creel
testificd that this sum is still carried on the books of the Plaintiff as a loan payable. A detailed
summary of the amounts paid was introduced into evidence,

Mr. Creel also testificd that since Plaintiff istaxed asan § Corporation, Plaintiff's payment
of these sums resulted in tax credits/deductions on the personal tax returns of Mr. McMillan and
Defendant. Mr. Crecl testified that his officc prepared and submitted to Defendant the necessary
tax forms for him to realize the tax credit created for him by the payments made by Plaintiff, In
effect, Defendant reccived a tax credit of 49% of the amount Plaintiff paid to resolve the tax and
other -indebtedness, even though Defendant could have been held mdividually Tiable as the
fiduciary agent of the taxing authoritics for the entire tax liability, This situation resulted in a
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"windfall" benefit to Defendant and the Coyt finds and concludes it would be incquitable to allow
this to exist without a retnedy. . .

Defendant did personally pay to his prescnt émployer, Tnstitutional Food Ilouse ("IFH"),
the sum of Three Thousand Five Hun&red and no/100 ($3,500.00) Dollarsto cover two (2) cheeks
he wrote on Plaintiff's account that were returned due to insufficient funds. Defendant testified
that he did this to avoid criminal prosecution for having written bad cheeks, but on
cross-cxamination he conceded that no prosecution was ever nndertaken and he was never
contacted by law enforcement relative to these checks, Plaintiff's counsel raised the question to
Defendant as to whether he paid the checks to ensure his continued employment at IFH.
Regardless of Defendant's motive, the Court finds and concludes that his payment of the amount to
resolve the bad checks should be compensated in the samc manner as the funds advanced by Mr.
McMillan by way of his loan,

Defendant raised questions about the auction of the business cquipment upon the close of
the business and related questions regarding the val ué of inventory and other matters, howcver, h_e
did not offer any specific proof of these matters, only his speculation.

The Court finds and concludcs‘that the total sum of Forty Seven Thousand Eighty Eight
and 30/100 ($47,088.30) Dollars was advanced by the parties to piy the various past duc taxes and
related bills of the business upon its closing. This sum consists of the amount paid by Plaintiff
from the loan from Mr. McMillan (referenced above), together with the amount paid by Defendant
to IFH. Based upon the respective shares of ownershif), Plaintiff should bear Fifty One (51%)
Percent of the sum and Defendant Forty Nine (49%) Percent. Accordingly, Defendant's share is
Twenty Three Thousand Scventy Three and 27/100 ($23,073.27) Dollars. Giving him a credit |
toward this arﬁ,ount for the sum he paid to IFH, Defendant owes to the Plaintiff the sum of
Nincteen Thousand Five Hundred Seventy Three and 27/100 (819,573.27) Dollars.  As
previously noted, Plaintiff's payment of the taxes allowed Defendant to avoid personal liability as
the ﬁduciai'y agent of the government and resulted in a tax credit to Defendant.

At the hearing on Plajntiffs Motion, Defendant's counsel reiterated certain arguments

contained in the initial Order referencing statutory duties of corporations in instances of

. liquidation/termination of businoss, However, at the hearing on tlie merits in this mattcr,

Defendant did not offer any evidence or proof that the statutory duties both applied and were not
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adhered to in this particular case. In the absence of such evidence and proof, the record is void of
any supporting facts of these allegations raiscd by Defendant,

The Court finds and concludes that the foi‘g(‘)ing analysis represents the fairest and most
equitable manner in resolving the various claims and defenscs vaised by the partics and is in
conformance with the preponderance of the testimony and evidence presented to the Court on
these issues.

NOW, THEREFORE, based upon the foregoing, the following Order is made and entered:

L. Plaintiff is awarded monetary judgment against Defendant in the sum of T wentyl
Three Thousand Eight Hundred and no/100 ($23,800.00) Dollars for his default under the
Promissory Note dated July 24, 2003, said amount accruing interest afier July 24, 2015 at the rate
of $2.7397 per day; and, ' ‘

2. Plaintiff is awarded judgment against Defendant in the sum of Nincteen Thousand
Five Hundred Seventy Three and 27/100 ($19,573.27) Dollars representing Defendant's share of
the tax liability and othér costs of closing the business, less all credits and adjustments supported
by the evidence. '

AND IT 18 SO ORDERED:-

}6Seph M./5trigkland, judge T
Richland [oynty Master-in-Equity

Columbia, South Carolina

I G
2S5 dayor YManih o
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