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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) ' 15TH JUDICIAL CIRCUIT
Tommie Toomer, <) CASE NO.: 2012CP2606668
Plaintiff(s), ) "~ APPOINTMENT OF COUNSEL OR GAL
-Vs- ) (Select one.) -
South Carolina State of, ) X] ORDER
Defendant(s). ) [ AMENDED ORDER
TYPE OF CASE/PROCEEDING: (Check one.)
B Post-Conviction Relief (PCR)/habeas case ~ [] Adoption [ luvenile
(] SVPcase . [] Custody and/or Visitation [J Abuse and Neglect
(] Minor Name Change [] Other: Post Convict Rel 500

It appears Tommie Toomer, who is a fitigant in this case, is entitled to court-appointed counsel or a
guardian ad litem.

It further appears that: (Select only one.)
counsel/guardian ad litem has not yet been appointed by the court; therefore, an appointment for
counsel/guardian ad litem is necessary.
counsel or a guardian ad litem was previously appointed by the court but has indicated either a possible
conflict of interest, an entitlement to exemption, or other good cause warranting the appointment of new
counsel or guardian ad litem based on:
counsel was previously appointed by the court but has not indicated that the litigant has retained private
counsel and is no longer entitled to appointed counsel.
court appointed counsel has obtained , Esquire as substitute counsel pursuant to Rule 608(k)(2); provided,
however, only the member who originally received the appointment and who sought substiu{_t_a coussel shali

0 00 O

receive credit. : or ~ I
Other:. - mZ ,‘,”1 %

2rm O -7

. : : ' T N <=

Therefore, it is ordered that JARROD OWNBEY hereby is appointed as (Selectone.) Q& £ nrr;]
OE = o

X counsel [1 lead counsel (if capital PCR case) [] guardian ad litem 2 = %D
for the above-named person. Any counsel or GAL previously appointed is/are hereby relafgd. ® ~

w

.
U] (If Death Penalty PCR Case) It is further ordered that , Esquire, is hereby appointed as §§‘condogounsel
in this capital PCR case.

The clerk of court is directed to forward a copy of this order to all persons entitled to notice.

IT IS SO ORDERED . .
September 24, 2012 WQ Nt Cfm S - MM

(Circuit Judge Clerk of Court

Plaintiff Attorney:

JARROD OWNBEY

P.0. BOX 585

NORTH MYRTLE BEACH, SC 29597

Defendant Attorney:

Alan McCrory Wilson

Attorney General's Office

PO Box 11549
Columbia, SC 29201

NOTICE: SC Supreme Court Order of September 29, 2006, requires appointed counsel entitled to pavment {rom the Oftice of Indigent Defense

{OID) 1o register the case online with OID within {ificen (15} days of this appointment at www.sccid.sc.gov, and further directs that

rcimbursement vouchers be submitted directly to SCCID and not to the trial judge or clerk of court. See SCCID website for further details.

CP20 (08/08)
SCCA/267 (03/07)

Toomer - Order of Appointment rec'd by MLF 10/1/12  Page 344
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY = . ) FOR THE FIFTEENTH JUDICIAL CIRCUIT-
Tommy Toomer, #334825, ) CaseNo.2012:CP-26-6668. -~ & B <2
o | ) | sz A
Applicant, ) o ’9’:\) "
) N - et
V. ) ORDER DENYING APPLICANT’S - %Q ’% .
. , ) MOTION FOR RECONSIDERATION % "z
. cu W A
State of South Carolina, ) S oy L
AE o
. ) %5 @
Respondent. ) @
‘ )

ThlS matter comes before the Court by way of Appllcant’s “Motion for Reconsideration
and/or Motion to Alter or Amend Judgment Pursuant to- Rule 59(e) SCRCP ”? The Court has

considered the Applicant's Motion, the record, and all other matters in the Clerk of Court's file.

: The Court finds that oral arguments would not assist it in this matter and that any additional
~arguments would be redundant and unnecessary. ’t‘he Court further finds as follows: |

I Trial counsel provrded effective assistance of counsel where he based his
objection on a specific rule and the evidence was admissible.

The Court properly found that Applicant’s allegation trial counsel was ineffective in
. failing to preserve an objection to prior bad acts evidence was without merit. Trial counsel
clearly stated he was objecting to the introduction of Garret’s testimony about the stick under
Rule 404(b) SCRE. (Trral Tr. 56 3). The trial ]udge then heard arguments at the bench before
allowmg the testlmony in over the objection. (Trial Tr. 56:5-8). The Court is aware the South.
Carolma Court of Appeal found this Ob_]BCtIOH was not properly preserved However based on -
the testimony at the PCR hearing, the Court ﬁnds trial counsel 's representation was not deficient.
4Counsel made a speerfrc objectron argued the objectlon to the trial Judge and the trial Judge
.APage 1of 5 ‘
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made a ruling on the objection. “In this case, further -action by trial counsel would'not have

changed the rulmg on the admrs31b1hty of the testlmony The fact that the substance of the ‘trial
Judge s rulmg was’ not placed on the record ‘and the Court: of Appeal found the obJectton'
unpreserved does not equate to a per se deficiency. Therefore, the Court finds no error in its
order regarding trial counsel’s performance. | | |

Even assuming, arguendo, that trial counsel’s representation was deficient, said
deflcrency did not prejudrce the Applicant. In this case, Apphcant must show that the Court of
Appeals, had it found the objection properly persevered, would have found the testlmony to be
inadmis‘sible.- However, this Court can discern no grounds under Rule 404(b), SCRE, that would
justify such a finding.

“Evidence of other crimes, wrongs or acts is generally not admlssrble to prove the
character of a person in order to show action in conformrty therewrth however such evrdence
may be admissible ‘to show motive, rdentrty, the exrstence of a ‘common scheme or plan, the
absence of mistake or accident, or intent.”” State v. Wiles, 383 SC 151, 158, 679 S.E.2d 172,
176 (2OQ9) (citing Rule 404(b), SCRE). Furthermore, “evidence which is ‘logically relevant to
establish’ a material element of the offense charged is not to be excluded merely because Ait

incidentally reveals the accused's guilt of another crime.”” Id. (quoting State v. Green, 261 S.C.

366, 200 S.E.2d 74(1973); State v. Adams, 322 s.c.’ 114, 470 S.E.2d 366 (1’996). Here, the

Aevrdence could have been presented under a number of the exceptrons in Rule 404(b) The

w1tness s testrmony she had been prevrously hrt wrth the stick shows a motlve or mtent on

. Applicant’s part to attempt to use the Stl_Ck to hit her agarn. ‘The testimony “also establishes
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Applicant had a scheme or plan to hit the witness with the stick as a form of p'unis-hment.-

-Furthermore, the fact Applicant previously used the stick to punish the witness indicated an

absence of mistdke in swingirrg the stick at her. Finally, the testimony was ultimately admissible

as part of the res gestae of the crime because it is “inextricably intertwined” with Applicant’s

‘motive for striking the victim during his at‘tempt to strike the witness. See State v. Adams, 322

S.C. 114, 122,470 S.E.2d 366, 371 (1996) overruled on other grounds by State v. Giles, Op. No.

27353 (S. C. Sup. Ct. filed Jan. 15, 2014) (Shearouse -Adv. Sh. No. 2 at 98). Thus, a full

examination.of the record shows the trial judge’s decision was correct for any of the reasons
argued by Respondent. Therefore, the Court finds no error in its order regarding the prejudice

prong of the ineffective assistance of counsel analysis. See Cherry v. State, 300 S.C. 115, 117-

18,386 S. E 2d 624 625 (1989) (Applrcant must show "there is a reasonable probablhty that, but
for counsel's unprofessmnal errors, the result of the proceedmg would have been drfferent M.

IL Trial counsel provided effective assistance of counsel during hls Cross
examination of the State’s witness.

Although not raised as an allegation in the pleadings, the Court finds the testimony at the
PCR hearing indicates trial counsel was not ineffective in his cross-'exami_nzrtion of the State’s _
witness. Applicant argues trial counsel was deficient in failing to proffer evidence regarding the
wrtness multrple soc1al security numbers and the bases of her criminal convictions. Trial
counsel explamed at the PCR hearing that he- believed further exploratron of these matters may
have further impeached“the witness. However, as stated abdve, the-'failure to make a proffer for

appellate review does not equate to a per se deficiency. Under the facts of this case, the Court

* finds trial counsel acted reasonably in attempting to introduce this evidence, and in complying
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with the trial jit.ldge’s instructions reéardlng the limits of cr'oss;examination.

A- _ Furthermere, trial counsel ‘acted well w‘ith_in the bounds of professional norms in light of
the thorough cross-examirlatiorr he dtherwise'pres'errted. 'l_‘ri_al courlsel elicited t_estimon}" about
the witness’ prior convictions._ (Trial- Tr. 67-68). He impeached her with her prior written
statement. (Trial Tr 73-81). He also h'ighlig.hted for the jury the delay between the crirne and
her report. (Trial Tr. 82-83). In light of this thorough cross-examination, Applicant has not
shown he was prejudiced by the lack of testimony regardmg other social secunty numbers and

the underlymg facts of the witness’ convictions. See Edwards v. State, 392 S.C. 449, 459, 710

S.E.2d 60, 66 2011) (“[W]here evrdence produced durmg PCR proceedmgs is cumulatrve to or
does not otherwise aid evidence introduced at trial, no prejudice results from counsel's failure to
-bring -it forward.”' (citations omitted)). Therefore, the Court finds Applicant has not rr'retp his
burden of proving he is entitled to relief on these gr(‘)unds.. | |

TII. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any
~ errors or deficiencies in the prior Order of Dismissal. Therefore Applicant’s ‘Motron for
Reconsideration and/or Motion to Alter or Amend Judgment Pursuant to Rule 59(¢), SCRCP”
must be denied and his application for post-conviction relief denied.

The Court ' notes Applicant must file and' serve a notice of appeal within thirty (30) days
from counsel’s recelpt of written- notrce of entry of Judgment to secure the approprrate appellate

review. See Rule 203,. SCACR Pursuant to Austm V. State 305 S.C. 453, 409 S E2d 395

(1991) Appllcant has a rlght to appellate counsel’s ass1stance in séeking review of the denial of

A



p'ost;convi;:tion rel’ief.- Ruié 71.-.1(g), SCRCP, pfovidéé that if Apblicaht wiéhes to seek ﬁppéllate "
- -review, PCR c_ounsc_alA mu_é,t sefve énd file a notice of appe_al on Appl_icant’s Behalf.v Appliéant is
:directed toASouithA Carolina Appeilate Court Rule 2;13 fbr appropriate procedﬁres for appeal. It is |
therefore

ORDERED_ that Applicant'é Motion for Reconéidera_tion’ and/or Motion t_b Alter or

Amend Judgment Pursuant to Rule 59(e), SCRCP is denied.

THE'HONORABLE STE\"EW OHN -
Resident Judge
Fifteenth Judicial Circuit

March . 5 2014
Conway, South Carolina -
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Staterof South Carolina,

. STATE OF SOUTH.CAROLINA™ ) . - INTHE COURT OF COMMON PLEAS

COUNTY OF HORRY ) FOR THE FIFI‘EENTH J UDICIAL CIRCUIT ‘

Tommy Toomer #334823 ' Case No 2012-CP-26 6668

Apphcant
2 - ORDER OF DISMISSAL

Respondent.

* This rnzrtter comes before the Court by way of an Application.for Post-Conviction Relief

o (PCR) filed August.28, 2012._'Respondent. made its Return on or about December 17,4201‘2. The -

Court convened an evidentiary hearing into the matter on December 18, 2013, at the Horry

County Government and Judicial Complex- Applicant was present at the he'lrmg and

‘ represented by Randall K. Mullins, Esqulre and Jarrod-E. Ownbey, ESqurre Joshua L. ’I‘homas ’

Esquxre of the South Carolina Attomey General’s Office, represented Respondent
Apphcant s trial counsel James C. Galmore [II, Esquire, testlfled at the hearing. The

Court had before it a copy of the trial transcript, the records of the Horry County Clerk of Court,

_ Applicant’s records from the South Carolina Department of Corrections, the application for post-

conviction relief, the return, and the exhibits introduced at the hearing. The Court finds as

follows:

L. PROCEDURAL HISTQRY.

Apphcant is presently conflned in the South Carolina Department of Correctrons pursuant

1o orders of commrtment from the Horry County Clerk of Court In J uly 2005 the Horry County

.Page.l.of9' .
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" Grand Jury indicted-Applicani for murder-(2005-GS26-2531). Applicant was represened by "

_ J'unes C Galmore 111, Esqulre( tnal counsel’) On Mdy 18 2009, App‘licant proceeded to trial -

' 'before the Honorable Edward. B Cottmgham and a ]ury The jury" found Apphcant orullty as

mdlcted. Judge Cottmgham sentenced Apphcant to incarceration for a period of thirty (.:0)
years.
Applicant filed a notice of appeal and Robert M. Dudek, Esquire, of the Office of

Appellate Defense perfected the appeal. The South Carolina Court of Appeals affirmed

. Appllcant’s cofviction on July 18 2012. State v. Toomer 2012-UP- 439 (S C. Ct. App. filed '

| July 18 2012) The remlttltur was retumed to'the circuit court on August 3, 2012.

IL ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the

. following reasons;

1. “Counsel was ineffective in that counsel fdlled to object to the tnal judge
adniitting statement regarding prior bad act.” :

At the PCR hearing, Applicant proceeded on the allegation in his application as well as an
allegation trial counsel was ineffective for failing to request a voluntary manslaughter charge.

IIL. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court reviewed the record in its entirety and heard the testimony and arguments
presented at the PCR hearmg Further, the Court had the opportumty to. observe each W1tness<
who testxfxed at the hedrmg and to closely pass upon théir credlblhty The Court welghed the

) testimony accordmgly Set forth below dre the relevant fmdmgs of -fact and conclus:ons of law .

as requi_red by S.C: Code Ann_. §17-27-80 (2003).
i Page 2 of 9
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A Su’m'mérv o'f TestimOnv-" -

Tl'ldl .counsel testrfred he became a publrc defender in 1998. He recalled the victimr m
Applrcant s case dred asa result of blunt force trauma to the head suffered at a house. owned by

Applrcant. Applrcant never confessed to the crime and always maintained he was asleep when

) the victim died. Trizrl counsel a'lsorecalled the only péople allegedly. in the house were Wanda -

Garrett'(“Garre.tt”). and a man named ;‘Red.” Trial Counsel recalled filing Rule 5/Brady motions
in July 2005. He recalled receiving an incomplete response -initially but did not remember .
exactly what . was mrssmg Trial counsel testrfred he did not file a supplemental drscovery
request, but he drd recall the State eventu'llly turned over. everythmg prror to trial. Trral counsel

testrfled he would not have proceeded to trial if the drscovery had not been complete He did not
' %w%\

have an investigator go to the scene of the crime, but trial counsel did visit the Bouse-before trial?

" - By the time trial ‘counsel visited; the hobee'was torm down.

Trial counsel recalled the State’s entire case was based on the testimony of Garrett. He _

testified Garrett had several aliases and had numerous prior arrests. However, trial counsel

testified he never -represented Garrett on any charges, and she was not being represented by
anyone efmployed by the public defender’s office at the time of trial. Trial counsel recalled
Garrett’s statement indicated she was in a relationship with Applicant and lived in his house.

Trial counsel testified Applicant denied being in a relationship with her, but admitted she was at

- his house frequently. “Trial counsel- also. testified Gzirrett-disappezrred for éome. time. between

Applrcant s arrest and trial. Tnal counsel testified he drd no mvestroatron to fmd her because

. . Applrcant s ‘case benefrtted from her ﬂbsence He also drd not mvestrgate Red or 4 'my other ;

< < I




potential witn‘esses"beca'use'he had no inforrna'tion; other than narnes,".that could be--used to triick
them down

Trlal counsel testified his trial strategy was to drscredit Garrett and '1ttempt to get the Jury
to believe Applrcant s story. Trial counsel recalled mipeachmg Garrett with her prior record and
with her multiple aliases. He also recalled hlS '1ttempt to delve into her other almses was limited "
by the trial judge. He recalled her story involved Applicant becommgangr-}.' upon leammg |
Garrett was leaving Applicant for the victim. He recalled advising Applicant this was a
Q‘credibilitx case.” He also.'recalled adVising Applicant__to decline a plea.:offer,, which App_licant

ultimately d1d declme

Trial counsel candldly admitted Garrett s story supported a charge of voluntary
manslaughter. However, Applicant maintained he was asleep the whole night and awoke to
' someon_e telling him the -victir_n fell"’o.ff the porch and hit hrs head. Trial co.unsel'had Applicant
‘testify to attempt to convmce the jury he never struck the vrctlm Trial counsel admitted
Applicant’s version of events did not support a manslaughter charge. He further admltted his
trial strategy was to get the jury to belteve Applicant’s story and to find the Applicant did not kill
the victim, regardless of the nature_ of the homicide charged. Therefore, trial cousnel! discussed
with Applicant the possibilit)i of only seeking a jury instruction on murder, and omitting the -
manslaughter instruction. He also recalled discussing with Applicant the elements of voluntary
manslaughter. -H_owever,' 'they ultimately decided th_e best strategy was fo attempt to c_oni/ince'the_
Jury Appllcant he did not kill the vrctim _ | < | '

Tual counsel ‘also recalled objectmg to Garrett s testimony about Apphcant hlttmg her"

" Page 4 of 9
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*with a stick on previous occasions. -However, Trial counsel could not recall the ‘specifics of the "

. bench conference held on this, objectron He d1d recall statmo the specrfrc rule under whrch he ..

' jwas objectmg He also recalled the trral Judge overrulmo hrs Ob]CCthﬂ at the bench conference

On cross examination, he admrtted the evidence could have been mtroduced to show rntent

absence of mrstake, or a common plan.

B. Ineffective Assistance of Trial Counsel

In a post-conviction relief action, the applicant bears the burden of proving the

allegations in his a_pplication..-Butler v. State; 286 S-C. 4'41, 442, 334 S.B2d 813, 814 (1985) ---

.(crtrng Grrffrn v. Martin, 278 S C. 620, 300 S.E. 2d 482 (1983)) Where the applrcatlon alleaes ‘

‘relied upon.as having produced 4 just résult."Id. (citjnéStrickland ', Washington, 466 U.S. 668 :

ineffective assistance of counsel as a ground for relief, the applrcant must prove counsels

conduct so undermined the proper functioning of the adversarial process that the trial cannot be

(1984)).

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at

687; Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.
1977)). Courts presume counsel rendered adequate assistance and made all significant decisions

in the exercise of reasonable professronal judgment. Id. (crtmg Strickland, 466 U.S. at 690). The

‘IppllC'lnt miust overcome this’ presumption m order to receive relref Cherry v. State 300 S.C.

115, 118, 386 S.E.2d 624, 625 (1989).

Page 50f9 _

A




- Courts use a two-pronged test in evaluating allegations of-'iné‘ffective .assistanc'e’-'of'

: 4counsel Id -at 117 386 S.E.2d at- 625. Frrst the qpplrcant must prove counsels performance S

was defrcrent.; _I_d_ Under thls prong, courts measure . an attomey s pertormance by its

“reasonableness under prevzulmg professional norms." Id. (citing Strrckland, 466 U.S. at 688)..

- Second, any deficient’ performance must hdve prejudiced the applicant such that "there is a _

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

would have been different." Id. at 117—18 386 S.E.2d at 625.

" The Court f nds Applrcant failed to meet his burden of provmg counsel rneffectrve -The

. Court finds trial counsel adequately conferred yvrth Applicant, conducted a proper investigation, -

ahd was thorou;ghly competent in his representation. The:Court also finds the altegation that trial
counsel was ineffective in failing to preserve an objection to prior bad acts evidence is without
rherit.".Trial' counsel ctear'ly'stated he was objeeting to ‘the ‘in’trodrrction' of 'Ga‘rret’s'testirnony B
about the stick under Rule 404(b) SCRE. (Trnl Tr. 56:3). The trial judge then heard arguments
at the bench before allowrng the testimony in over the objection. (Trial Tr. 56 5-8). The Court
tinds trial counsel was not deficient because he performed reasonably under the circumstances.
Q_hgr_ry 300 S.C. at 117, 386 S. E2d at 625.

Regardless Applrcant cannot show he was prejudlced by the form of trial counsel s

objection because the testimony was clearly admissible. Evidence of prior bad acts “may be

admissible ‘to show motive, i'dentity, the existence of a common scheme or plan, the absence of -

m1stake or accldent or mtent

"(crtmg Rule 404(b), SCRE) Garrett 5 testimony she had been prevrously hlt w1th the strck

Page 6 of 9 .
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" intimates Applicant -intenided to use the stick“to hit her again.* Her testimony also showed

Apphcant d1d not 'tccrdentally or mlstakenly hit the v1ct1m Fmally, the, testlmony demonstrates

Apphcant commonly used the stick as a weapon Because Garret’s testlmony was ‘loglcally .

relevant to establlsh a matertal element of the offense clnrged[] the trial _]udge properly
admttted it over trial counsel’s Rule 404(b) objectron Id (cxtxng State V. Green 261 S. C 366

371,200 S.E.2d 74,77 (1973))

Applicant’s allegation regarding the voluntary manslaughter charge is likewise without

- merit.” Trial counsel and Applicant were-clearly attempting to-convince the jUry to -believe

' Appltcant’s story and not Garrett’s. Based on the facts and evrdence in this case, the Court finds '

this to be a reasonable trial strategy See Stokes v. State, 308 S.C. 546 548, 419 S.E.2d 778, 779

(1992) (“Where, as here, counsel articulates a valid reason for employing certain strategy, such

conduct will not be ,de_emed ‘ineffective assistance of courisel.” (ci'ting. .Whitehead' v. State, 308"

S.C. 119, 417 S. E 2d 529 (1992))) see also State v. Walker, 605 S.E. 2d 647, 654 (N C.Ct. App.

2004) overruled on other grounds, 695 SE2d 750 (N.C. 2006) (The record mdrcates

defendants' counsel were employing an ‘all or nothing’ strategy, hoping the jury might find one
_element of the crime charged to be missing ... and thus, find their clients not guilty. ... The fact

that it failed does not mean that defendants were deprived of effective assistance of counsel.”).

If the j Jury were to believe Apphcant s versron there were no facts from whrch it could convict

" him- of voluntary manslaughter. A manslaughter convrctlon would have requrred the jury fo.

_ believe Garrett’s testimony that Applicant struck the victim when Applicant became enraged.

However, the stated trial strategy was to have the jury believe none of Garett’s story. A request




" for a mzi';]slaughter'- i:harge wod[d have been ‘inébnsistg;]t' with Applicéﬁt’js_ dé;'ense theory thdf he
. Was .not' ngrl‘«awakQ whenv the victim,was killeq.' Because __Applicant wanted his story to be -
- belieVe'd,."g f_:l.lérge..oﬁ mahslaﬁéi}tgy ivoul.'ci‘11a\'e- been éor}tljédict'.c)fy to tfial'_ ;:éux}:sél’s s:ta'fed trlal .
stfategy.l Ther;fore, tﬁ-e' Court finds trial couﬁsel was not ineffectivé in this regard. See M
" v. State, 317 S.C. 5572 560, 455 S.E:2d 686,’6_88 (1995) (gcsﬁnsel n;t_ ineffective for not pl;rsuing o

a certain defense where applicant denied any involvement in crime).

C. All Other Allegations
_ Astoany. and all all;gatio.ns that were raised in- ihe application or at tlie hearing in thié
matter and not specifically addressed m this Order, the Court finds’Applicant failed to present

sufficient evidence regarding such allegations. Accordingly, the Court ﬁndé Applicant has

abandoned any such allegations.

4

P L A _ l, IV.'(:TONCLUSI'ON'.
Baggad on the foregoing, tl}e Court finds and concludes Applicant has n9t established any
.constitutional violat.io.ns or deprivations th.aé would require this C;)urt to grant his app'li;:ation.
Therefore, this application for post-conviction relief must be denied and dismissed with

prejudice.
The. Court notes Applican't fnust file and serve a nbtice of appeal within .thirty (30) days

from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

"I The Court notes it is the trial judge’s responsibility, not trial counsel’s, to ensure the applicable law is charged to
the jury. Correspondingly, trial counsel is limited to asking the judge to include a certain charge or objecting when a
charge is not included. Althpugh there were [acts from ywhich to the trial judge could have decided a.voluntary,
manslaughter charge was appropriate, trial counsel was'not ineffective for failing t6 object to the-trial Jjudge’s failure

to include a manslaughter charge.
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 appellate review. See Rule 203, SCACR. Pursuant fo Austin'v; state,fsos S.C.453; 409 ‘s.Ef.za )

'_ 393 (1991) Applrcant has a rrght to. appellate counsel’s assrst'mce in seekmg review of the denial
of post—conv1ctron relref Rule 71. l(g), SCRCP prowdes lh'lt 1f Appllcant wnshes to seek.-.. :
appellate revrew, PCR counsel must serve and file a notice of appeal on Applrcmt’s behalf .

: Apphc'mt is dlrected to South C'trolma Appellate Court Rule 243 for dppropmte procedures for

appeal. Therefore, it rs

ORDERED that the Applrcatron for Post- Convlction Relief is denied and dismissed with

- prejudlce and the Applicant is remﬂnded to the custody of the Respondent

THE HONORABLE STEN ry/ Jo OHN
Resident Judge
Fifteenth J udicial Circuit

January m 2014

Conway, South Carolina




. Randall K. Mullins*# ' *Certified Di / Family Medi
MULLINS LAW FIRM, P.A.  juredk Ownbey # Circut Court Atbtzator

Post Office Box 585
North Myrtle Beach
South Carolina 29597

Telephone 843.272.8902
Facsimile 843.272.3075

Mullinslawfirm@aol.com
Mullinslawfirm.com

March 25, 2014

The Honorable Daniel E. Shearouse RE CEEVED
" Clerk of Court ,

South Carolina Supreme Court
PO Box 11330

Columbia, SC 29211

HAR 2 6 214

Re:  Tommy Toomer vs. State of South Carolina
Case No.: 2012-CP-26-6668
Appellate Case No.: 2009-129146
MLF File No.: 2012-367

Dear Clerk Shearouse:

7 Please find enclosed an original and one copy of the Notice of Appeal for filing on
behalf of Mr. Toomer, who is an inmate at Lieber Correctional Institute. Mr. Toomer was court-
appointed to this firm. As such, please find enclosed the September 24, 2012 Order of
Appointment for Post Conviction Relief. Therefore, [ have not enclosed the filing fee for the
same.

[ have also enclosed a-copy of the Order of Dismissal, and a copy of the Order Denying
Applicant's Motion for Reconsideration which I received March 21, 2014. I am by copy this
correspondence serving opposing counsel on Joshua L. Thomas Esquire, Assistant Attorney
General. :

It is my understanding that the Office of Appellate Defense will assume representation in
this matter while on appeal. I am by a copy this correspondence notifying all Mr. Toomer's prior
Appellate Counsel of my filing with this Court.

With warmesit regards, I remain

1 60 1312 Madison Drive North Myrtle Beach, South Carolina 29597

:8.C. SUPREME COURT



Very truly yours,

MULLINS LAW FIRM, P.A.

J EO/ng
Enclosures
IV Tommy Toomer

Joshua L. Thomas, Esquire, Assistant Attorney General
Robert M. Dudek, Esquire

[N

1312 Madison Drive North Myrtle Beach, South Carolina 29597
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