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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) ' CASENO: 2005-CP-40-1931
)
Isiah James, Jr., #96883 )
5 & )
* Plaintiff, )
v. )) ‘ ORDER L o
- @ )
South Carolina Department of ) 'KV‘E L >
Probatton Parole and Pardon ) RECE D < ; ‘;
Services SCDPPPS ) Tl »:.’ﬂ
Defendant ) A S j’: o ?:
) SCCouttotAppeals 5 = T2

pN&

A hearing on Deferidant’s Motion for Summary Judgment was’ held before tl'ns wm én‘* ——— -
: February 2, 2006 in the Rlchland County Court of Common Pleas.. Stephen L. Hall, Esqmre
represented the Defendant Plamtrff appeared pro se _
" Plaintiff asserts in hJS Complamt that the Defendant South Carolina Department of Probation,
Parole and Pardon Servrces Parole Board (“Board”) improperly denied him parole after a March 9,
__’,2005 parole heanng Plamt]ﬁ‘ alleges that the Parole Board improperly. commenced his parole
hearmg w1thout formmg a quorum, and neghgently conducted its investigation priorito denying; him
parole. Plamtlff further contends that the Defendant apphed certain laws ex post facto which:denied
him the nght to annual parole hearmgs (as opposed to one hearing every two years). Deféndant
moved for summary Judgment on the following grounds: (1) Plaintifffails to state facts sufficient to
consntute a cause of action; (2) Defendant has not violated any of Plaintiff’s constitutionally
protected rights; (3) the South Carolina Department of Probation, Parole and Pardon Services. is
immune from suit under the South Carolina Tort Claims Act, and (4) Plaintiff’s claims are barred by
res judicata or collateral estoppel .
After hearmg oral argument from both parhes reviewing Defendant’s motion for summary
judgment, and con31der1ng the relevant case law, the motion is granted.

First, Plaintiff has failed to state facts sufficient to constitute a cause of action. He is
alleging a claim for wrongful denial of parole. However, the Plaintiff has no protected right to the - -
granting of parole, only a right to a hearing on parole in the first instance. Plaintiff has no right to -, =
bring an action alleging the wrongful decision of the Parole Board in denying him parole. It is
fundamental that “every court has the power and duty to determine whether or not it has jurisdictiop _

of a cause presented to it for determination.” Bridges v. Wvandotte Worsted Co., 243 S.C. 1,132
S.E.2d 18, 21 (1962).
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The Court’s jurisdiction to hear claims ms involving decisions of the Departrnent is- denved

from two recent decisions of the South Carohna Supreme Court, Al Shabazz v. State, 338 S. C. 354
527 S.E.2d 742 (2000), and Furtlck v. S.C. Den t of Probation, Parole, and Pardon Serv1ces 352
S.C. 594,576 S.E.2d 146 (2003) In Al Shabazz the Supreme Court created a “hew avenue by

which inmates could seek review of t'mal decxsrons of the Department of Corrections in “non-

collateral” matters, i.e., matters in which an mmate does not challenge the validity of a conviction
or sentence, by appealing those decisions to the Admmxstratrve Law Court (“ALC”) and ultimately
to the circuit court pursuant to the Adxmmstranve Procedures Act. 338 S.C. at 376, 527 S.E.2d at
754.

In Furtrck the Supreme Court addressed an mmate s’ apneal to th° ALC fromt* a‘_ y
determmatlon by the Department of Probatlon Parole and Pardon Serv1ces that he was statutonly _ :

mehglble for parole as a violent oﬁ'ender under S.C. Code Ann. § 2441, 640 The Court held that in
order to determine whether an inmate's claim against the Department 1s entitled to review by the
ALC under the procedures set forth in Al- Shabazz it is first necessary to determme whether the
inmate has a “liberty interest in gaining access to the parole board.” 352 S.C. at 598 576 S E.2d at.

149. The Court decided that the permanent demal of" parole elzgzbzlzty” by the Department,: '

“implicates a hberty interest sutﬁcrent to requrre at least rmmmal due process ? 1d. (emphasrs i

original). Therefore the Court extended the nght to appellate review by the ALC under Al-- -

Shabazz to encompass claims. agamst the Department mvolvmg the permanent demal of parole
eligibility. The Supreme: Court noted, however, that although an inmate has a hberty mterest in
parole eligibility pursuant to S.C. Code Arin. § 24-21- -620, the statute creates no such hberty interest
in parole. Furtick, 352 S.C. at 595, 576 S.E.2d at 149 1, 4 (emphasm added)

Since no liberty interest is unphcated when a potentlally ellglble mmate is demed parole by

the Board, an inmate has_no_right to appeal or- otherwrse ‘complain of the demal of parole to the )

ALCor ultlmately to the circuit court under F Furtick, but instead must await his or her next parole
hearing. See id. (“Section 24-21-620 also provides the procedure to follow when the Board
termines not to grant parole for g potentially eligible inmate: [u]pon a neganve deterrmnatlon the
pnsoner s. case shall be reviewed every twelve months thereaﬂer for the purpose of such
deterrmnanon ?) (Emphasxs in ongmal) '

In this case, msofar as Plaintiff is argumg that the Parole Board’s dCCISIOIl to reject him for

parole at his regularly scheduled hearmg was arblm and. capnclous such a claim does not involve

a determination by the Department that he is permanently ineligible for parole and is therefore not

a cognizable cause of actlon under Furtick. Addltlonally, even if this were a situation involving a



determination that Plaintiff was permanently ineligible, the proper procedure under Al-Shabazz is 45
to initially bring an action to the ALC, and not the'circuit court. '
151ainﬁff also argues that the Defendant applied certain laws ex post facto which denied him
the right to annual parole hearings (as opposed to-one hearing evexj'}_t‘wo years;). -S:C. Code Ann: §
24-21-645, enacted in 1986, changed parolé review for violént 'i)_‘ﬁ:'énde’rs"fﬁ'bmv annual to biannual.
he-comitted the offenses for which he is inicarcerated;’ that séction had not been enacted. The
Plaintiff is currently incarcerated"for. crimes ¢ominitied i’ 1978. When thete Was 76 statute whic‘:h:
- governed' thé frequency of parolé hearifigs. * Istead: thie fféqiiéﬁ‘éi of 'parolé heanﬂgswasa rn.at'tér'»'

committed'to-the discretion of the Board. The Board’spohcymanual in efféct at the time of the

— _Plaintiif s offense, the relevant -poi‘tion of Wh_ich'f is attached to the Defendant’s motion as Exhibit‘S, '

states that review would be conducted every twenty-four months in the case of prisoners serving -

sentences of 30 years or more: ' Thereforé; thére“id*1io ex post facto violition bécause the Board is

properly applying the law in effect at the timé- oprpellant’scnmes, l‘é{thgi"'tﬁaii'i};fétrdéié't.iv‘ely
applying Section'24-21-645. ‘Furthermore; the aréhdments toS:C: C5de ‘Ans. § 74-212620, which
first provided annual parole review for parole eligiblé inriiates, weré not enatted iitil 1981, several
years after Plaintiff’s crimes weré committed. o e
Second, notwithstanding the tolding abovVe'regarding PldintifP§ clainitdoncerninig the Parole
Board’s: decision; this Court further holds that the' Plaintiff’s clairi is barréd by thie doctritie of rés
Judicata. - Res judicata bars: subsequent actions by m the ¢l4imis arise ouf of the
same -transaction or occurrence that was the subject of a prior action betweenthoseparhesPl___um
Creek Development Co., Inc. v. City of Conway, 334 S.C. 30,512'S:E.2d 106; 109°(1999). 'ﬁhder_

the doctrine of res judicata, "[a] litigant is barred from raising any issues which weié adjudicated in

the former suit and any issues which might have been raised in the former suit.”: Id; (intcnfél citation

omitted). Res judicata requires three elementsaj E;u@;néni}ﬁﬁﬁ final, vahd, and on the

merits; (2) the parties in the subsequent action must be identical in the first; (3) the sécond action
must involve’ matters properly. included in' the first action. As shown in Exhibit 4 to thé"{Afﬁdavit of
~ J..Benjamin Aplin, filed in support of Defendant’s'motioh for summary judgment, a valid judgrﬁeng
“decided on the merits, was issued by the Honorable Ralph King Anderson, III in‘-the~ goﬁth Carolini -~ - -
Administrative Law Court, dated May 19, 2005.! Such judgment dismissed the identical claim which

! Plaintiff filed a claim with the Administrative Law Court on August 23,-2003 asserting that the South Carolina
Board of Parole and Pardons had improperly rejected him for parole, and in any event had improperly denied him
his right to annual parole hearings, instead providing him with such hearing once every two years.



/7 b

m;a

Pardon Serv1ces Plamtlff did n%t_a_ppeal that declslon and it has become ﬁnal This suit mvolves the
same parole hearing as evidence by the ALC and the Honorable Ralph King Adderson being named
as parties to this suit.. However, they were dismissed as partles based on’ah;oiute immunity. Thus,
this Court dismisses Plaintiff’s claim pursuant to the doctnne of res judicata.

Thlrd this Court holds that the Defendant is immune from suit in this case under S.C. Code
Ann. § 15-78-60(1). Under this subsection of theSouth_Caro_lma Tort Claims Act, a governmental
entity is not liable for a loss resulting from judicial or quﬁi-judieial action. In the case at bar, the
Parole Board clearly was performing at least a quasi-judicial act when it convened to consider

Plamtlff’s parole makmg it unmune ﬁom lrablhty under . Section 15-78: 60(1) ‘According, to the

Ar"ﬁdav1t or Tarmny‘Moorer Subimtted‘wﬁh'Dmendam s: Motion for ollﬁ'ilﬂm’y Judgment; a pmolc B

case summary was prepared pursua.nt to Departmental procedures and practrces and duly» considered
by the Parole Board Accordmgly, this Court finds. that the Defendant is immune from suit under. the
aforementloned provisions of the South Carolina Tort Claims Act. ’ )

Fmally, and in the alternative to the grounds stated above, this Court holds that Defendant is
entitled to immunity pursuant to S.C. Code Ann. § 15-78-60(5). Under Section .15-78-60(5), the
Defendant is immune from suit for the exermse of dlSCI'CthIl within the course and scope of the
employment of' its- employees Dlscretlonary unmumty is apphcable when the. government entity,
when faced with alternatives, made ‘a” conscious choice utilizing professwnally accepted standards
appropriate to resolve the issue before 1t Strange.v. South.Carolina Denartment of HighwasM
Public Transportation,B 14 §.C. 427, 445 S.E.2d 439 (1994). Court holdings have read discretionary

immunity in conjunction with this section and its gross negligence standard. Gross negligence has
been interpreted by the South Carolma Supreme Court as the “failure to give slight care.”-Jackson v.
South Carolina Department of Correctlons 301 S C.. 125, 390 S E.2d 467 (Ct App .1989), certloran

granted, affirmed 302 S.C. 519, 397 S.E.2d 377 ( 1990) Etheredge v. R1ch1and School District 1 341_

S.C. 307 534 S.E.2d 275 (2000). _ ,

In this case, the Board properly considered the relevant information concerning Plaintiff’s
parole, and made an informed discretionary decision to deny Plaintiff’s parole. See Affidavit of J.
Benjamin Aplin, ineluding Exhibit 5. .The Board - applied the applicable state statutes, and
Departm_ental policy and procedure in making its decision, and clearly explained to_Plaintiﬁ' in
writing the grounds for its decision. Id. Further while the review or consideration for parole isa

right granted by statute, parole is only a pnwlege Steele v. Ben]amm, 363 S.C. 66, 606 S.E.2d 499
(Ct. App. 2004). '
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Isiah James Jr. Appellant
V.

South Carolina Department of Probation, Parole and
Pardon Services, Respondent.

RECEIVEY

JUL 13 2016
SC Gourt of Appeals

f;App;ell‘aIe Case No. 201.6-‘000146 -

ORDER

Appellant is attempting to appeal the circuit court's order, which held that the
Parole Board failed to consider the' approprlate crlterla for parole determmatlons _
and remanded the case to the Parole Board for a new detérmination regarding
Appellant's parole. Because Appellant is not aggrieved by the circuit court's order,
this appeal is dismissed. See Rule 201(b), SCACR ("Only a party aggrieved by an
order, judgment, sentence, or decision may appeal "). The remittitur will be sent as

provided in Rule 221, SCACR.
FOR THE COURT:

v

Columbia,- South Carolina

cc: 7
Isiah James, Jr., #96883
Tommy Evans, Jr., Esquire
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