R R ECEIV i@
IN THE STATE OF SOUTH CAROLINA _ A,
In the Court of Appeals JUL 1 8‘ 215
? ‘ i
SC Court of Appe
APPEAL FROM GREENVILLE COUNTY urt of Appeals
Court of Common Pleas ‘
- The Honorable Edward W. Miller, Circuit Court Judge -
Appellate Case No.: 2016-000584
CIR Resources, Inc. f/k/a Ron’s Building Materials, Inc.....oooiilin .Respondent,
V.
Commercial & Industrial Floors, Inc. and Dabney Maides............. FUTU Appellants,
V.
Christopher M. Keel...................ooolt, e Respondent.

INITIAL BRIEF OF RESPONDENTS

Courtney C. Atkinson

Metcalfe & Atkinson, LLC

9 Toy Street

Greenville, SC 29601

Attorney for Respondent Christopher M. Keel

John T. Crawford Jr.

Kenison, Dudley & Crawford, LLC

704 E. McBee Street, Suite 600

Greenville, SC 29601

Attorney for Respondent CJR Resources Inc.

Other Counsel of record:
William R. McKibbon III

601 E. McBee Avenue, Suite 204
Greenville, SC 29601

Attorney for Appellants



TABLE OF CONTENTS

TABLE&ﬁ;AUTHORIHEs“h ...... e 3
STATEMENT OF ISSUES ON APPEAL.........cooviiiuiiiiiiiicineeeiiccecene. 4
STATEMENT OF THE CASE............ccocoooooii, e, e, 6
ARGUMENT. ... oo oo oo 9

L.

IL.

Il

IV.

VL

THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT
ON APPELLANTS’ CLAIM FOR BREACH OF DUTY OF LOYALTY
BECAUSE APPELLANTS CANNOT MEET THEIR BURDEN OF
PROVING THAT KEEL ACTED AGAINST APPELLANTS’ INTERESTS
OR IN COMPETITION WITH APPELLANTS WHILE EMPLOYED BY

' APPELLANTS ........... PR 9

THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT
ON APPELLANTS’ CLAIM FOR BREACH OF CONTRACT BECAUSE
APPELLANTS DID NOT PRESENT ACTUAL PROOF THAT KEEL
BREACHED ANY AGREEMENT WITH APPELLANTS................... 12

THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT
ON APPELLANTS’ CLAIMS FOR FRAUD IN THE INDUCEMENT AND
BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT
BECAUSE APPELLANTS FAILED TO PRESENT PROOF OF ANY
BREACH AND ADMITTED LACK OF EVIDENCE OF ANY FRAUD...14

THE LOWER COURT PROPERLY RULED THAT THE NON-COMPETE
AGREEMENT ASSERTED BY APPELLANTS IS UNREASONABLE
UNDER  SOITH CAROLINA LAW AND, THEREFORE,

: UNENFORCEABLE AS A MATTER OF. LAW ............................... 17

THE LOWER -COURT PROPERLY RULED THAT‘ APPELLANTS’

CLAIMS ARE TIME-BARRED BY THE ASSET PURCHASE .

AGREEMENT S LIMITATION PROVISION...... _.- : e e 19

| THE LOWER COURT PROPERLY RULED THAT EACH AND EVERY

ONE OF APPELLANTS’ CLAIMS ARE BARRED BY-THE APPLICABLE
STATUTE OF LIMITATIONS .................................................... 21

CONCLUSION...........o..... OSSOSO 23



oV

TABLE OF AUTHORITIES

Lowndes Prods., Inc. v. Brower, 259 S.C. 322, 335-39, 191 S.E.2d 761, 767-70

G2 YOS et 9

Foreign Acad. & Cultural Exch. Servs. v. Tripon, 394 S.C. 197, 205, 715 S.E.2d’331,

Fuller v. Eastern Fire & Cas. Ins. Co., 240 S.C. 75, 124 S.E.2d .602‘ (1962) .............. 12

Rotec Servs. v. Encompass Servs., 359 S.C. 467, 470, 597 S.E.2d 881, 883 (Ct. App.

1995) v eeeeereeeseseeeeeeeeeeeeseeeeseeesseseeeseseeesee e ee s ee s ees e ees e eseese s et s s eessreeeeeees 16
Oxm_an V..Sherman, 239 S.C. 218,122 S.E.2d.559 (1961). ..eciiiiiiieeereeene 17
Rental Urﬁfofm lServ. v. Dudley, 278 S.C. 674, 301 S.E.2d 142 (1983)............ R 17
Standard Register Co. v. Kerrigan, 238 S.C. 54, 119 S.E.2d 533 (1961)....cc.0.crsccc17
Standard Regi.ster' Co. v. Kerrigan, 238 S.C. 54', 71,119 S.E.2d 533, 542-(1961).,.-...18

Dillon County Sch. Dist. No. Two v. Lewis Sheet Metal Works, Inc., 286 S.C. 207,

332 S.E.2d 555 (Ct. APP. 1985) eeeereeeeeeeveeeereeereeseeseeeseeeeesveseeseressessenereseenes )



.

S.C. Code Ann. § 15-3-530 (2013)

STATUTES



II.

I1I.

IV.

VL

STATEMENT OF IS_SUES' ON APPEAL

DID THE LOWER COURT PROPERLY GRANT SUMMARY
JUDGMENT ON APPELLANTS’ CLAIM FOR BREACH OF DUTY OF
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STATEMENT OF CASE

This is an appeal of the Circuit Court’s Order granting summary judgment in favor of
Respondents CJR Resources, Inc. (“CIR”) and Christopher M. Keel (“Keel”) on each and.
every claim alleged against them by Appellants Commercial & Industrial Flooring, Inc.
(“CIF”) and Dabney Maides' (“Maides”) on the follqwing grounds: (1) Appellants’ claims
are barre‘d byi the applicable statute of limitations and tﬁe limitations provision of the Asset
Purchase Agreement at issue;_ (2) the contract on whfch éll of. Appellants’ claims are
premised is unenforceable as a matter of law; and (3) Appellénts cannot prove the essential
elements of every cause of aétion asserted against Respondents. The Order at i‘ssue also
granted summary judgment in favor of Respondent CJR as to each of its claims against
Appellants on grounds that all of Appellants’ defenses thereto rely on Appellants’ own
claims and evidence, alllof which the Circuit Court ruled must fail as a matter of law.

Respondent CJR originally instituted this action by ﬁliné its Complaint on October 28,
2013,‘a117eging that Appellaﬁts breached an Asset Purchase Agreement (“the APA”) CIF
entered into with CJR to purchase CJR’s business, Ron’s Building Supply (“the Busiﬁess),
and a related promissory note personally guaranteed by Maides. S.peciﬁcally, CJR claimed

that Appellants had failed to make all payments required under the APA and the promissory

‘.note. Appellanté ﬁl.eAd- théir Answer and Third Party Complaint dn December '_18, 2013,
| denying CJR’s claimé aﬁd_ élleging various counterclaimé against CJR and third-party cl'gim.s'
La’gainst Keel, one of th_e: GWners of CJR, _iﬁcluding breach of contract, breaéh of contract
.l‘:aéc-ompanied by a fraﬁdu_lént act, fraud in the ivndl.lc.emen.t, breach of duty of léyalty and for .

-an injunction, all based o_h the APA and a related July 2008 Employment Agreement that

! Maides is the sole shareholder of CIF, a South Carolina corporation formed to purchase
CJR’s flooring business. ' '



contained a five (5) year non-compete provision covering the entine State of South Carolina.
Appellants claim Keel breached those agreements by competing with CIF and soliciting
CIF’s clients, entered into those agreements by fraud and-nevel intended to abide by them.
Both Respondents filed Ansvsleré thereto on March 26, 2014, denying each of | Appellants’
counterclaims. Keel filed a Motion to Dismiss® that same day, arguing that all of Appellants’
claims were barred by the statute of limitations. Keel also asserted various counterclaims
against Appellants; including breach of contract as to l)oth the APA and a 2009 Employment
Agreement, violation of bthe Soutll Carolina Wage Paymént Act and defamation. On May 20,
2014, Appellants filed their Answer, denying Keel’s count_erclaims.

In August of 2014, Keel served Appellants with his flrsl discovery requesté. Having -
received no responses almost a year later, Keel was forced to file a Motion to Compel and,
upon admission by Appellants that they owed discovpry responses to Keel, the lower court
filed a Consent Order on July 9, 2015, compelling ’Appellanté to provide responses within
thirty (30) days. Appellants finally provided their discovery responses on Aug;r,ust 9, 2015,
producing no actual evidenc.e of their claims, failing to provide all information requested and
producing less than thirfy' péges of documents in support of theif claims. Following the
deposition Qf CIF’s owner Maides and the close of discovery®, Keel filed his Motion for

Summary Judgment on September 25, 2015 and CJR filed its Motion for Summary Judgment

2 While Keel’s Motion to Dismiss was ultimately denied, the lower court noted it was only

being denied to give Appellants an opportunity for discovery, but the lower court did have
concerns that Appellants’ claims could be barred by the statute of limitations. In fact, the-
lower court specifically noted in the Form 4 Order that the Motion was “denied with leave to

raise the defense of the statute of limitations again when discovery has been completed.”

3 The lower court entered a Consent Scheduling Order in-this case on June 12, 2015, setting

August 31, 2015 as the discovery deadline. Regardless, Keel consented to the taking of his

deposition by Defendants in October of 2015 after the discovery deadline had already passed

and after his Motion for Summary Judgment had already been filed.
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on September 29,'20715. The lower court heard argument on both motions on November 3,
2015.

v Héving réviewed Respondents’ Moﬁons for Summary Judgment, read all submissions
from the parties and heard extensive argument from all counsel at fhe hearing on November
. 3, 2015, the lower court filed an Order on December 16, 2015, granting Respondents’
. Moﬁbns for Summary Judgment on all claims alleged against them by Appell_anté and further
granting jﬁdgment in favor of CJR on all of its clairﬁé against Appellants. The lower court’s
Order contained a lengthy analysis of the arguments and all of the t—estimony and other
evidence submitted by the parties in support of their _respective positions. Appellants then
filed their Motion to Alter or Amend on June 25, 2015, including new arguments and
“evidence” not previously offered by Appellanté, which the lower court denied pursuant to an
6rder dated February 23, 2016, again detailing the basis -for the. lower court’s decision on
Respondents’ Motions for Summary Judgment and finding .that the evidence and arguments

submitted by the parties on those Motions supported the lower court’s decision thereon.

ARGUMENT

L. THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT
ON APPELLANTS’ CLAIM FOR BREACH OF DUTY OF LOYALTY
BECAUSE APPELLANTS CANNOT PROVE THAT KEEL ACTED
- AGAINST- APPELLANTS’ INTERESTS. OR IN - 'COMPETITION

- THEREWITH WHILE EMPLOYED BY APPELLANTS. ‘
Appel-lént ar.gués' that the lower court erred inAgranting- Resbondcnts’ Motion»for
Summary Judgment on Appellants’ claim against Kéel for breach of duty '.o_f loyalty because
'the 'Affidavit of Appéliant Mzi'ides‘ ‘;indisputably”'demonstrateé that Keel was erigaged in
éompeting activities while employed by CIF. Specifically, Appellant argues that fhe

following statements contained in the Affidavit prove such competition: (1) Keel bid on a job



for Triangle construction, (2) Keel installed a Duradek job that CIF hoped to get and (3) CIF
had several installers quit around the same time as Keel. Based solely thereon, Appellants
assert that these unsupported statements “infereﬁtially” required a denial of éummary
judgment as to Appellants; claim .of bfeach of dqty of léyalty against Keel. Despite
Appellants’ argument, and even if all statements in the Maides’ Affidavit are taken as true,
those statements alone are insufficient to prove that Keel was improperly competing with
Appellants while empioyed by CIF and the lower Court was not required to make
unsupported inferences based solely thereon, especialiy in light of Appellants’ own ;epeafed
admissions they have no broof Keel engaged in competitive action while employed at CIF.
South Carolina law recognizes a cause of action forv breach of the duty of loyalty
when an employee works to compete against the employer while stiil working for fhe
employer. See Foreign Acad & Cultural Exch. Servs. v. Tripon, 394 S.C. 197, 205, 715
S.E.2d 331, 335 (2Q'11), éiting Lowndes Prbd;v.,» Inc. v. Brower, 259 S.C. 322, 335-39, 191
S.E.2d 761, 76‘7-70 (1972) (finding that key employees who contacted and. met with investors
and customer of current efnployer to start a competing company, left without ridtice, and
leased space and -or'dered materials to build manufacturing equiprﬁent were guilty of
disloyalty to employer). :Hdwevér, the burden is on the pérty alleging such a breach to prove
that the'.efnployee acted against the employer’s interests or in compeﬁtion therewith_ while
still erﬁbloygd by_the_erﬁployer. See Futch. V. McAllisfer Towing of GeOrgeiown, Inc., 335 .
SC 598, 518 S.E.2d 591 (1 999). .Regardless, and as correctly noted by the lowef court in its
Decembgf 16, 2015 Ordér, theré is absolutely no evidence that_ Keel evle.r acted agéinsf

Appellants’ interests or in competition with Appellants while employed by Appellant CIF.
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While Appellants allege and argued to the lower court that Keel breached his duty of
loyalty to CIF by competing against CIF while still employed by CIF, the lower court
properly found -that Appellants cannot prove any such conduct and that Appéllants have
admitted that they have no evidence that Keel acted in competition with CIF or against its
interests while employed by CIF. When directly ésked at his deposition whether he could
“specifically point to anything that would prove that (Keel) was cor‘npéting with (CIF),”
Maides answered “I don’t know that I have anything.” Likewise, Maidés acknowiedged that
Appellants have no proof that Keel acted against CIF’s interests 6r never intended to work
for the benefit of CIF. Rather, and when asked about that particular allegation, Maides
testified “I would think that was probably a pretty strong statement there,” befofe admitting
that he wouldn’t agree with any such allegation. Instead, Maides testified ‘that Keel was
making money for CIF, that he wanted to keep Keel as an employee for that reason and that
“he was working for (CIF).” Notably, Maides admitted at his depiosition that the _rriain basis
for his claim for bré.axch.of dufy of loyalty Was the fact that CIF Was _not. asked to submit bids
for various jobs." However, and when aske.dvif that belief was based on mere speculation,
Maides reépondeci “Yes.” Regardless, the lower court properly ruled that speculation alone
is not enough to meet Appellants’ burden of proof on their claim for breach of duty of 'loslalty,

While Appellants now wish to overcome the admitted lack of evidence of any breacil
' Aof' loyalfy by K_eél_by. pointing to aliegations contained in the Maidqé Affidavit, that Afﬁc_lavit N |
>vdireétly co‘ntradiéts Maides’ previomis_ teStimohy and shouid bé diSregarded .for that reason
“alone. 'RegardlieAs's,. and even if properly considered, the statements in that_ Affidavit are _
‘entirely speculative 1n nature and fail t.o:p'rove that Keel competed with CIF whilé emialoy.ed '

by CIF. As for the alleged bid made to Triangle Construction, Appellants have presented no
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evidence that Keel’s 'bit';i was not submitted to the detriment of CIF. As for the Duradek job,
Maides previously testified that although it “looked like” Keel was competihg by installing
Duradek on a project outside of his work for CIF, nothing prohibited Keel from doing outside
work providing sérviccs that CIF does not provide. Rather, Maides adn.litte'db'in his testimony
that CIF was not even licensed to install Duradek at the time Keel did so. Finally, without
any direct evidence that Keel waé the reason or that he induced them to do so, the mere fact
- that certain installers quit their employment with CIF is wholly insufficient to show any
improper conduct or competitive action on the part of Keel as require.d. to meet Appellants’ -
burden of proof on their claim for breach of the duty of loyalty.

I1. THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT

ON APPELLANTS’ CLAIM FOR BREACH OF CONTRACT BECAUSE
APPELLANTS CANNOT PROVE THAT KEEL BREACHED ANY
AGREEMENT WITH APPELLANTS.

A.pplellants‘ argue that the Vlower court erred in granting Respondents’ Motions for
Summary Judgment as to Appellants’ claim for breach of contract. Specifically, Appellants .
‘argue that the lower céurt improperly failed to find that the same allegations contained in the
Maides Afﬁdavit_, referenced abo've, constitute evidence of such a breach of cbntract and

4resu1‘_[ing damages. However, the Maides Affidavit is eﬁtirely conclusory. in nature and
diréctly contradicts Appellants’ previous express admissions that they lack proof of any .
- breach by .Keél or fesulting damages. Ther_efore, Appellan‘té’ afguments bésed on thé .Mai‘de's’: '
' Affidavit must fa11 aﬁd the 10We_r court properly con'sideréd that fe;ct 1n graﬁti’ng éumm’arj '

judgmenf. | | | |
~To sur‘yilvel.a;l mption for sur’nrhéry judgment on é cléim' fo’r breach Qf contract, a pérty

alleging that claim must point to the existence of actual evidence sufficient to prove each and

every one of the following elements: (1) a binding contract entered into by the parties, (2)
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breach of that contract ancl (3) damage suffered by the plaintiff as a direct and proximate
result of the breach. Fuller v. Eastern Fire & Cas. Ins. Co., 240 S.C. 75, 124 S.E.2d 602
(1962). - As properly determined by the lower court, Appellants cannet meet that burden in
the instant action because they have not and cannot point to any actual evidence to prove (1')
that Keel breached the agreements-at iseue or (2) that Appellants suffered any damages as a
direct and proXimate reeult of any. snch alleged breach by Keel.

In regard to the Employment Agreement and APA, Appellants allege in a nonspecific
and conclusory fashion that “Keel breached the APA by violating Atrticle VII of the APAA
relating to Noncompetition, Nonsolicitation, and Nondisparagement.” Appellants also allege,
in a likewise conclusory fashion, that “Keel breached the (Employment Agreement) both |
during and after his period of employ...in competing with CIF.” In support thereof, and
when directly asked upon what it based such allegation, CIF’s owner testified that it
previously “looked l.ilce. tKeel) t;vas in competition” with CIF [emphasis added]. However,

: Appellants have submittetl no actual proof of any such competition or solicitation and admlt
' that they de not have any. To the contrary, CIF’s owner testified that, although it “looked
like” Keel was violating .the Agreement by installing Duradek on a project outside of his
work for CIF in 2013, nothing in either the ADA or the Employm'ent Agreement prohibited
Keel from provldlng services that CIF did not prot/ide and that CIF was not even llcenséd to
install Duradek in June of 2013. . Aecordingly,l even if the 'non'-compete prOVisions were
enfereeelble, Kee’_l’sr in_stallation of the Duradek ptoject_ in 2013 would not‘- h'a.ve Been
ptohibited competition.v Appell‘ants have also admitted that, despite their claims and various
allegations that Keel breached the APA by soliciting CIF’Ys“customers, Appellants hatveno'

actual proof of any such solicitation. When directly asked “(d)o you have proof that Mr.
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Keel solicited any of those customers,” CIF’s owner responded “(w)ell, I don’t have — no, I
don’t have anything other than to say that we believe he has done jobs for them” [emphasis‘
added]. Regardless, the lower court properly found that Appellants’ beliefs without actual
proof thereof are based on mere speculativon,v which is insufficient for Appellants to survive
summary judgment as to the alleggd breach of the agreements at issue.

The lower court also propeﬂy found that Appellants cannot meet their burden of
presenting éctual evidence of damages suffered as a direct and proximate result of any breach
of the agreements by Keel. While Appellants claim that CIF’s business suffered due to
Keel’s alleged conduct, CIF’s owner hﬁs admitted that CIF has no actual proof that Keel 1s
the actual or proximate cause of any loss of business Suffered by CIF. Instead, CIF’s owner
has repeatedly testified that CIF’s claimed downturn in business may simply have been the
result of eéonomic recession that began in the fall of 2008. Specifically, CIF’s owner
testified that VCIF', like most constrﬁction busiﬁesses at the time, waé hit by the recession and
that some of CIF’s lower sales, including those attributed to Keel, were the fesult of that

| recession. ‘CIF’s owner also admits that he is merely speculating thaf Keel is the reason CIF
no longer has any of its predecessor’s “legacy customers"_’ and has not been asked to bid on
certain jbbs.' Again, the lower court properly found that such speculation, without supﬁorting
evidence, is insqfﬁcient to fnéét CIF’s burden of proof that aﬁy damages suffered by CIF are
the-diré¢t -aﬁd proximaté.r-esu‘lt-of é_ny act by Keel. .: | | B

L : .THE LOWER -COURT PROPERLY GRANTED SUMMARY JUDGMENT |

ON APPELLANTS’ CLAIMS FOR FRAUD IN THE INDUCEMENT AND

BREACH OF CONTRACT ACCOMPANIED BY A FRAUDULENT ACT

- BECAUSE APPELLANTS FAILED TO -PRESENT PROOF OF ANY

BREACH AND EXPRESSLY ADMITTED LACK OF EVIDENCE OF
ANY FRAUD. - :
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Appellants argue that the loWer court erred in granting Respontlents’ Motion for
Summary Judgment on Appellatlts’ claims for fraud in thé inducement and breach of contract
accompanied by a fraudulent at:t. Appellants argue that the record evidences behavior from
‘which fraud can be tnfened and that Keel allegedly “stole” a legal bill. However, as set forth
in great detail in the lower court’s December 16, 2015 Order, Appellants cannot meet their
burden of presenting clear and cbnvincing evidence of any fraudulent act on the rpart of
Respondents. | |

As to their cl'a'im for breach of contract accompanied by a fraudulent act, Appellants
bear the burden of proving: (lj a breach of contract; (2) fraudulent intént relating tothe
breachingb of the contract and not merely to its making; and (3) a fraudulent act
| accompanying the breach. Rotec Servs. v. Encompass Servs., 359 S.C. 467, 47O,V597 S.E.2d
881, 883 (Ct. App. 2004). Besides the fact that. Appellants cannot prove any breach of
contract, as addtessed in greater detail above, Appellants cannot prove, by clear and
convincing evidence, either a fréudulent act or fraudulertt intent of Keel irt regard the
agreentents at issue. As noted by the lower court, CIF’s owner speéiﬁcally and expressly -
admitted at his depositions that he has no evidence at all to prove that Kéél’s alleged
'br'eac':}tes wéré committed with any fraudulent intent or by any fraudutent act. Contradicting
Appellants’ own allegation that Keel never acted for the benefit of CIF and nevgrvinte'nded to
, satisfy'hts obligations-'unc.le‘r‘the'agre>ements, CIF’s OWner ‘d_irectly acknowledged that Keel
,ditl vwork‘ for the benefit of CiF'antl that he wanted to ré:tai.n Keel as an employe_é Beéaﬁée he
was, in fact, f‘makiﬁg money v»ft)_r_ tlte comparty.” |

In ‘reg_ard to their claim fét fraud in the inductament to enter a contract,'vAppellants

again bear the burden of proving through actual evidence: (1) a representation;b (2) its falsity;
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(3) its materiality; (4) either knowledge of its falsity or a reckless disregard of its truth or
falsity; (5) intent that tlie representation be acted upon; (6) the hearer's ignorance of its
falsity; (7) the hearer's reliance on its trulh; (8) the hearer's right to rely thereon; and (9) the
hearer's consequent and proximate injury. Turner v. -Milliman, 392 S.C. 116, 122, 708 S.E.2d
766, 769 (2011). Additionally, a claim 'involving fraud requires proof by clear and
convincing evidence and, thus, more than a mere scintilla .o‘f evidence must be presented to
~ withstand a motion for summary judgment. Id |

As properly found by the lower court, Appellants have not and cannot meet its
heightened burden of proof on their claim for fraud in the inducement because they cannot
establisli, as a most basic requirement, that any representation made by Keel was false or that
Keel had knowledge that any statement he made ‘was false. While alleging that Keel
“represented to (CIF) that (he) would not engage in competitive practices of solicitation of
‘custoniers, contacts, or competing bnsiness” and that “Keel knew such repre_sentalions were
false or made such representations with reckless disregard for their truth or falsity,” CIF’s
owner acknowledged, when speciﬁcally asked what preof Appellants have of those -
allegations, that Appellants actually have @ such proof. In fact, when speCiﬁcally asked if
he had any direet proof of fraud on the part of Keel, Maides expressly stated “(n)o, 1 d(‘)n’t.
know that there’s any proof of fraud, you know, other than, you know, the things we’ve

talked about.” B |

- Appellants now:.\i/ish to nvercome tlieir preVious adrnissions to eomplete laek ‘of .
| ».etjvidence of fraud relating to.‘ tlie agreements at issue by arguing »that such fraud is proVen by
Respondent Keel’s alleged theft of a legal bill. Appellants admittedly liaVe no prnof thal

Keel stole a legal bill. In addition, the theft of a legal bill, even if true, is entirely irrelevant
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to the issue at hand and is insufficient 4t'o prove fraud or fraudulent intent on the part of Keel
in regard to the two agreements at issue.

IV. THE LCWER COURT PROPERLY RULED TﬂAT APPELLANTS’ NON-

COMPETE AGREEMENTS ARE UNREASONABLE UNDER SOUTH
CAROLINA LAW AND, THEREFORE, UNENFORCEABLE AS A
MATTER OF LAW. ‘

Despite Appellants’ argument otherwise, the lower court properly ruled that the non-
compete agreements’ sought to be enforced against Keel are unenforceable as a matter of law
as théy are -not.narrowly tailored as to time and geogfaphic scope, and properly deciihed to
modify or “blue pencil” the agreements.

For a restrictive covenant to be enforceable in South ‘Carolina, an employer seeking
enforcement must demonstrate that it is “(1) necessary for the protectioﬁ of the legitimate
interest of the employer; (2) reasonably limited in its operation with respect to time and
place; (3) not unduly harsh and oppressive in cﬁrtailing the legitimate efforts of the employee
to -earn a livelihood; (4) reasonable from the standpoint of sound public policy;‘ and (5)
supported by a valuable consideration.” Faces Boutique, Lt‘d.‘.v. Gibbs, 318 S.C. V397, 42, 455
S.E.2d 2d 707, 708 (Ct. App. 1995). Such covenants are to be striptly constﬁ;ed against
émployers and, if a festrictive covenant is deﬁcienf in even one of the above-listed respects, -
- it must fail as a matter of law. Id.

: ___The non-compefe provision Appellants .seek to enforce provides that, while empioyed _
* by the Company and f(_)'r..ﬁve.» (5) .years fhereaftef, Kéel could not ‘;bccom‘é' engaged in, or -
féndef services for, ;iﬁy business tﬁat competeé' with the business- in which Company is

ehgaged....anywhere in the state of South Carolina” [emphasis added]. App_lyiﬁg the Faces

* While Appellants argue, for the first time in their Initial Brief, that the two non-compete
agreements are different, the terms contained in both provisions are essentially the same and
employ the same temporal and geographic limitations.
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criteria, the lower court properly held that said provision, when construed strictly against
CIF, is not reasonably tailored in regard to time and geography and is, thérefore,
unenforceable. First, the ﬁve (5) year periéd goes at leaét two years beyond what South
Carolina- courts have generaﬂy considered as reasonable. See Rental Uniform Serv. v.
Dudley, 278 S.C. 674, 301 S.E.2d 142 (1983) (holding three year non-compete enforceable in
noting that “a limitation of two or three years, may not be obnoxious in the context of a
noncompetition agreement”); see also Standard Regisier Co v. Kerrigan, 238 S.C. 54, 119
S.E.2d 533 (1961) (upholding two year non-compete as reasonable). Second, the brovisioﬁ is
loverly broad as to geographic scope in coveriﬁg the Ve‘ntire state of South Carolina and not
just where Keel worked for CIF. In regard thereto, the South Carolina Supreme Court has
expressly noted that “(a)ny covenant should have been limited to the area where he
worked...(and) (e)xtending it to the entire State rendered it unenforceable.” Oxman v.
.. Sherman, 239 S.C. 218, 122 S.E.2d 559 (1961).

.In an effort to overcome the complete unenforceability of the restrictive coVenants at
viss'ue, Appellants argue that thé nbn—compete provisions are “different” simply beéause one is
. contained in the APA and the other in an Employment Agreement.. Appellants then take the
position that the non-cohipe‘te provision in the APA does not fail because such provisions
related to the sale of a buéiness can have longer time limitations thani.non-c'ompete provisions
contained in tra_ditional embldyment agreements. “H'owever., the South Cérolina 'Supreme_.'
Couﬁ ._has long recognized that even when éﬁciilary to thé sale of é bﬁéiness, a non-compete
provision “must be reasc;nably l_irhited as té tihe and 'territofy."’A Standard_Register Co. v.
Kerrigan, 238 S.C. 5.4', 71, 119 S.E.2d 533, 542 (1961) [emphasis added]. Even if thé lower B

court in this case found that five (5) years was a reasonable time limitation (which it declined
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to do), it still properly found the geographic limitation was not reasonable in light of Oxman,
which holds that a non-compete agreement that covering all of South 'Carolina, is
unreasonable and, therefore, unenforceable as a matter of law.

Finally, Appellants argue that, to the extent the lower court properly det'ermined. the
‘non-compete provisions to be unenforceable, the lower court should have rho‘diﬁed the
provisions to make them reaeonable under South Carolina law. However, the South Carolina
‘Suprerr-le Court has specifically rejected “blue-peneiling” of re’strictive'c.qvenants to cure
such defects. Poynter Inves., Inc. v. Century Builders of Piedmont, Inc., 387‘S.C. 583, 587
(2010). This is well-settled law in South Car'olin‘a and language contained in an agreement
about the parties’-intent does not have the ability te override it.

V. THE LOWER COURT PROPERLY RULED THAT APPELLANTS’
CLAIMS ARE TIME-BARRED BY THE ASSET PURCHASE
AGREEMENT. ’

Appellants argue that the lower court erred .in holding that Appellants’ claims are
'-time-barred by the one-year limitation provision contéined in the APA at issue because that
provision allegedly only relates to “representaﬁons and warranties made withiﬁ the APA
itself”. Appellants’ arguments_ fail, mostly because they seerﬂ to ignore Section 8.7 of the
APA, which applies the llim_itationAs provision to “ar}y-matter related to (the APA).”.

-Article VI'II of the APA is titled “Indexﬁniﬁcation; Remedies.” Under Section 8.1 of ‘
* the APA, it sta_tes 1n pertinent part that: o | | |
o All reﬁr‘es’eﬁtations, ‘warranties, covenéﬁts and bbligétions in this
E Agrée'ment and Ancillary Documents® and any other certificate or

document delivered pursuant to this Agreement shall survive the

Closing, only to the extent provided in Section 8.4(a) and (b)
[emphasis added]. ' ' .

> The definition of “Ancillary Document” in the APA specifically incorporates the
Employment Agreement. '
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(emphasis added).
Section 8.4 of the APA is titled ‘Time Limitations and Notice of Claim’ and states, in
pertinent part:
(a) Seller and Shareholder will have liability (for indemnification
or otherwise) with respect to any breach of (i) a covenant or obligation
to be performed or complied with prior to the Closing Date or (ii) a
' representation or warranty, only if on or before one (1) year after the-
Closing Date, Buyer shall provide Seller and Sharecholder with a
written notice indicating that Buyer is making a claim against the
Seller or Shareholder as permitted under this Agreement and
specifying the factual and legal basis for such claim in reasonable
detail and the amount of such claim [emphasis added].
Section 8.7 of the APA is titled “Exclusive Remedy” and states, in whole: “The
indemnification provisions set forth in this Article VIII shall be the sole and exclusive basis-
" for a monetary remedy of Buyer with respect to any maltter related to this Agreement”
[emphasis added]. Section 8.10 of the APA states, in pertinent part: “in no event will Seller
or Shareholder be liable for any incidental, consequential or punitive damages.”
In summary, and as the lower court properly ruled, the APA makes it-clear that any
claims brought by Appellants against Respondents that are related to the APA had to be
brought pursuant to the provisions of Article 8. The provisions of Article 8 make it clear that
the claims brought by Appellants against Respondents had to be brought only after providing
Respondents written notice of the c_léims within one (1) year of the July 2008 APA closing
“date. Appellahts’ 'clai—mSiagainslt Re‘spondents were not filed until December 18, 2013, and -
there is ﬂothing in the record establishing or ofherwise evidencirig that _Appéllants ever
provided any written notification of its claims to Respondents prior to July 2009, the deadline

for bringing any claims related to the APA. Theréfore, the lower court propérly ruled that all
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~claims brought by Appellants against Respondents are time-barred by the provisions of the
APA.
VI. THE LOWER COURT PROPERLY RULED THAT EACH AND EVERY
ONE OF APPELLANTS’ CLAIMS ARE BARRED BY THE APPLICABLE
STATUTE OF LIMITATIONS.

Finally, Appellants argue that the lower court erred in holding that all of Appellants’
- claims were barred by the applicable statute of limitations because the Maides Afﬁdavit
(which directly contrad_icts Maides’ previous testimony in this matter) sets forth ongoing -
breaches by Keel that allegedly occurred in 2013. However, this argurnent also fails because
Appellants’ own Third Party Complaint acknowledges that the alleged breaches began in
2008, that Appellants had knowledge of said brea_ches at the time they allegedly began and
that Appellants failed to bring any claims thereon until more than five (5) years later.

Each and every one of Appellants’ claims against Respondents as expressly pled by
Appellants, relate back to the Employment Agreement signed between Appellant CIF and
Respondent Keel in July of 2008 and Keel’s alleged breaches thereof. Specifically,
Appellants claim that Keel breached the agreements by competing izvith CIF and soliciting its
clients, that Keel entered into the agreements ‘.by fraud and that Keel never intended to abide
by the terms of the'agreernents. |

.South Carolina’s threerear' statute of limitations, providing that an action npon a
contract must be brought within three years from the date the. action accrues, apphes to all of - _
- CIF’s claims. S.C. Code Ann. § 15-3-530(1) (2013) Pursuant to the dlscovery rule an
action accrues on the date that.the' aggrleved.party either discovered the breach or should
have discovered the breach through the exercise of reasona.b.le diligence. Dillon County ‘S_ch.

Dist. No. Two v. Lewis Sheet Metal Works, Inc., 286 S.C. 207, 332 S.E.2d 555 (Ct. App.
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1985). The lower court properly applied the three-year statute of limitations to all of
Appellants’ claims against Respondents and in finding that all such claims accrued when
Appellants discovered or should have reasonably discovered Keels alleged breaches of the
agreernents at issue.

As properly determined by the lower court, a plain reading of Appellants’ Third Party
Complalnt clearly demonstrates that all of their claims against Respondents accrued in 2008
and that Appellants have acknowledged that they either discovered or should have reasonably
discovered the alleged breaches of the Employment Agreement by Keel in 2008, more than
five years prior to the filing of Appellants’ claims against Respondents. Specifically, |
~ Appellants allege that a material term of the Employment Agreement vl/as Keel’s “promrses
and obligations to use (his) contacts and customer base for the benefit of CIF,” but that “frorn
~the outset of Keel’s employment, it became clear that Keel did not intend to lend his
expertise of contactsand customer base for the-beneﬁt of CIF.” Since Keel’s employment
with CIF began in July of 2008, Appellants’ pleadmgs and testrmony acknowledge that it
- knew or should have known of Keel’s alleged breaches of the agreements at issue in 2008.°

Since Appellants did not bring their claims against Respondents until more than five years
later, in December of 2013, the lower court properly ruled that all of Appellants claims are
now barred by the statute of limitations. -
In an attempt to overcorne their conrplete failure to tirnely act on any'claims they felt "
| they had agalnst Respondents Appellants try to now argue that- alleged ongomg breaches by o

Keel in 2013 re-set the clock on the statute of 11m1tat10ns Appellants use the Mardes

% Evidence was also submitted to show that Appellants sought legal counsel in regard to
Keel’s employment in August of 2010. Even if that date were accepted as the discovery date,
Appellants’ claims were still not filed until more than three years later and would st1ll be
time-barred. :
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Affidavit as support fOI‘IhiS argument.

However, and as properly noted by the lower court ir‘1Aits February 23, 2016 Order
denying Appellant’s Motion to Alter or Amend, the breaches that are alleggd to have been
committed by Keel in 2013 are not 'sepafate and distinct conduct from the alleged wrongful
condupt that Appellants acknowledge they knew of in 2008. Rather, such conduct is merély
a continuatioﬁ of the alleged conduct that Appellants argue began in 2008, for which
Appellants failed to timely pursue any rémedy against Respondents. Thereforg, 'Appe.llants’
argumént fails. |

CONCLUSION

For all of the reasons set forth above, Respondents respectfully request that this Court
deny Appellants’ appeal in this matter and affirm the lower court’s December 16, 2015 Order
granting Respondents’ Motions for Summary Judgment.

Respectfully submitted,
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Courtney C. Atkifison, SC Bar 71992
Metcalfe & Atkinson, LLC

9 Toy Street

Greenville, SC 29601

(864) 214-2319
catkinson@malawfirmsc.com

Attorney for Respondent Christopher M.
Keel -~ .

: »Johng{.j;}rawfofd, Jr., 8C Bar 69682

Kenidpn, Dudley & Crawford, LLC
704 E. McBee Street, Suite 600
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Greenville, South Carolina Attorney for Respondent CJR Resources,
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METCALFE & ATKINSON, LLC
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Sincerely,
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cc:  John Crawford, Esq. | :
‘William McKibbon, 111, Esq.
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