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QUESTIONS PRESENTED

Whether the lower court erred in failing to rule on Appellant’s motion challenging
subject matter jurisdiction. :

Whether the lower court erred in denying a motion to dismiss for improper venue when
. the parties’ contract provides that Delaware courts have “exclusive jurisdiction” over the
all contract disputes. '

Whether the lower court erred in denying FLASR’s ‘motion to dismiss for lack of
personal jurisdiction when FLASR has no contacts whatsoever with South Carolina.

Whether the lower court erredwin denying a 12(b)(6) motion to dismiss Respondent’s

breach of contract claim against FLASR when FLASR is neither a party to the contract
nor subjéect to successor liability as a matter of law.

iii



STATEMENT OF THE CASE

In the complaint, Respondent InMotion alleged that it provided censulting services to
Appellant EMDI pursuant to a contract between the parties. After EMDI allegedly failed to pay
for consulting services that InMotion claims to have provided, InMotion sued for breach of
contract, unjust enrichment, and quanturn meruit. Compl. 111]37, 47, 57. InMotion also sued
FLASR, a Texas-based company, and argued that FLASR is a successor to EMDI and liable for
the debts owed. Id. at §16.

This 1s Respondent’s second attempt to forum shep rhis lawsuit. A North Carolina trial
court dismissed an -almost identical suit filed by InMotion. See N.C. Compl., May 15. After the
North Carolina court dismiss that case in October 2015, Respondent filed suit in the Greenville
County Court of Comrrion Pleas. Compl. at 1. In response, Appellants EMDI and FLASR filed
motions to dismiss for lack of subject matter jurisdiction, personal jurisdiction, improper venue,
and for failure to state a claim upon which relief may be granted. FLASR Memorandum in
Support of Motion to Dismiss; EMDI Menrorandum in Support of Motion to Dismiss. On
February 10, Judge Verdin held a hearirig on Appellants’ Motion to Dismiss and took the matter
under advisement. |

On March 8, 2016, Judge Verdin issued a three-sentence order, denying Appellants’
motion to dismiss for personal jurisdiction. and irriproper venue. Verdin Order, March 8. Judge
Verdin stated in her order that Respondent alleged sufficient facts to establish personal
jurisdiction, found that Respondent sufficiéntly stated a claim for unjust enricliment and quantum
meruit, and found that the SC venue statute permits Respondent to bring this $uit in Greenville
County. Id_Judge Verdin, however, failed to render a decision as to subject matter jurisdiction or

Appellant FLASR’s 12(b)(6) Motion to Dismiss Respondent’s breach of contract claim,.

v



Accordingly, Appellants moved for reconsideration, asking the court to rule on the issues
presented and to dismiss Respondeﬁt’s claims. Def. Motion for Clarification and Reconsideratjon
at 1. On May 6, Judge Verdin filed a two-sentence order, which denied Appellants’ motion and
stated that the issues ﬁave been decided. Verdin Order, May 6. On May 18, thirteen days aﬁe;

Judge Verdin denied the Rule 59 motion for reconsideration, Appellants.filed a timely notice of

appeal. Not. of Appeal.



ARGUMENT

I The Lower Court Erred In Failing To Rule On Appellant FLASR’s Motion To
Dismiss For Lack of Subject Matter Jurisdiction.

Subject matter jurisdiction is defined as “the power [of a court] to hear and determine

cases of the general class to which the proceédings in question belong.” Dove v. Gold Kist, Inc.,

314 S.C. 235, 237-38 (1994). Issues related to subject matter jurisdiction may be raised at any

time. Carter v. State, 329 S.C. 355, 362 (1998). “The lack of subject matter jurisdiction may not

be waived, even by consent of the parties.” In re Nov. 4, 2008 Bluffton Town Council Election,

385 S.C. 632, 637, 686 S.E.2d 683, 686 (2009). “Any action taken by a court without subject
matter jurisdic;.tion is void.” B. Jurisdiction, SC-MARLIT 10.B. South Carolina courts have held

that a finding of subject matter jurisdiétion is immediately appealable. Chew v. Newsome

Chevrolet, Inc., 315 S.C. 102, 104 (Ct. App. 1993); 15 S.C. Jur. Appeal and Error § 21. A court

errs when it fails to rule on a dispositive issue presented before it. See Karriem ex rel. Simmons

v. Sumter Cty. Disabilities & Special Needs Bd., 2015 WL 1396438, at *1 (S.C. Mar. 25, 2015).

In this case, Appellants have challenged the lower court’s subject matter jurisdiction over
this dispute on two occasions, once in its motion to dismiss and again in its motion .for
reconsideraﬁon. Despite these attempts to raise the issue, the lower court did not rule on
Appellants’ motion; Given that subject matter' jurisdiction is vital to a court’s authority to render
a decision in a matter, the court must rule on issues relating to its inherent authority to render a
decision. As the South Carolina Supreme Court noted in its 2015 decision, Kaﬁiem, the failure

to rule on a dispositive issue constitutes reversible error. See Karriem ex rel. Simmons v. Sumter

Cty. Disabilities & Special Needs Bd., 2015 WL 1396438, at *1 (S.C. Mar. 25, 2015). Echoing

Appellants’ motion to dismiss, the court should find that the lower court erred in refusing the

rule on Defendants’ motions to dismiss for lack of subject matter jurisdiction.



II. The Court May Consider FLASR and EMDDI’s Interlocutory Challenge the Lower
Court’s Decision As to Personal Jurisdiction, Venue, and Failure to State a Claim.

Although venue, personal jurisdiction, and a 12(b)(6) challenge are not traditionally
subject to interlocutdry appeal, they rhay nonetheless become appealable. In South Carolina,

“[é]n order that is not directly appealable will be considered if there is an appealable issue before

the court.” Cox v. Woodmen of World Ins. Co., 347 S.C. 460, 469 (Ct. App. 2001); Pruitt v.

Bowers, 330 S.C. 483 (Ct.App.1998); see Briggs v. Richardson, 273 S.C. 376 (1979). Subject

matter jurisdiction is immediatély appealable. Chew v. Newsome Chevrolet, Inc., 315 S.C. 102,

104 (Ct. App. 1993); 15 S.C. Jur. Appeal ahd Error § 21. Accordingly, the appellate éoun is
empowered to decide these issues in this appeal. For the sake of judicial economy the court
should consider appellants’ challengeé to the lower court’s rulings on venue, personal
jurisdiction, and failure to state a claim.

III.  The Lower Court Erred In Denying Appellants’ Motion to Dismiss For Improper
Venue. : '

The lower court erred in denying Appellants’ motion to dismiss for improper venue.
South Carolina treats forum selection provisions in contracts as being “prima facie valid and

enforceable.” Republic Leasing Company, Inc. v. Haywood, 329 S.C. 562, 566 (1998), vacated

because the parties settled, 335 S.C. 207 (1999). Courts in this state have'consistently enforced

these clauses. See, e.g., Minorplanet Systems USA Ltd. v. American Aire, Inc., 368 S.C. 146,

150 (2006); Atlantic Floor Services, Inc. v. Wal-Mart Stores, Inc., 334 F. Supp. 2d 875, 879 (D.

S.C. 2004). Where a litigant selects a forum that conflicts with the parties’ forum selection
clause, the trial court should dismiss the Respondent’s claims for improper venue. Atlantic Floor

Services, Inc., 334 F. Supp. 2d at 879 (dismissing claims because the forum selection clause

choosing Arkansas was enforceable). A court’s failure to enforce a contractual venue provision

constitutes reversible error. Stanley Smith & Sons v. D.M.R. Inc., 307 S.C. 413, 418 (Ct. App.




1992) (reversing lower court’s denial of a motion to transfer venue based on the parties’
coﬁtract).

In this case, this court should dismiss Respondent’s complaint against FLASR and EMDI
for improper venue. The parties’ contract provides, in pertinent part:

CONSENT TO JURISDICTION: VENUE

In the event a Party seeks injunctive or equitable relief, or the
Parties fail to resolve a dispute in accordance with the Dispute
Resolution provisions set forth herein, each of the Parties hereto
hereby irrevocably and unconditionally submits, for itself and
its property to the exclusive jurisdiction of any Delaware state
court or federal court of the United States of America_sitting in
Dover, Kenty County Delaware, and any appellate court from
any thereof, in any action or proceeding arising out of or relating
to this agreement.... ' '

Ex. A, InMotion Contract at 5. (emphasis added). By definition, the term “exclusive” means to
the exclusion of all other alternatives. Merriam-Webster, EXCLUSIVE, available at

http://www.merriam-webster.com/dictionary/exclusive (“Excluding or not admitting other

things”). Thus, when the barties agreed to submit to the exclusive jurisdiction in Delaware, they
chose to do so to the exclusion of all other jurisdictions, including South Carolina. By using the
words “exclusive jurisdiction,” the parties have foreclosed the right to sue in another venue that,
while otherwise authorized under state statute, is expressly prohibited by their agreement. The
contract clearly and unambiguously supports this interpretation and provides that the énly proper
venue for a cause of action is in Delaware. To interpret the contract any other way, as the lower
court and Respondent have done, ignores the fact that the parties have clearly and unmistakably
selected an “exclusive” venue for dispute resolution.

In its briéf to the lower court, Respondent has countered this argument with a curious

interpretation. Respondent maintains that the phrase “exclusive jurisdiction of any Delaware



[court]” means that the parties may sue in Dglaware unless they decide to sue somewhere else.
See, Ex. B, Plt. Resp. to Def. Motion to Dismiss (emphésis added). In its response to
Appellants’l motion to disrhiss, Respondent stated that the venue provision of the contract is
“permissive, not rﬁandatory” and that the exclusive jurisdiction clause merely prohibits the
parties from challenging venue of Delaware courts, should a party choose to file suit there. Ex.
B. Howevef, Respondent’s interpretation reads out the word “exclusive” from the contract
provision, which Respondent authored.' The phrase “exclusive jurisdictién of any Delaware
state court or federal court....” is clear.

Appellant also argued that “at the very least, the contract is ambiguous” and therefore the
issue should be submitted to the trier of fact for interpretation. Ex. B. Here again, Respondent’s

position is unavailing. “Whether a contract is ambiguous is a question of law.” S. Atl. Fin.

Servs., Inc. v. Middleton, 349 S.C. 77, 84, 562 S.E.2d 482, 486 (Ct. App. 2002), affd as

modified, 356 S.C. 444, 590 S.E.2d 27 (2003). In South Carolina, “[i]t is well settled that
ambiguities arising within a contract must' be construed against the drafter.” /d. InMotion drafted
the parties’ contract, which is evident from the first page of their agreement. Ex. A (“Thank you
for selecting InMotion...The following represents the consultation agreement....”) InMotion’s
logo also appears at the top of the first page and on the top of the signatufe page. Thus, even if
this court found that the term “exclusive jurisdiction” is ambiguous, it should be construed
against the drafter, InMotion, as a matter of law.‘ See id.

Finally, Respondent further argues that venue is therefore proper in South Carolina
because venue is authorized under the state venue statute. Absent a forum selection clause,

Respondent would be correct. But Respondent’s position ignores the fact that the parties have

! In opposing Defendants’ motion to dismiss for improper venue, Plaintiff ignores the clause it
authored, whereby they promised to submit “unconditionally” to the venue of Delaware courts



contractually overridden the Soutn'Carolina venue statute and enosen to 'lirnit the .vennes
available to resolving disputes over their contract. See Ex A.

‘The lower court embraced Respon'(ient’:s flawed argument. In its brief, three-sentence
decision, the court noted that ‘Venue was propef under the South Carolina venue statute,v S.C.
Code 15-7-20- and 15-7-30. Verdinl Order, “March 8. For the reasons expleined aboylle, that
decision was in error. | | |

IV.  The Lower Court Erred In Denymg Appellants’ Motion to Dismiss Respondent’
Clalms Against FLASR For Lack of Personal Jurisdiction.

The lower court erred in fmdmg that it had{ personal Jurlsdlction over FLASR, Inc.’
Personal jurisdiction may be established by meeting either the federal due process standard for
speciﬁc- in-personam or general in personaih jurisdiction. Although the lower court did not
- specify whether FLASR is subject to speciﬁc or genenal jurisdiction, the state lacks both.
Exercising jurisdiction over FLASR is eonstitutionally impermiséible and; therefore, dismissal is
necessary.

~To establish personal jurisdicti_on, the exercise of jurisdiction must (1) be auth"ofized
under the state-long arm statnte and (2) conlport with Due Process. Courts have interpreted the
South Carolina Loné Arm statute, codified as S.C. Code § 36-2-803 and § 3.6-2-802, to allow

courts to exercise jurisdiction to the fullest extent permissible. under the United States

Conetitution. - Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256 (1992).
Acco"rding'ly, the question of personal jurisdiction collapses into an analysis of theDue Process

Clause of the Fourteenth Amendment. Id.

% As noted above, while personal jurisdiction is not traditionally subject to interlocutory ’apf)eal, it
is appealable when there is an appealable issue before the court. Cox v. Woodmen of World Ins.
Co.; 347 S.C. 460, 469, 556 S.E.2d 397, 402 (Ct. App. 2001) (“An order that is not directly
appealable will be considered if there is an.appealable issue before the court.”) Accordmgly, the
court may hear Defendant’s challenge to personal jurisdiction.




a. The Court Lacks Specific In Personam Jurisdiction Over FLASR Because
FLASR Has No Contacts In The Forum.

The Due Process analysis for specific in personam jurisdiction is a three-pronged
analysis. The court must consider: (1) whether the Appellant has minimum contacts with the
forum state, (2) whether Respondent’s claim arises from those contacts and (3) whether
exercising jurisdiction ovver the non-resident Appellant is reasonable under the circumstances.
Id. at 259. In this case, South Carolina does not have personal jurisdiction because F LASR}lacks
minimum contacts with the state.

A party establishes “minimum contacts” only by purpoéefully availing itself of the
privileges of conducting activi‘ties in the forum state. See id. at 262. The concept of jurisdictioﬁ
based on minimum contacts “is premised on the concept that a corporation that enjoys the

privilege of conducting business within a state bears the reciprocal obligation of answering to

legal proceedings there.” CFA Institute v. Institute of Chartered Financial Analysts of India, 551
F.3d 285, 293 (4th Cir. 2009). The requirement that minimum contacts be purposeful insures
that an Appellant “will not be hauled into a jurisdiction solely as the result of random, fortuitous,

or attenuated contacts or the unilateral activity of another party or a third person.” Burger King

Corp. v. Rudzewicz, 471 U.S. 4’62, 475 (1985). A single contact with a party in state, such as
sending a financial document, is not sufficient to establish personal jurisdiction. Southern

Plastics Cofnpany, 310 S.C. at 262, 423 S.E.2d at.132.

FLASR.has no jurisdictionally significant contécts with the state of South Carolina. As
noted in its submissions to the lower court and supported by the A.fﬁdavit of Everett Dickson,
FLASR has never conducted business in South Carolina, never advertised or solicited business in
South Carolina, never contracted to provide business in the state, never obtained a license to

perform work in South Carolina, and has never had an employee or office in South Carolina.



Aff. Everett Dickson at 1-2. FLASR has no facility, no people, no business, and no agents in the
state of South Carolina. Id. In summary, Appellant FLASR Inc. has no contacts with this state.

In its argument to the lower court, Respondent asserted that FLASR is subject to
successor liability anci, accordingly, the jurisdictional contacts of its predecessor must be
imputed to FLASR. Compl. at §16; InMotion Brief In Opposition to MTD at 4. This position is
misguided.> Even if FLASR were a successor to EMDI, which it is not, successor liability does
not confer a forum state with personal jurisdiction. Successor liability is a theory of liability, not
a mechanism for subjecting an Appellant to the laws of a foreign forum state. See Simmons v.

Mark Lift Indus., Inc., 366 S.C. 308, 312 (2005) (discussing the contours of successor liability).

Imputing a predecessor’s jurisdictional contacts would undermine the point of requiring

purposeful-availment. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985).

Whether FLASR 'is liable for EMDI’s debts and contractual obligations is immaterial to the
question of whether it is subject to personal jurisdiction in South Carolina. Because FLASR has
no contacts with South Carolina, it is not subject to personal jurisdiction here.

b. The Lower Court Lacks General In Personam Jurisdiction Because FLASR
Is Not “Essentially at Home” In South Carolina.

South Carolina may not exercise general jurisdiction over FLASR, either. A court may
exercise general jurisdiction over a non-resident Appellant only where the Appellant’s
affiliations with the State are so “continuous and systematic as to render them essentially at

home in the forum State.” Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S.Ct. 2846,

2851 (U.S. 2011) (emphasis added). A corporation is at home, and general jurisdiction is proper,

* In addition to these two responses, Plaintiff offers conclusory statements. For example, Plaintiff
asserts that FLASR “was doing business in South Carolina.” Compl. at §3.Plaintiff offers no
support whatsoever for this conclusory allegation. Conclusory statements such as this are not
sufficient to support a finding of personal jurisdiction. Sullivan v. Hawker Beechcraft
Corporation, 397 S.C. 143, 151 (Ct.Ap.2011). Therefore, aside from offering a general denial,
FLASR need not address these statements in the instant appeal.




in the state in which the cbrporation is incorporated and the site of its principal place of business.

See Daimler AG v. Bauman, 134 S.Ct. 746, 760 (2014) (finding with respect to a corporation,

the place of incorporation and principal place of business are “paradig[m] ... bases for general
jurisdiction.”). For a foreign corporation to be subject to general personal jurisdiction in a state,
its contacts must be so pervasive that it is “comparable to a domestic enterprise in that state.”

Daimler AG v. Bauman, 134 S.Ct. 746, 758 n.11 (2014).

FLASR was initially incorporated in Delaware and is presently incorporated iﬁ Nevada.
Its principal place of bgsiness is in Atlanta, Georgia. FLASR does not have, and has never had,
offices, employees; or agents working in this state. F urther, as noted above, F LASR has never
contracted to provide serviceé in South Carolina and does not have a license to perform work in
thé state. In short, FLASR is not “at home” in South Carolina and, therefore, is not subject to
personal jurisdiction here.
V. The Lower Court Erred In Denying FLASR’s 12(b)(6) Motion to Dismiss

Respondent’s Breach of Contract Claim Because FLASR Is Not A Party To the
Contract Nor Subject to Successor Liability As A Matter of Law.

Respondent;s breach of contract claim against FLASR fails to state a claim on which
relief may be granted. The lower court erred in denying FLASR’s Motion to Dismiss this clairﬁ.
To recover for breach of contract, the Respondent must prove: “(1) a binding contract entered
into by the parties; (2) a breach or unjustiﬁabie failure to perform the contract; and (3) damage

suffered by the Respondent as a direct and proximate result of the breach.” Tomlinson v. Mixon,

367 S.C. 467, 479 (Ct.App.2006); Fung Lin Wah Enterprises Ltd. v. E. Bay Imp. Co., 465 F.

Supp. 2d 536, 542 (D.S.C. 2006).
In the complaint, Respondent sued both FLASR and EMDI for breach of ‘contract.

FLASR was not a party to the contract, however. See Ex. A. In fact, Respondent does not allege



that it entered into a contract With FLASR. Therefore, Respondent cannot prevail on a breach of
contract claim against FLASR.

Instead, as a basis for its contract claim against FLASR, Respondent argued that,
although it is not a party to the coﬁtfact, FLASR is nonetheless liable for EMDI’s debts because
it is as a successor entity to EMDI. Even taking everything in the complaint as true, this claim
must fail as a' matter of law.

By definition, successor liability ‘-is only applicable where there is “a 'successor or

purchasing company” involved. Simmons v. Mark Lift Indus., Inc., 366 S.C. 308, 312 (2005).

FLASR has not purchased EMDI (nor has Respondent alleged as much). Nor is FLASR a
successor entity. Even if everything in the complaint were true, EMDI cannot have a successor
entity because EMDI is a still an existing business. Therefore, given that 'FLASR is neither a
successor entity to EMDI nor a party to the contract, FLASR cannot be liable for breach of
contract as a matter of law. |

CONCLUSION

For the foregoing reasons, Appellants respectfully request that the Court reverse the
lower court’s order, denying the motion to dismiss.

[SIGNATURE BLOCK ON NEXT PAGE]
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EXHIBIT “B”



STATE OF.SOUTH C AROLIN A | IN THE COURT OF COMMON PLEAS
THIRTEEN I'H JUDICIAL DISTRICT

'COUNTY OF GREENVILLE No. 2015-CP-23-07012
INMOTION CONSULTING GROUP, LLC,
Plaintiff,
vs. | o o BRIEF IN OPPOSITION TO MOTIONS
- TO DISMISS OF DEFENDANTS
EMDI, LLC, and FLASR, INC,, EMDI, LLC AND FLASR, INC.
Defendants.

COMES NOW Plaintiff InMotion Consulting Group, LLC (“Plaihtiff’) and. respectfully
submits the following Brief in Opposition to the Motions to Dismiss of Defendants EMDI, LLC
(“EMDI”) and Flasr, Inc. (“Flasr”) (collectively, EMDI] and Flasr ate referred to as

“Defendants™).

INTRODUCTION

This case concerns a Business arrangement betWeen Plaintiff and Defendants, whereby .
Plaintiff agreed to provide services relating to the development and marketing of a portable
spittoon for smokeless tobacco users to use in public. After originally being solicited by EMDI’s
representative who was located and living iﬁ Greenville, South Carolina, EMDI and Plaintiff
entered into a written agreement in December 2012 in Greenville, South Carolina. As part of the
services rendered by Plamtlff EMDI chose the name “Flasr” for its product changed its email
addresses to reflect a domain name of “@F las_r.com” and incorporated Flasr, Inc., a Defendant in
this matter. Plaintiff continued to provide services to EMDI and Flasr, using the @Flasr.com
domain name, after Flasr’s incorpora‘tion. Despite Plaintiff’s attempts to recover the outstanding
amounts owed to Plaintiff for its work on the product, neither Defendant has paid Plaintiff, either

pursuant to the written agreement or in exchange for the services provided.
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As detailed herein, both Defendants’ Motions to_Dismiss should be denied for the
following reasons: personal jurisdiction exists in South Ca?olina over both Defendants, due to
thei_r solicitation of and communicétions with Plaintiff while Defendants’ representative was
living and located in Greenville, South Carolina; due to EMDI having its principal place of
business and operations in South Carolina; énd due to the execution of the relevant agreement in
* South Carolina. Venue is proper in Greenville County because the “consent to jurisdiction™ -
clause in the written agreement is permissive, because Flasr, a necessary party, did not consent to
jurisdiction in Delaware, and because South Carolina permits a case to be brought in the state
despite the_‘existence of a forum selection clause. Finally, Plaintiff has pleaded alternative
theories of recovery as permitted under Sputh Carolina, and has sufficiently stated a claim
against Flasr for unjust enrichment and quantum meruit.

ALLEGATIONS OF THE COMPLAINT

This case arises from an engagement and consulting services agreement eniered into
between Plaintiff and EMDI on or about December 12, 2012 (the “Agreement”), which provided
that, in exchange for the rendering:'of services by Plaintiff to EMDI, EMDI would provide
payment to Plaintiff upon invoice rqcéip_t. [Complaint, 9 6; 9]. Pursuant to the4 Agreement,
Plaintiff provided services to Defendz;nts between November 2012 and June 2013. [Complaint,
10]. As a consequence of the services provided by Plaintiff, EMDI‘ chose the name “Flasr” for
its Product, after which it cha,ngiecll its email addresses to reflect a domain name of
“@Flasr.com.” [Complaint, § 11]. F;lasr was thereafter incorporated to substitute and/or succeed
EMDI as the relevant entity in connection with the Agreement. [Complaint, § 12]. After Flast’s
incorporation, Plaintiff bggan providing service_s for or on behalf of Flasr, in addition to and/or in

substitution of EMDI. [Complaini; 9 17]. Defendants have failed to pay the outstanding
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amounts owing to Plaintiff, despite the Agreement and/or a past history of payments. [See

Complaint, 99 21-25].

LEGAL ARGUMENT

I Standard o

“In considering a motion fo dismiss a complaint baseci on a failure to state facts sufficient
to constitute a causé of action, the trial court must base its ruling solely on allegations set forth in
the complaint. [. . .] If the facts alleged and inferences reasonably deducible therefrom, viewed in
the light most favorable to the plain':tiff, would entitle the plaintiff to relief on any theory, then
dismissal under Rule 12(b)(6) is irrilproper. [. . .] The question is whether, in the light most
favorable to the plaintiff, and with every doubt resolived in his behalf, the complaint s,tétes any
valid claim for relief. [. . .] The complaint should not be dismissed merely because the court
-doubts the plaintiff will prevail in the action.” Doe v. Marion, 373 S.C. 390, 395 (2007)
(citations omitted). |

In Mid-State Dz’stributors,‘ Inc. v. Century Importers, Inc., 310 S.C. 330 (1993), the South
Carolina Supreme Court discussed fhe standard. for a Rule 12(b)(6) motion to dismiss in the
context of a challenge to jurisdiction:

South Carolina case law is settled that at the pre-trial stage of the proceedings, the
plaintiff need only make a prima facie showing by pleadings and affidavits. [. . .]

There is no ‘other evidence’ requirement for personal jurisdiction where the
complaint itself demonstrates jurisdiction. [. . .] In Berkeley PG Corp. v.
Southbank Tnv. Group, Inc., 291 S.C. 315, 353 S.E.2d 305 (Ct.App.1987), the
Court of Appeals held that it was not necessary for the plaintitf to show a binding
contract to be performed within the state, or that the contract was binding between
the parties; instead, the court opined that the plaintiff only needed to make a’
prima facie showing that the trial court should exercise personal jurisdiction. [. . .]

The prima facie showing of. personal jurisdhiction at the pre-trial stage is all
that is required to continue the civil action. To do otherwise would require a

{00340928.DOCX V. 1047.022233;} 3



much greater degree of specificity in the pléadings than is currently
mandated by the South Carolina Rules of Civil Procedure.

Id. at 332-335 (citations omitted) (emphasis added).

11. Personal Jurisdiction Exists Over Flasr

EMDI does not challenge persoﬁal jurisdiction. For this reason, this brief only discusse§

_ personal jurisdiction as it relates to Flasr. “The determination of Whether a court may éxercise

personal jurisdiction over a nonresident involves a two-step analysis. First, the trial judge must

determine .that the;, Soﬁth Carolina long-arm statute appliés. Second, the trial judge must.

determine that the nomeéident's contacts iﬁ South Carolina are sufficient to satisfy due process
requirements.” Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256, 259 (1992)
A. Statutory Autﬁority For the Exercise of Jurisdiction |

S.C. Code Ann. § 36-2-803(A)(1) “gives South Carolina broad powers to exercise
personal jurisdiction over a person as to a cause of action arising from the person’s transacting
any business in this State.” Southern Plaﬁtics, 310 S.C. at 260. Section 36-2-803(A)(7) permits
a court to' exercise personal jurisdiction over a person who enters into a contract “to be
perforrﬁed in whole or in part by either party in [South Carolina).”

Both of these suBsections apply to the facts of this case. Plaintiff has sufficiently plegded
successor liability in its Complaint, by al-leging that Flasr is a mere continuation of EMDI, that
EMDI transferred all or substantially all of its assets aﬁd ownership to Flasr, and that Flasr
remainea as the surviving and operating entity of the two Defendants. [See Complaint, 9 12-
16]. As the successor entity to EMDI, Flasr transacted business in South Carolina by soliciting
Plaintiff while Defendants’ representative was- in South Carolina, and by executing the
Agreement in South Carolina. All stibsequent meetiﬁgs between Defendants’ representative and

Plaintiff occurred in South Carolina. Defendants’ representative, at all relevant times, was

{00340928.DOCX V. 1047.022233;} 4



located and conducting business in South Carolina. The Agreement was to' be performed at least
in part in South Carolina, and both Defendants were transacting business in South Carolina. The
face of the Complaint and the Affdiavit of Chad Melnik (“Melnik Affidavit™) alleges as Sl.lCl"l.
[See Complaint, 1§ 6-7; Melnik Affidavit, 99 6-11].

Flasr was transacting business'in South Carolina via its representative, Everett Dickson,
and as the successor of EMDI. See‘ S.C. Code Ann. § 36-2-803(A)(1). The Agreement, which
applies equally to Flasr as EMDI’s successor entity, was to be berformed at least in part in South
Carolina. See S.C. Code Ann. § 36-2-803(A)(7). Because the actions that form the subject of the
Complaint fall under South Carolina’s long-arm statutes, personal jurisdiction rrigy exist as long
as due process is not violated.

B.  Due Process Is Not Violated

“[. . .] [D]ue process requires that there exist minimum contacts between the defendant
and thé forum state such that maintenance of the suit does not offend traditional notions of fair
play and substantial justice.” Southern Plastics Co. v. Southern Commerce Bank, 310 S.C. 256,
260 (1992). fl‘Further, due process mandates that the defendant possess sufficient minimum
contacfs with the forum state, so ‘that. ﬁe could reasonably anticipate being haled into court
thére.” Cockrell v. Hillerich & Bradsby Co., 363 S.C. 485, 492 (2005).

As discussed in the Melnik Afﬁdavit, at all relevant times, Flasr was doing business in
South Carolina upon information and belief, and particularly in light of the allegation that Flasr .
is EMDI’s successor entity. [See Melnik Affidavit, § 5; Complaint 4§ 12-16]. Plaintiff was
originally solicited by Defendants’ representative, Everett Dickson, while he was located and
living in Greenville County, South Carolina. [Seé Melﬁik Affidavit, § 6]. Moreover, Plaintiff

sent the Agreement to Defendants’ corporate representative in Greenville County, South
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Carolina, pursuant to the representative’s request, after which the representative executed the
Agreemeﬁt in Gréenville County, South Carol'ina. [See Melnik Affidavit, §f 8-9]. All subsequent
meetings between Plaintiff and Defendants occurred in South Carolina. [See Melnik Affidavit,
10].

Flasr, as the successor entity to EMDI, purposefully availed itself of the privilege of
engaging in business in Soutﬁ Cardliné. Flasr, continuing the work of EMDI, should have
reasonably anticipated being haled into court in South Carolina. Due process is satisfied, and the
courts of South Carolina have personal jurisdiction over Flasr.

C. At a Minimum, Plaintiff Is Entitled to a Full Evidentiary Hearing
Post-Discovery

If both parties submit dueling affidavits in connection with a lack of personal jurisdiction
argument, tﬁen the trial court “may hear the métter on affidavits presented by the respective
parties, but may direct that the matter be heard wholly or partly on oral testimony or
depositions.” See S.C. Rule Civ. Proc. 43(e). At the very least, should there be dueling affidavits,
Plaintiff should be permitted the opportunity to conduct discovery in order to determine the
extent and ﬁature of Flasr’s contacts with South Carolina. Plaintiff is entitled to use the discovery

process in order for the Court to be able to fully consider the jurisdictional issues.

III.  Venue Is Proper in Greenville County, South Carolina

Both parties rely upon the consent clause contained in the Agreement in support of their
Motion§ to Dismiss. The clause entitled “Consent to Jurisdiction; Venue” (the “Consent Clause”)
states that the parties submit to the jgrisdiction and venue of any state or federal court ih '
Delaware “in any action or proceeding arising out of or relating 'to this Agreement or the
transactions contemplated hereunder [. . .], and each of the Parties hereto hereby irrevocably and

unconditionally agrees that all claims in respect of any such action or proceeding may be heard

{00340928.DOCX V. 1047.022233;} 6



and‘determined in any- such Delaware state court or, to the extent permitted by law, in any such
federal court.” [Emphasis added]. The remainder of the Consent Clause discusses the parties’
consent to the jurisdiction and venue of the Delaware courts, should an action be brought there.

At the outset, review of the plain lélnguage of the Consent Clause indicatés that it is
permissive, not mandatory, and was intended to prevent thel parties from challenging the
jurisdiction and venue of Delaware courts, rather than to require any litigation to be brought
there. See North American Rescue Products, Inc. v. Richardson, 411 S.C. 371, 378 (2015)
(giving effect to a contract’s plain language as the best evidence of the parties’ intent). At the
very least, the language' of the subject forum selection clause is ambiguous and should be
submitted to the trier of fact for interpretation. See Hawkins v. Greenwood Development Corp.,
328 S.C. 585, 592 (1997).

Moreover, S.C. Code § 15-7-20 provides, “Notwithstanding a provision in a contract .
requiring a cause of action arising under it to be brought in a location other than as provided in
this title and the South Carolina Rules of Civil Procedure for a similar cause of action, the cause
of action alternatively may be brought in the manner provided in this title and the South Carolina
Rules of Civil‘Proéedure for' such causes of actioﬁ.”

South Carolina law therefore lpermits Plaintiff to bring this action in Greenville County,
South Caroling, despite the Consent Clause, should it be enforceable and/or applicable. The
venue statutes further authorize this venue. Under S.C. Code § 15-7-30(F) & (G), an action
against a foreign corporation must be bfdught and tried in the county in which the corporation
maintained its principal place of business at the time' the cause of acti'on arose, or in which the :

most substantial part of the alleged wrongful acts giving rise to the cause of action occurred.
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As alleged, EMDI’s principal place of business, at all relevant times, was in Greenville
County, South Carolina. Moreover, Defendants’ failure to pay Plaintiff constitute the wrongful -
acts giving rise to this action, and such failure occurred by Defendants’ representative, who at all
relevant times was living and conducting business in Greenville County, South’ Carolina. This

| case is properly brought against Defendants in this venue. See also S.C. Code § 15-7-30(B).

Finally, thefe was never any busine;s conducted betyveen the parties in Delaware. To
transfer this ma:cter fo Delaware would impose upon thé Plaintiff an undue hardship, as Plaintiff
does not reside in and/or visit or conduct business in Delaware; nor do any of Plaintiff’s
employees or agents who would need to provide testimony in this matter. Presumably, to transfer
this matter to Delaware Would'also impose upon the Defendants aﬁ undue hardship, as, upon

* information and belief, neither of the Defendants resides in and/or visits or conducts business in
Delaware, nor do any of the Défendants’ employees or agents who would need to provide
testimony in this rﬁatter. [See Melnik Affidavit, f 13-15].

IV. Plaintiff’s Complaint Sufficiently States a Claim Against Flasr

“The elements to recover for unjust enrichment based on quantum meruit, quasi-contract,
or'implied by law contract, which are equivalent terms for equitable relief, are: ‘(1) a benefit
conferred by the plaintiff upon the defendant; (2) realization of that benefit by the defendant; and
(3) retention of the benefit by the defendant under ci,rcumstances that make it inequitable for him

to retain it without paying its value.”” Regions Bank v. Wingard Properties, Inc., 394 SC 241,
257 (2011). In deciding a motion to dismiss brought pursuant to Rule 12(b)(6), the trial court
must treat all material factual allegations in the complaint as true.

Here, Plaintiff has alleged the following statements concerning F}asr, all of vwhich must

be taken as true:
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* Flasr, Inc. was incorporated as the successor entity to EMDI and began to operate as
the successor in interest and in lieu of EMDI in connection with the Product.

* EMDI transferred all or substantially all of its assets and ownership to Flasr after
Flasr’s incorporation.

e Flasr is a mere continuation of EMDI, as Flasr has some of the same shareholders,
directors and officers, including without limitation, Everett Dickson; the transfer of .
assets and shareholders, directors and officers from EMDI to Flasr amounts to a de
Jacto merger of the two companies.

¢ Flasr remained as the surviving and operating entity after the transfer of assets from
EMDI to Flasr.

o Flasr is the successor entity to EMDI and is therefore liable for the debts of EMDI.

e After Flasr’s incorporation, Plaintiff began providing services for or on behalf of
Flasr, in addition to and/or in substitution of EMDI.

e After Flasr’s incorporation, Plaintiff’s business transactions were with Flasr and
Everett Dickson on behalf of Flasr.

e Flasr and EMDI have therefore benefited from the services provided by Plaintiff.
e Defendants have failed to pay the outstanding amounts owing to Plaintiff.

e Plaintiff provided services to Flasr at the request and direction of Flasr for which
Plaintiff has not been compensated.

e Flasr has received a benefit from Plaintiff’s actions and services.
» Plaintiff expected to be paid for such services and this expectation was reasonable
because, among other things, Plaintiff provided the services at the express request and

direction of Flasr.

e Flasr knew or should have known that Plaintiff expected to be paid for the services
provided.

e Allowing Flasr to retain the benefits of the services provided by Plaintiff without
paying for them would result in unjust enrichment.

[See generally Complaint].
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Plaintiff has therefore sufficiently alleged a claim for unjust enrichment and quantum

meruit. Under the standard for Rule 12(b)(6) motions to dismiss, anything asserted by Flasr to

the contrary in its Motion to Dismiss cannot and should not be considered at this dismissal stage.

S.C. Rule Civ. Proc. 8(e)(2) provides:

A party may set forth two or more statements of a claim or defense alternatively
or hypothetically, either in one count or defense or in separate counts or defenses.
When two or more statements are made in the alternative and one of them if made
independently would be sufficient, the pleading is not made insufficient by the
insufficiency of one or more of the alternative statements. A party may also state
as many separate claims or defenses as he has regardless of consistency and
whether based on legal or on equitable grounds or on both.

Plaintiff has pleaded alternative theories of recovery, as it is entitled to, against the parties

SO to preserve its right to do so and ensure proper recovery.

CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court deny Defendants

EMDI and Flasr’s respective Motions to Dismiss in their entireties.

THIS the 5% day of February, 2016.
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HAMILTON STEPHENS
STEELE + MAR

\ .
Allen L. Wést (S Bal No. 15674)

201 South egelStr e‘ ,\Su'te 2020
Charlotte, Nyrth Caroliga 28244-2020

Telephone: (704) 344-1117
Fax: (704) 344-1483
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon all parties and/or counsel of

record was served upon all counsel of record via Federal Express, overnight mail, postage prepaid
and addressed as follows:

S. Sterling Laney 1II REC , ,
Michael S. Cashman BIVE
Womble, Carlyle, Sandridge & Rice, LLP , F D
550 South Main Street, Suite 400

Greenville, SC 29601 JUL 13 2016
+ Facsimile: (864) 239-5862
mcashman@wecsr.com; slaney@wecsr.com SC COU” Of Appea)s

Attorneys for Defendants

By: %
Allen L.W

This the 5™ day of February, 2016.

HAMILTON STEPHENS

STEELE + MARTIN, PLLC

201 South College Street, Suite 2020
Charlotte, North Carolina 28244-2020
Telephone: (704) 344-1117
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“WOMBLE

550 South Main Street

CARLYLE B . suite 400 |
il 1 .
SANDRIDGE Greenville, 5C 2?_6'0 Michael S. Cashman
: . oy . : Direct Dial: (864) 255-5430
Mailing Address: .
& RICE Post (gfﬁce Box 10208 K Direct Fax: (864) 239-5880
A LIMITED LIABILITY ! ) . .

PARTNERSHIP Greenville, SC 29603 E-mail: mcashman@wcsr‘com

Telephone: (864) 255-5400
Fax: (864) 255-5440
www.wtsr.corn

July 12,2016 /RECEEVED'

JUL 13 2015

Jenny Abbott Kitchings SC Co
Clerlz of Court ¢ o urt Of App ea’S
South Carolina Court of Appeals

1220 Senate Street

Columbia, SC 29201

Re: FLASR, Inc. and EDMI, LLC. v. InMotoin Consulting Group, LLC
Appeal from Greenville County Court of Common Pleas
. Appellate Case No. 2016-001105
Dear Ms. Kitchings:

Attached please find the original and one copy of the Brief of the Appellant in the -
above-referenced matter. Please return a filed copy to us in the stamped, self-addressed envelope
enclosed. ‘

By copy of this letter to Allen L. West, we are serving him a copy of same.

With kind regards, I remain

Sincerely yours,

Michael S. Cashman

MSC/dps
Enclosure

ccC: Allen L. West, Esq.
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