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The South Carolina Court of Appeals

Nationstar Mortgage, LLC, Respondent,
V.
Rhonda Lewis Meisner, Appellant.

Appellate Case No. 2013-002694

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordmgly, the

petition for rehearing is denied. , ”

Columbia, South Carolina

CC.

Rhonda Lewis Meisner , Fi LE .

Magalie Amelia Arcure, Esquire

Robert A. Muckenfuss, Esquire _ -»!!ﬁsms 97 ao&,
The Honorable Mikell R. Scarborough | /




THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Nationstar Mortgage, LLC, Respondent,
V.
" Rhonda Lewis Meisner, Appellant.

Appellate Case No. 2013-002694

Appeal From Charleston County
Mikell R. Scarborough, Master-in-Equity

Unpublished Opinion No. 2016-UP-187
Submitted March 1, 2016 — Filed April 27, 2016

AFFIRMED

Rhonda Meisner, of Blythewood, pro se.

Robert A. Muckenfuss, of McGuireWoods LLP, of
Charlotte, NC, and Magalie Arcure Creech, of Finkel
Law Firm LLC, of Charleston, for Respondent.

PER CURIAM: Rhonda Lewis Meisner appeals the master's order and judgment
of foreclosure and sale, arguing the master erred in (1) granting summary judgment
in favor of Nationstar Mortgage, LLC (Nationstar), (2) finding Nationstar had



standing to pursue foreclosure, (3) giving legal and tax advice, and (4) finding the
subject property was not Meisner's primary residence. We affirm.'

1. Astoissues 1 and 2, we find the master did not err in ordering the foreclosure
and sale of Meisner's property because Meisner conceded the issue of summary
judgment, and in doing so, also conceded Nationstar had standing.? See TNS Mills,
Inc. v. 8.C. Dep't of Revenue, 331 S.C. 611,617,503 S.E.2d 471, 474 (1998) ("An
issue conceded in a lower court may not be argued on appeal.”); S. Ry. Co. v.
Routh, 161 S.C. 328, 333, 159 S.E. 640, 642 (1930) (finding an issue conceded to
the circuit court cannot be argued on appeal).

2. Asto issue 3, we find this 1ssue is not preserved. See S.C. Dep't of Transp. v. M
& T Enters. of Mt. Pleasant, LLC, 379 S.C. 645, 658, 667 S.E.2d 7, 14 (Ct. App.
-2008) ("It 1s well settled that an issue must have been raised to and ruled upon by
the [trial] court to be preserved for appellate review."); Degenhart v. Knights of
Columbus, 309 S.C. 114, 118,420 S.E.2d 495, 497 (1992) ("An issue on which the
[master] never ruled and which was not raised in post-trial motions is not properly
before this [c]ourt.").

3. Asto issue 4, we find this i1ssue was conceded to the master. See TNS Mills,
Inc. v. §.C. Dep't of Revenue, 331 S.C. at 617, 503 S.E.2d at 474 ("An issue
conceded in a lower court may not be argued on appeal.").

AFFIRMED.

THOMAS, KONDUROS, and GEATHERS, JJ., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.

? We note Mesiner also raised the issue of subject matter jurisdiction within her
argument on Nationstar's lack of standing; however, the master had the power to
hear an action in foreclosure. See Johnson v. S.C. Dep't of Prob., Parole, &
Pardon Servs., 372 S.C. 279, 284, 641 S.E.2d 895, 897 (2007) ("[S]ubject matter
jurisdiction refers to a court's constitutional or statutory power to adjudicate a
case."); Rule 53(b), SCRCP ("In . . . an action for foreclosure, some or all of the
causes of action in a case may be referred to a master . . . .").
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Your appellant Rhonda Meisner, respectfully request a petition for rehearing, for the

reasons set forth below:

The Order of this Honorable Court is in conflict with previoﬁs rulings by this Honorable
Court and the Appellant respectfully petitions the Court for a rehearing. The Order also appears
to conflict with prior decisions of the Supreme Court of South Carolina and the Supreme Court
of the United States of America. The Court ruled that your appellant Rhonda Meisner conceded
the bank had standing to sue in the foreclosure action. However, the real party in interest
argument and the argument that the plaintiff lacked standing was ruled on by the distri;:t court
judge prior to the referral to the Master in Equity; however, the Master in Equity a:lso ruled the

plaintiff had standing.

As this Court ruled in Lennon, “[A] threshold inquiry for any court is a determination of
Justiciability, i.e. whether the litigation presents an active case or controversy. ‘No justiciable
controversy is presented unless the plaintiff has standing to maintain the action.”” Lennon v.
South Carolina Coastal Council, 330 S.C. 414, 415, 498 S.E. 2d 906, 906(Ct. App. 1998)

) (citations omitted). Standing must be determined prior to the Court having a justiciable
controversy. Here, the plaintiff does not have standing to maintain the action and the Court’s

subject matter jurisdiction is therefore not invoked.

/ The Supreme Cc;u:t of t:he United States ruled that the only party that has standing to sue
in a mortgage foreclosure action is the holder of both the note and the mortgage. Carpenter v
Longen, 83 U. S. 16 Wall. 271 (1872). As the Supreme Court in Carpenter noted, “[T]his case is
a different one from what it would be if the mortgage stood alone, or the note was non-
negotiable or had been assigned after maturity”. /d. at note 2. “[T]he note and mortgage are

inseparable; the former as essential, the latter as an incident. An assignment of the note carries

1



the mortgage with it, while an assignment of the latter alone is a nullity.” /d. at note 3. Here, the -

note and mortgage were given to two separate and distinct legal entities.

Here, MERS, Inc. testified to the Nebraslza Supreme Court that it never owns or holds
the notes associated with the mortgages it records. Mort. Electronic Reg. Sys. jnc., v. Nebraska
Dept. of Banking, 270 Neb. 529, 530, 704 N. W. 2d. 784 (2005). The assignor, MERS, inc. did
not own the note. Therefore, all of the assignments in this case were made by the “nullity” as the
Supreme Court noted in Carpenter. Importantly, for arguments sake, even if MERS did own the
note and the mortgage, the assignment to the current plaintiff occurred after the inception of the
suit, which as was argued in the initial brief of the appellant, means that Aurora loan services did
not have standing at the inception of the lawsuit and therefore there is no justiciable controversy
pursuant to this Court’s previous ruling in Lennon. As also argued, the appellate Courts Qf
Florida, Alabama and other states have ruled plaintiff’s in a mortgage foreclosure action cannot

retroactively cure their lack of standing at the inception of the suit by a subsequent assignment.

The Carpenter ruling was handed down in. 1872 and has not been overruled by the
Supreme Court. The South Carolina Supreme Court explained the difference between standing,
the capacity to enter into the lawsuit, which involves the subject matter jurisdiction of the Court
and the real party in interest to the lawsuit, which is waivable. Wright, Miller, and Kane,
Federql Practice and Procedure § 1542 at pp. 328-329 (1990). Bardoon Properties v. Eidilon
Corp., Additionally as this Court observed in Powell ex rel. Kelly v Bank of America, “[S]tanding
refers to ‘a party’s right to make a legal claim or seek judicial enforcement of a duty or right™.
‘Standing is... that concept of justiciability that is concerned with whether a particular person
may raise legal arguments or claims.”” Powell ex rel. Kelley v. Bank of Am., 379 S.C. 437,

444,665 S.E. 2d 237, 241 (Ct. App. 2008). (citations omitted).
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The South Carolina Supreme Court has ruled, and .it is well settled, that subject matter
Jurisdiction may be raised at ar;y time even on appeal. In order for the Court to have the authority
to hear the case and invoke the jurisdiction of the Court the plaintiff must have standing and a -
justiciable controversy for the court to determine. Johnson v. State, 319 S.C. 62, 459 S.E. 2d 840
(1983). Atlanta Skin and Cancer v. Hallmark Gen'l Partners, 320 S.C. 113, 463 S.E. 2d 600
(1995) (holding subject matter jurisdiction cannot be waived or conferred by consent). Here, the
four corners of the documents evidence, the owner of the note and mortgage are separate and
distinct legal entities. Because the United States Supreme Court ruled that only the holder of the

“note and the mortgage can foreclose, the Plaintiff does not have standing to sue for a mortgage

| foreclosure in this case. The petitioners argue the holder of the note can foreclose; however, this
argument 1s in contradiction to t.he United States Supreme Court decision in Carpenter. While
possession of the note would allow a ‘suit on the note’ possession of the note when the mortgage
was given in favor of another legal entity is not sufficient for a mortgage foreclosure action. The

appellant argues the judgment of the Master in Equity should be voided.

For the above reasons, the arguments in the appellant’s initial brief, and the appellant’s
reply brief, the appellant, Rhonda Meisner respectfully requests the Court of Appeals to review

the issued decision of April 27, 2016.

Respectfully Submitted,

May 12, 2016 . é@%«b\
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