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STATEMENT OF ISSUES ON APPEAL.

Did the circuit court properly hold that S.C. Code Ann. § 38-77-144 prohibits State
Farm from including a personal injury protection (“PIP”) set off for benefits paid by its
insured’s employer’s workers’ compensation carrier when SC Code Ann. § 38-77-144

prohibits a set off? .



STATEMENT OF THE CASE

The Complaint for this Aétion was filed on April 17, 2015 in the Spartanburg County
Court of Common Pleas. Plaihtiffs claimed that State Farm Mutual Automobile Insurance
-Company ("State Farm") breached its insurance contract and duties of good faith and fair
dealing by not paying to Plaintiffs Athe full amount of the .State Farm personal injury
protection ("PIP") policy after Plaintiff Wadette Cothran’s medical bills and lost wages
admittedly exceeded the fpll amount of the State Farm PIP coverage available (R. p. 26).

On November 17, 2015, Ju}dge L. Casey Manning granted Plaintiff's Motipn for
Summary Judgment for their breach of contract claim and denied State Farm's Motionv for
Summary Judgment for IPlaintiffs' breach of contract claim. (R. p. 14). State Farm
subsequently filed a Motion to Reconsider, which was denied by an oyder of January 26,
2016 without oral argument (R. p. 15). State Farm filed its Notice of Appeal on February 5,
-2016. On March 1, 2016, Counsel for Plaintiff received State Farm’s Initial Brief and
Designation of Matter by mail.

STATEMENT OF FACTS

By virtue of the Parties' Stipulation, there are no material facts in dispute regarding
the issue before this Court, and the Parties agree that the only question before this Court is
one of law. (R. p. 27). For the purposes of the legal deterfnination, the stipulatéd facts are
that Plaintiff Wadette Cothran was involved in a work-related motor vehicle accident in

- which her medical expenses were paid by her employer's workers' compensation insurance
y



carrier. Cothran's State Farm automobile insurance policy provided $5,000.00 in PIP
coverage (R. p. 26). State Farm denied payment of medical expenses that had already been
paid by Cothran's empioyér's workers' compensation carrier' based on its pélicy provision
that stated that personal injury protection was "excess over any benefits recovered under any
workers' compensation law c;r any o;[her similar law." (R. p. 40).

The sole issue before the circuit court was whether this provision constituted a
"set-off" that was prohibited by S.C. Code § 38-77-144 (R. p. 26).

STANDARD OF REVIEW

This appeal concerns only the legal issue of the interpretation of an insurance policy.
In addition, all relevant facts have been stipulated, and the only issue before this court is,
therefore, a legal question for which the role of the appellate court is to determine whether

the trial court properly applied the law to the stipulated facts. See, eg., Nationwide Mut. Ins, '

Cov. v. Prioeau 359 S.C. 238, 241, 597 S.E.2d 165, 167 (Ct. App. 2004).
ARGUMENT

L. The Plain Meaning Rule Requires That The Decision Of The Circuit Court Be
Affirmed. , -

A. The case can be decided without looking beyond the text of S.C. Code
Ann. § 38-77-144.

The dispositive issue in this case is whether Plaintiff Wadette Cothran is entitled to
collect under her State Farm PIP policy when the policy provides, under .its "Workers'

Compensation Coordination” clause, that "[a]ny personal injury protection coverage



provided by this policy applies as excess over any benefits recovered under any workers'

compensation law or any other similar law." Section 38-77-144 states, in its entirety, .
There is no personal injury prthection (PIP) coverage mandated under the automobile
insurance laws of thié State. Any referencé to personal injury protection in Title 38
or 56 or elsewhere is deleted. If an insurer sells no-fault insurance coverage which
provides personal injury protection, medical payment coverage, or economic loss
coverage, the coverage shall not be assigned or subrogated and is not subject to a
set off.

(Emphasis Added).

As the South Carolina Supreme Coﬁrt has articulated:
The cardinal rule c;f statutory construction is to ascertain and effectuate the
intent of the legislature. Under the plain meaning rule, it is not the court's
place to change the meaning of a clear and unambiguous statute. Where the
statute's language is plain and unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not needed and thé court has
no right to impose another meaning. What a legislature says in the text of a
statute is considered the best evidence of the législative intent or will.
Therefore, the courts aré bound to give effect to the expressed irifént of the

legislature.



Hodges v. Rainey, 341 S.C. 79, 85, 533.S.E. 2d 578, 581 (2000) (Internal Citations and
Quotations Omitted). Furthermore, “[i]t is settled law that statutory provisions relating to

an insurance contract are part of the contract, and that a policy provision which contravenes |

an applicable statute is to that extent invalid.” Boyd v. State Farm Mut. Auto. Ins. Co., 260 -
$.C. 316, 195 S:E.2d 706 (1973). | |

Under current PIP law, PIP coverage is “not subject to a set off.” It is clear that' a
PIP carrier, under the law that existed before Act 148 of 1989 repealed mandatory PIP
coverage, was not required to make payment if workers’ compensation insurance had already
made payments to the injured insured.' Section 56-11-150 (later recodified as Section 38-
77—29O(d))1, provided an “exclusive list of exceptions from the duty of a PIP insurer to pay

benefits.” Benat v. State Farm Mut. Ins. Co., 286 S.C. 132, 133,333 S.E.2d 57, 58 (Ct. App.

1985) (Emphasis added). As noted in State Farm Mut. Auto. Ins. Co. v. Richardson, 313

S.C. 58,437 S.E.2d 43 (1993) Act 148 of 1989 repealed mandatory PIP coverage and made
it optional, and these “ sweepmg reforms in automobrle insurance law” specifically included
a repeal of “Section. 38-77-290 [formerly the Section 56-11-150 referred to in Benat] ?

Richardson at 62, 45 The now- repealed § 38-77-290(d) stated,

! See Maybank et al The Law of Automobile Insurance in South Carolina, 5th Ed.,
V-19 (2002).




Benefits payable under the coverages required to be offered by section 38-
77-240 must be reduced to the extent that the recipient had recovered benefits
under workers’ compensation laws of any state or the federal government.

(Emphasis Added). SC. Code Ann. Section 38-77-290(d) (Law. Co-op. 1989 quoted in

Burnet R. Maybank, et al., The Léw of Aﬁtomobile Insurance in South Carolina, V-19, 5t
ed. 2002). Even when éet off for workers’ compensation benefits was allowed, it was for
only mandatory PIP coverage—not for voluntarily purchased coverage.

The former law, therefore, mandated a PIP setoff for workers’ compensation benefits
that had been paid (“mus't be reduced [. . .]”) for mandatory PIP. Pre-1989 PIP law “also
allowed assignments to hospitals, physicians and other medical providers, so long as the
provider did not require assignment of benefits as a condition of t‘reatment.” Maybank, et

al., The Law of Automobile Insurance in South Carolina, V-19 (2002). When the original,

mandatory PIP law was enacted, it also allowed a “tortfeasor setoff,” as analyzed below.
Furthermore, the Legislature contemplated allowing the PIP carrier to subrogate against the
money paid by the “tortfeasor” (i.e., the liability insurance carrier) rather than allowing the
“tortfeasor” a setoff for what was paid by the PIP carrier but decided against it because the
“Legislature felt that a setoff provision would be more economical and administratively
feasible than a provision Aallowing subrogation by the first party insurance carrier [i.e., the

PIP carrier].” Mayb'ank, et al., The Law of Automobile Insurance in South Carolina, V-16

(2002). Id. (Emphasis Added). It is important to note that, even when set off and



subrogation for PIP Were allowed, the Legislature determined that it was not “feasiblé” énd
not “economical” to allow the PIP carrier to be the-entity to assert subrogation and
asslgnment rights against non-PIP c0\lerage—the very thing that State Farm is alleging itis
entitled to do in the case at bar based on the law as it exists after the “swee];ling reforms”
noted in Richardson eliminated subrogation and set off from PIP law.

" The Legislature’s “sweeping reforms” in 1989 that made PIP optional clearly; in the
word of the current statute, “deleted”’ assignments, subrogation, arld set-offs, including any
formerly permissible instance of subrogation, assignment, or set off that was found in
“exclusive list of exceptions from the duty of a PIP insurer to pay benefits.” Benat, 286 S.C.
132, 133, 333 S.E.2d 57, 58. Under South Carolina Law, “It isl well settled by our decisions

that the code as adopted is the general law and the omissions are lost.” Independence Ins.

Co. v. Independent Life & Acc. Ins. Co., 218 S.C. 22, 31 61 S.E.2d 399, 403 (1950)

(Emphasis Added). Because the exclusive list of exceptions from tlle duty of the PIP has
been “deleted” by the current § 38-77-144, the PIP carrier’s defense to paying benefits based
on a set off that was included in that list has likewise been “deleted.”

Clearly, the former la\y alléwed this setoff for PIP coverage that was “requiréd to be
offered” (i.e., fo'rrherly mandatory PIP) so that it was set off by amounts paid by‘ a workers’
compensation insurance carrier. The former law also allowed assignment, and the
Legislature considered allowing subrogation by the PIP carrier against olher coverage.

Accordingly, the absence of a provision allowing set off for workers’ compensation benefits



where one previously existed clearly evidences the legiélature’s intention that Section 38-
77-144 was the comprehensive Legislative statement concerning the issue of when PIP must
be paid and who could allege an inte?est as a result of the PIP payment. Under the current
Statute, “no personal injury protection (PIP) coverage [is] mandated.” An insurance carrier
that chooses voluntarily to sell PIP cdveragé must provide it with the understanding that it
is not subject to assignment, subfogation, or set off.

The only statutory provision in existence that may form the basis of duties to ]::;ay PIP
coverage or rights of persons to assert an interest in PIP coverage that has been paid is the
current Section 38-77-144, as the entire history of PIP coverage (and the jurisprudence
interpreting it) that existed prior to the 1989 amendment has been expressly “deleted.”

Accordingly, under the current state of South Carolina PIP 1a;w, any policy provision
that constitutes a “set off” must be invalid. South Carolina law makes clear that
denominating first party automobile coverage as “excess” to another policy of a different
statutorily classified coverage is, by definition, a setoff. The form of coverége.that is
probably closest in kind to PIP coverage (i.e., another form of first éarty, éutomobile
coverage) is underinsured motorist coverage (“UIM”). UIM is defined, under S.C. Code.
Ann. Section 38-77-160, “to provide coverage in the event that damages are sustained in

excess of the liability limits carried by an at-fault insured or underinsured motorist.” As the

Supreme Court held in Broome v. Watts, 319 S.C. 337,341,461 S.E. 2d 46, 48, this “excess”



dénomination constitutes a setoff: “The very definition of UIM insurance mandates a sez-
off.” (Emphasis Added).

More importantly, the credit claimed in connection with PIP coverage itsglf has been
called a set off. The South Carolina Sﬁpreme Court formerly determined that the credit
claimed by the liability insurance company for the money paid by the PIP insurance

company was, by definition, a set off (“We termed this tortfeasor liability reduction [after

the PIP carrier has paid its PIP coverage] a ‘set-off’ in Moultrie v. North River Ins. Co., Inc.,

272 S.C 53,249 S.E.2d 158 (1978).” State Farm Mut. Auto. Ins. Co. v. Richardson, 313

SC 58,437 SE.2d 43 (1993). That is, if the credit alleged by a third party carrier against PIP
coverage is, by .definition, a set off, then then the credit alleged by the PIP carrier against
third party coverage must also be termed a set off.

The Moultrie Court noted, in fact, that the PIP carrier’s assertion that it could claim
credit for liability payment was a “setoff” that \was invalid because the statute “only requires
a setoff by fhos?: bersons who have already received benefits from their own carrier,” and
‘not by the PIP carrier who sought a setoff for the payfnent of insurance prpceeds that exist
* outside of the first party PIP rélationship. 'Moultrie at 56, 159. (Emphasis added). Déspite
State Farm’s contention that “tortfeasor” must be read literally, the history of PIP setoff la§v
makes clear, in every case cited abox;e, thqt “tortfeasor” has traditionally signified third party

insurance, and not the natural person who was the literal “tortfeasor.”



State Fafm goeé to great lengths in its argumenté not to state oﬁtright Whaf its position

in this cése must be in order for it to have any semblance of conéistency. State Fafm states
' repeateAdly that‘its policy provisioh is merely a permissible “excess” coverage provision. It
states that the éir’cuit cou.rt “circumvented” the question of what a setoff is by “presupposing
a clear and specific :de.finition of sgtoff’ and applying the plain rheaning r'ule instead of
applying State Farm’s asserted intefpretation of Richardson. (Dcf. Brief‘ at 13). The
insurmountable obstacle to assenting to State Farm’s position is that the’w'ord that State Farm
wishes to insist applies to the policy provision at issue 1n this case, “excess,” is not addressed

in the Richardson opinion. That is, to benefit from the Richardson langnage that State Farm

3

asserts must be interpreted so as to allow its “excess” policy provision requires accepting the
language of | the RickKl.ardson ol‘)i;;ion that a “setoff” applies “only” to the “tortfeasor.”
Therefore, in order to rely on Richard‘son,--State Farm must, if only tacitly, acknowledge th_at
its déniaI of coverage in this case is based. on the fact that it is alleging’a “setoff™ for Workefs’ ‘
compensation payments. If it does not assert that it is alleging a “setoff,” then_ i_f[s reliance
" on Richardson, however_tenuoﬂs to begih With, is entirely unfounded. Its position, after all,
© is that ‘A’Richardson allows a “setoff” for any entity other thaﬂa tortfeasor. Once State Farm
is forced to admit that what it asserts is a setoff, its proposed interpretation rnﬁst run smack
into the inscription on the wall that is the statute: “the covérage [. . .] is not subject to set

Of 2

IL. Richardson Does Not Support State Farm’s Position.

10



A. Richardson did not resuscitate the statutorily eliminated _workei‘s’ .,
compensation setoff; instead, Richardson applies only to the stacking
of PIP coverage. " -

State Farm alleges that Richardson allows a setoff to be alleged by a personal injury

A protection insurance carrier. 'In Richardson, a‘ State Farm insured was injured in an
automobile accident and claimed PIP benefits on two State Farm PIP policies. State Farm
alleged that‘RiChardsQn was entitled to only one. In Richardson, State Farm denied that its
policy had a set off provision, and it denied that the issue of a set off was before the Court.

- Instead, in Richardson, State Farm “contend[ed] that its policy comprise[d] an anti;sf[acking

clause rather than a set-off.” 1d. at 60, 44. (Emphasis Added). The policy provision at issue
in Richardson was not the setoff, or “excess,” provision at issue in the case at bar but one'
stating that “the total linnts of liability under all such policies shall not exceed that of the
policy with the highest limit of liability.” Id. at 58, 44. That is, the prohibition at issue in

Richardson related only to the. stacking of multiple policies of the same tyf)e of coverage

(PIP) and di(;l not address denominating the PIP policy as excess to a non-PIP nolicy neld by

a third party to the PIP Insurer—PIP Insuréd relationship.  Under South Carolina law,

stacking is defined as “the insured's recovery of damages under more than one policy until

the insured satisfies all of his damages or exhausts the limits of all available policies.” Cont'1 -

- Ins. Co. v. Shives, 328 S.C. 470, 473, 492 S.E.2d 808, 810 (Ct. App. 1997). Perhaps the
most commonly stacked covefages are uninsured motorist (“UM”) coverage and

‘underinsured motorist coverage, and the stacking of those coverages

11



is governed specifically byl statute. See S.C. Code Ann. § 38-77-160
(Supp.1996). Construing specific statutory language, we have held an insured
is entitled to stack underinsured or uninsured coverage iﬁ an amount no

~ greater than the amount of coverage on the vehicle involved in the accident.
To this extent, stacking cannot be contractually prohibited. Where none of
the insured's vehicles is involved in the wreck, however, stacking Qf
underinsured or uninsured coverage may be prohibited.

Ruppe v. Auto. Owners Ins. Co., 329 S.C. 402, 405-06, 496 S.E. 2d 631, 632 (1998).

(Internal Citations and Quotations Omitted). According to the Suprerﬁe Court, coverage that
is “not statutorily required” may be precluded from stacking by the terms of an insurance
policy because parties are free to choose tﬁe terms of coverage that is “not governed by
statue,” and “[t]he guiding principle to be gleanqd from our current stacking law is that
stacking may be prohibited by contract if such a prohibition is consistent with statutory
insurance requirementé.” Id. at 406, 633

Accordingly, the Ricﬁardson Court merely reaffirmed this longstanding precedent
that stacking of nonjmandatory coverage may be lawfully prohibited when it does not
conflict with any statute when ii held that a PIP insurer’s policy “may} prohibit the stacking
of non-mandatory coverage.” Richardson. at 61, 45 (Emphasis added). Because § 38-77-
144 prohibits subrogation, assignment, and set off but does not prohibit a restriction of

stacking, Richardson correctly held that the carrier could prohibit stacking of PIP policies.

12



State Farm seeks to have this Court'revivg th¢ “deleted” PIP law that allowed refusal
of payment of PIP coverage pﬁdr'to the eﬁactment of § 38-77-144; instead of the “exclusive
list” .of exceptions to -paym.ent, however, State Farm seeks to have this Coﬁrt adopt a new.j
rule that allows any entity to allege a set off be'lsed on any payment from any source—with
the single exéeption that the “tortfeasér;’ may not allege a’set off for payments already made
by the PIP carrier. As noted above, thé position State Farm now advocates that allows the -
PIP carriér to receive credit for payments magle by third party insurance was rejected by thé

Legislature as not “feasible” and not “economical” even under the former law that allowed

subrogation, as’signment, and set off. See Maybank, et al., The Law of Automobile Insurance

in South Carolina, V-16 (2002).

Under State Farm’s line of reésoning, § 38-77-144 is a “one way street.” That is, the
“tortfeasor” that is a third party to the PIP insuref-PIP insured cannot allege a setoff against'
PIP payments, but the PIP ca%rier may lawfully allege a setoff agains£ any payme_nt from any
sourcéf whatsoever. Specifically, if vState Farm’s reasloning V.VGI‘C adoptea, the PIP caﬁier
would be able lawfully to allege a setoff for money paid by the “tortfeasor” (i.e., the liability

carrier) if the Richardson language that setoff is not allowed by “only” the “tortfeasor” is
adopted litérally.

That is, because the PIP carrier is not the “tortfeasbr,” the PIP carrier could withhold
payment pending the adjudication Qf liability against. the tortfeasor, and, in the event that thé

award the PIP insured received from the tortfeasor exceeded the amount of PIP coverage,

13



the PIP carrier could refuse payment outright. If the PIP carrier, in its voluntarily
munificence, made payment of its PIP coverage to an insured who later recovered from thé
tortfeasor, it could then subrogate agaiﬁst the liability coverage—because if the prohibition
against set off is a “one way street,” then so too must be the prohibition against subrogation
and assignment.

Requiring the PIP insured potentially to wait years pending the full adjudication of
liability against the tortfeasor before making a claim, in very possible scenarios in which the
liability suit were appeaied, could gllow the PIP iﬁsurer to require the PIP insured to wait
until after the statute of limitations against thg PIP insurer had run before she could make a
PIP claim that was <Valid under the terms of the PIP policy. .In short, State Farm’s
interpretation of South Carolina’s three sentence PIP law that replaced the series of statutes
and reams of jurisprudence would be a very strange definition of “reform.” |

B. The current statute was not enacted to give a windfall to PIP
carriers.

In Richardson, the plaintiff alleged that an anti-stacking provision consﬁtuted a
setoff. The holding éf the Court distinguished a setoff from stacking, and the Court
addressed the issue of a setoff only because it was erroneously raised by the Plaintiff. The
Court clarified that the distinction between a “setoff” and “stacking” was that stacking
occurred in first party coverage when there existed in the insurer—insured relationship
multiple policies of the same type of statutorily defined (i.e., PIP) coverage. A setoff, on the

other hand, occurred when two separate insurance carriers with different statutorily defined

14



types of coverage have independent duties to pay benefits to the same injured person. When
two insurance companies had independent duties to pay a single injured individual, the
Richardson Court noted, “We termed this tortfeasor liability reduction a ‘set-off” in Moultrie

v. North River Ins. Co., Inc., 272 S.C 53, 249 S.E.2d 158 (1978).” Every single case

addressing the meaning of this “tortfeasor” set off addresses, literally, the set off allowed to
the liability insurance carrier; no case in which the issue of the “tortfeasor set off” is
addressed deals with the credit alleged by the natural person who was the literal tortfeasor,
and it is therefore not possible to read “tortfeasor” literally.

Moultrie was decided when a set off was allowed. In Moultrie, the injured party
(Moultrie) received a settlement with the liability insurance carrier for the driver who wés at
fault for the accident in Whiéh he was injured. That settlement included “payment of
[Moultrie’s] rﬁedical expense.s”.; Id. at 54, 158. His PIP carrier, North River Insurance,
- alleged he would feceive a “doﬁble recovery” if he were allowed to recoup money from his
PIP policy for medical bills ‘for which he had already received payment as a result of the
liability settlement based on the statute that read, “if a claimant Recovering from his insurer
the benefits for ecoﬁomic loss. . . shall bring action. . . against another person. . . the court
shall reduce such verdict by the amounts of the benefits paid. . . by the claimant’s insurer”
(Ellipses in original). The Moultrie Court held that the plain fneaning of the statute was that
l“this section only requires a setoff by the persons who have already received benefits from

their own carrier.” The Court held that “the tortfeasor was to be given credit for payment

15



by the first party insurer, rather than the first party‘insurer [i.e., the PIP carrier] getting the
benefit of payinent by thc tortfeasor.” Moultrie at 56, 159. Acébrdingly, the “old” law that
allowed a setoff did make an attempt to prevent “doulSle recovery,” but it raid so by allowing
the “tortfeasor” (i’.e., the tortfeasor’é insurance carrier) to get credit for what the PIP carrier
had already paid.

* Evenin its histbr‘ical definition, a “set off” requiréd the PIP car;ier to makepayment
prior to the entity' that could claim a set‘bff‘ (ie., Fhe “tortfeasbr”). The 'c'u‘rrent PIP statute
was enacted, not to give a windfall to the PIP carrier, but because the elimination of the set

off “prevented the tortfeasor from profiting in the case where the injured party received PIP

benefits.” Mount v. Sea Piﬁeg, Inc 337 S.C. 337;, 359, 523 S.E. 2d 464, 465 (Ct. App.
1999). The interpretation of the Statute provided by the Court in Mount presupposes, as
does the text of the statute itlself,‘ that the injured party has already “received PIP benefits.”
It also clarifies that the legislative intent of the-current PIP law was to benefit the injured
party, even if that benéfit.to the injured party resulted in “double recovery.” The purpose of
the change in the l'aw clearly was not to shift the unjust benefit from the liability insurance
carrief to the PIP carriér%to the detriment of the injured party.

C. The “tortfeasor” from Richardson refers to a third party to the PIP
insurer—PIP insured relationship.

As noted above, the Richardson opinion was limited to an analysis of the extent to
which an automobile insurance carrier was permitted to contractually limit its

'responsibilities within the first party, PIP insurer—PIP insured context. That is, the opinion
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only addressed when a single insurer.couid limit, by the terms of its policy, what thai insuier
paid out among several policies between the insurer and insured. . It did.not addr’es’s the
existe.nce‘or non-existence of thiid—p'arty insuraﬁce céverage outside of thé PIP Insurer—PIP
Insured relationship eind how the existence or non-existence of such coverage could absolve
the PIP carrier of its responsibility to pay uild(?r the terms of its policy.

The Richgidson Court did not-allow an insurér to receive a set off for paymghts made”
by a source with an obligation independent of the rélationship between Siate Farm and Mr.
Richardson. Contrary to the Iiist(i‘ry"of the ' PIP Vsetoff rule as outlined above, State Farm
seeks to assert that becaus'e. a workers' compensation insurance carrier is not a liieral
"tortfeasor," State Farm can receive credit for‘wha{a third party to the first pariy contractual
relationship (between State Farm and Wadette CoAthran) has a legal responsibility tovpay.
Read in light of the history of PIP setoff, howéizer, it would be the workers’ coinpensation
insurance carrier, not State Farm, that would have the right to assert.a set off when iioth
workers’ compensation and PIP coverage simultanebusly exist—and, in fact, as noted below,
although thf: workers’ corripehéation carrier does not have the right to assert a set off, it does
have the right to assert an equitable interest based on the payment of PIP bénefits to a
claimant. 'Interestingly, under State Farm’s ahalysis, the workers’ compensation carrier
arguably should also be able to allege a set off against PIP coveragd—as the workers’.

compensation carrier is not a “tortfeasor.”
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If State Farm’s interpre@tion were adopted, not oﬁly could a workers’ compensation
- carrier allege a set off, but a health insurance carrier could also< allege a set off,‘ as a health
insurance carrier is. not a literal “tortfeasor.”  Furthermore, the policy provision at is:sue
provides for State F;rm PIP as excess not only to workers’ compensation law but “any other .
similar law.” The phrase “similar laW” i8 ‘_not defined in the policy, and could be taken to
signify any insurance that pays benefits in the event of injury—and State Farm counld allege
that this “similar” la‘W »incl'udes health insurance. In that event, both State Farm and the
injured party’s health insurance could, lawfully, allege a set off and leave the injured insured
with the unenviable choice of either paying out;of—pqck‘et for her medical bills or spending
years of time and thdusan&s of dollars in costs litigating against two insurance companies,
to both of which she paid premimﬁs to cover medical bills that she sustained, lovler v(zhat may
be only a $1,000.00 PIP policy. Itis clear that the Legislatufe did not inteﬁd the proscription
against subrogation,.assignment, and set off to be interpreted so tha£ an insured who had paid
insurance premiums could then be forced to litigdte over which of the two insurance carriers
to whom she paid premiums would get the benefit ;)f the premiums she voluntarily paid—
rather than giving the benefit to the person who paid the premiums. |
State Farm alleges that these issues of entities other than the PIP carrier alieging a
set off are not relevant bcdause they were “not matters before 'the‘ circuit court” (Record on
Appeal pp. 0083). The issue before the circuit court was one of statutory interpretation, and

a court must “reject a statutory interpretation when to accept it would lead to a result so

¢
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plainly absurd that it could not have been intended by the legislature or would defeat the

plain legislative' intention.” Unisun Ins. Co. v. Sciimidt, 33§ S.C. 362, 368, 529 S.E.2d 280,
' 283 (2000). State Farm -carinot rebut the arguments that demonstrate the natural
consequences of limiting ih@ pfohibition against set off to only a literal tortfeasor. It cannot
"irebut. those arguinent,‘s becausé | th¢ natural results, although absurd, would be the
consequence of adopting State Farm’s positioii. State Farm alleges that the circuit court’s
holding that the “similar .lawl” ’language in the circuit court order could “equate to ‘any
insurance’ paying ‘Eénefité in the event of inj'vury’ was left unei(piained.” (Record on Appeal -
Pp- 0083).. The reason it was left unexplained is because the term “similar law” is iindefiiled
and unexplained in the State Farm poliéy ai issue. It was not necessary for the circuit court
to create ihe ambiguity:alieady in the policy. What law is determined as “similair” to ‘workérs :
compensation law. under the terms of the policy at issue is solely within the discretion of
State Farin. As ilealth _iriéiirahce, like workers’ compensation insuraiice, is a system of .
benefits that pays for medicél care irrespective. of _feiu]t, the }iealth insurance analogy is the
most apposite possible définit—iori of “similar law” that could .be gleaned from ei reading of
the State Farm policy.-

| The legislative prohibition found in S.C. Code Ann. § 38-77-144 thzit PIP éoveragé
“is not subj"e‘ct to setoff’ 'signifies what it aiways signifies in any context: the existence or
nbn—existence of any third party, ins.urance (insurance outéide of the State Farm—Wadette

Cothran relationship) is irrelevant to any analysis of State Farm’s contractual obligation to
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pay PIP benefits to Wadette Cothran. "The fact that the Legislature “deleted” the former
Code that contained the “exclusive list” of exceptions to the PIP carrier’s duty to pay benefits'
and replaced it with the current Code in which PIP is, simply, “nbt subject to a set off” is
strong evidence :that the Legislature was aware of the potential issue of workers’
compensation set off and intentionally omitted the right of the PIP carrier to assert the set
' off under the current Code. (See B_eia_t and Section 38-77-144).

If the Statute imposes only the limitation alleged by State Farm in its brief (“that
setoff referred only to the tortfeasor’s liability” Record on Appeal pp. 0083), theﬁ State
Farm could not only allege a setoff for workers’ compensation benefits, there would be no
bar to the PIP carrier alleging a setoff based on payments made by the health insurance
carrier, the liability insurance carrier, or, for that matter, the injured party’s Aunt Ethel and
Uncle Fred who broke. their piggy bank to pay for her hospital bill. |

If, on the other hand, State Farm is not pérnljtted to receive a setoff for mandatory
liability insurance because of Section 38-77-144, then there is no argurhent that it can receive
a set off for another mandatory coverage system: workers’ compensation. Courts must
“reject a statutory interpretation when to accept it would lead to a .resul‘t so plainly absurd‘

that it could not have been intended by the legislature or would defeat the plain legislative

intention.;’ Unisun Ins. Co. v. Schmidt, 339 S.C. 362, 368, 529 S.E.2d 280, 283 (2000). To
accépt State Farm’s interpretation that the current Statute prevents a set off by “only the

tortfeasor” would lead to the absurd result that only one set off (for the tortfeasor) was
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eliminated wﬁile simultaﬁeously creating a set off for évery possiblelentity other ;haﬁ ‘the
tor;feasor.‘

If the PIP carrier is perfnitted to be a payor of last resort that withholds payment until
all sources of'payment; incfuding liability insurance, workers’ compensation, héalth, and, in
its ambiguoﬁs policy language, any “other similar” systems have been locéted and forced to
issue coverdge denialé’; the intentidn of the Legislature would be undermined.

D. 4 Stare Decisis is. inapplicable.

Because, as noted above, Richardson does not address the issue befdre the Court, stare |
decisis ié _n_ot.relevaﬁt.'
E. State Farm’s laundry list is inapplicable.
Exclusions for injuries resultjng from the :insured’é ihtentional acts, injufies incurred
during the commission of a felony, énd' injufies resulting from failing to stop ”"for law
. enforcement are irrelev,ant'.t None of these exclusions is addressed in the three sentence PIP
law of South Carolina,’and they are therefore valid. None of these exclusionsA has any
.relationship whatsoever to the statutorily prohibited subrogation, éssignment, or set off at
issue and are therefore red herringé.
111 . Public Policy Does Not/‘&llow A Setoff.

Finally, “[i]t must be presumed that the Legislature intended to achieve a consistent

‘body of law.” State V. Ramsey, 311 S.C. 555,562 430 S.E. 2d 511,516 (1993). The interplay:

between PIP coverage and workers’ compensation coverage requires that PIP coverage be
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paid when the coverages arguably overlap in order to effect a fully coherent jurisprudence
that complies with public policy. The nature of the current Workers’ Compensation and
Personal Injury Protection law allows the workers’ compensation carrier to claim an
equitable interest in the PIP proceeds paid to the injured worker. S.C. Code Ann. Section
42-1-560 outlines the “total cognizable damages” analysis available to the workers
compensation insurance carrier to deterrnjnevth‘e amount of the statutory lien it is owed as a
result of a Claimant’s settlement with entities other than the workers’ compensation carrier.
The Worke;s’ Compensation Comﬁﬁssion has the autﬁority to dgtermine the amount of the
lien and reduce the lien if “a reduction is équitable to éll parties and serves the interests of
justice.” Id. 'Accordingly, when the Workers’ Compensation Commission makes its
determination of the proper arﬁount of the statutory lien that the workers’ compensation
insurance' carrier may allege, all payments received by the injured worker are at issue. That
is, if the injured worker has received sufficient money to make hetr whole, then the workers’
compensation insurance carrier has a stronger equitable argument that it is entitled to a
greater lien. State Farm’s refusal to pay its PIP benefits whenv legally due, therefore,
prejudices not only Wadette Cothran but also her employer’s workers’ compensation
insurance carrier. The public policy at issue is not the interpretation of PIP law; it is the
right of the employer’s ‘workers’ compensation insurance carrier to reimbursement for the

expenses it accrues as a result of a work-related injury.
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The workers’ compensation carrier-is not allowed to assert a set off. It is allowed to
assert a greater lien against the liability settlement on the basis of PIP coverage received by
the PIP insured.

CONCLUSION

Adoption of State Farm’s position requires .adopﬁon of two mutually explusive
prdpositions. First, the Court mﬁst rule that State Farm’s “excess” prO\llision is not a set off.
Second, and in direc;,t conflict With'the first proposition, the Qourt must rule that State Fafm’s
not-setoff provision is permissiiale because Richardson allows “set off” by a PIP carrier on
the basis that thé PIP carrier is not a literal “tortfeasor.”

State Farm cannot have it both ways; the “excess” provision either is or is not a set
off. Ifitis npt a set Voff, then State Farm has no basis to allege that Richardson, Wﬁich it
alleges is a “set off”” case, is in-any way relevant. Becauée the entire jurisprudential history
of PIP coverage in SouthCarolina, in fact, refers to the credit_one automobile insurance

'policy takes for payments by ano’the-r insuraﬁce policy a set off, however, the “excéss” '
provision must be deemed a éet off, and it niuét be prohibited By § 38-77-144, which statés
that PIP is “not subject to sef off.” Richardson holds only that PIP stacking may be
prohibited by the terms of the policy: To -expand Richafdson to stand for the proposition
" that the phrase “not subject to set off” means, in‘ fact, “always subject to set off in every
circumstance by every entity save one” would brazenly ignore the import of the three clear,

unambiguous sentences that constitute the whole of current South Carolina PIP law. If the
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PIP carrier is allowed to allege a set off in spite of the cl‘ear prohibition against a set off, it
would alsb be allowed to require an assi gnmeﬁt against any other coverage collected, and it
could subrogate against payments made by other coverages, and the 'sweeping “reforms”
enacted by the Legislature will have reverted to an even more byzantine series of denials,
assignments, subrogations, and set offs than existed before the reform—leaving the PIP

insured in the unhappy middle of the pointing fingers of her every insurance policy.

Respectfully submitted,
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