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FROCEDURAL Y 4

This action originally was commenced when Plaintiff LongCreek P]émaﬁon Property
Owners Association, lnc, (sometimes “LongCreek”, “LongCreek Assocliation,” or “*Agsociation”)
filed a Summons and Complaint on June 27, 2006, asking the Court to issue an order requiring -
Defendant Charles Marshall to seek and obtain apprbval by the Associaﬁon ofa landscabing blan
for his prbperty located ats 864 Longtown Road West, Blytthood, South Carolina (the
“Property” or “Marshall Properiy”). Plaintiff LongCreek also sought injunctive rellef requiring
M. Marshall té comply with ceﬁain resﬁ*ictions and covenants in a Declaration of Coverianté
and Restrictions of LongCreelt Plantation Propérty Ownets’ Association (hereéﬁer “Covenatits
* and Restrictions” or “Declaration”), and requested attorneys’ fees and costs, Mr, Marshall
answered tho Complaint on the grounds that (1) the Property was not subject to the requirements
of the LongCreek Covenants and Restrictions; (2) he was not a member of the Association; and,
(3) therefore, he was not required to obtain approval for landséaping or other improvements to

his Property, Mr. Marshall also filed Counterolaims for promissory estoppel, fraud, constructive
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fvaud, misvepreseniation, slander of tiils, and defamation, Plaintif¥ denied those claims in its
Reply.

On May 21, 2007, Plaintiff LongCreek filed a Motion for Temporary Resiraining Ovder
ot Temporary (njyimection, under Rule 65 of the South Ca}*olina Rules of Civil Proceduts secking
o immediately enjoin Mr. Marshall from continuing the constiuction of any struciure o
structares on the Property without prior review and appfoval by the LongCreek Association’s‘
Review Board, The Motion was heard on Wednesday, May 23, 2007, and the Court issued &
Temporary Restraining Order until it could decide the issue of the Temporary Injunction, By
Order dated June 8, 2007, and filed June 12,2007, the Court lifted the Temporary Resiraining
Order and denied Plaintiff Lonngeck’s Motion for a Temporary Injunction pending the"
resolution of the lawéuit, holding that Plaintiff failed to prove a likelihood of success on the
. metits, |

Plaintiff LongCreek obtained leave of the Court, and was perrﬁitted to.amend its
Complaint and Fairways Development Genetal Partnership (sometimes “Fairways"), the
developer of LongCreck Plantation, was permitted to intetvene as a second Plaintiff, Plaintiffs’
Amended Complaint dated December 29, 2008, was sorved on January 16, 2009, The Amended
Complaint requested a judgment and/or injunctive refief, ordering Mr, Marshall “to irﬁmediately
comply with the applicable covenants and restrictions, including the removal or correction of tﬁe
landscaping, pool and outbuildings at the Propérty ot to obtain proper approval from the
Association for such landscaping, pool and outbuildings and to otherwise comply with the
applicable covenants and restrictions.”. (Amended Complaint, Paragraph 16).

T}ic Amended Complaint also requested a judgment against Mr, Marshall for any costs

and expenses incurred by the Assooiation for enforclng the Covenants and Restrictions and a fine
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of $500.00 for euch ires in eiccss of six inches in diamerer tetmoved Som My, Mevshall’s
- Property without prior approval. M. Marshall answered the Amended Complaint and
counterclaimed. In addition o affivmative defenses,' M., Marshall covvierclairaed ior (1)
Prom?ssory Estoppel; (2) Fraud; (3) Constructive Fraud; (4) Noghgeni Ivisrepreseniation; (5)
Slander of Title; and (6) Defamation. | |

Plalntiff Fairways Devclopmcnf General Parimership on ifs own motion was dismiss.ed
without prejudice as a party on March 29,2010, The Ouder dismissed Fairways’ Complalnt and
Defendant’s Connterclaim as to Fairways and provided as follows: “‘[i]t appears that the
controversy between Fairways Development General Partnership and Defendant has been fully
settled and resolved by way of agreement.” |

The matter came on for trial on May 23 and May 24, 2011, and was continued on August
22,23, and Auguét 26,2011, The Couﬁ took testimony of witnesses and received evidence. The
Court grantéd Pléintiff’s motion for directed verdict as to the courtterclaim for fraud and
constructive ﬁ'aud. Based on the testimony and all of the evidence the Court makes the
following findings of fact and conclusions of law, |

FINDINGS OF FACT

! The affirmative defenses Included (1) Failute to state a clalm; (2) Mt, Marshall acted properly in accordance with
state and local laws and regulations; (3) A violation of Due Process related to requested excessive nnd ircational

" remedles; (4) A violatlon of Due Progess related to give notice of remedies; (5) Substantial compliance; (6) Unolean
hands; (7) Estoppel in interpreting and applying the Restrictions in an atbitrary, inequitable, non-uniform, subjectlve
and unforeseeable manner; (8) Unclean hands and Estoppel because the Plaintiff’s claims were precipitated by
wrongful and deceptive activity directed by Plaintiff or plaintiff’s agents against My, Marshall; (9) Estoppel because
any damages were caused by Plalntiff or Plaintiff's agerts provision of deceptive or false information to Mr.
Marshall; 10} Estoppel, Waiver and Unolean Hands on the bagis that Mr, Marshall's actions were reflective of the
manner of property improvement among Marshall's nelghbors (11) Plaintlff’s failure to mitigate damages; (12)
Estoppe! based on the fact that Marshall sought In good faith to ascertain Plaintiff LongCreek’s position concerning
the applicability of the Restrlctions to the Praperty, Plaintiff and Plaintiff"s agents Informed Mr, Marshall that the
Property was not subject to the Property Owners' Assoclations' festtlotions and they materially changed their
position; (13) Estoppel on the basis that Plaintiff failed to apply the Restrictions to Mr, Marshall’s predecessors of
the Property and surrounding and contiguous pleces of property; (14) the Restrictions do not run with the land; ( 15)
Fraud; (16) Laohes; (17) Misrepresentation; (18) Mistake; and (19) Waiver,
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LongCitel Plantation is a development comprised of 2400 acres, piwchased by Rairways
in ﬂac 1980s. Fairways was alse the cornpany ianaging the development. The manager of
Faitways, Mr. John Bakhaus, isstified that the developient of the acieags was siawted in the
1970’s by other owners and {hat when Faivways puichased the dcvcioﬁment in 1980 it became
the third owner of the development. Me. Bakhaus testified that there were no formal resirictions
on property sold by the previous owners to Fairways, The development is bordered by
Longtown Road West and Longtown Road East, which form an outside loop around the acreage,
Mr. Bakhaus testified that some of the properties on the “outside loop™ of the acteage were sold
prior to Fairways' purchase of the acreage; and, that as a result some of the lots on Longtown
Road are in the LongCreek Association and some are not, Mr, Bakhaus further testified that
some of the lots on Lnngtown Road have diff‘erent restrictions from each other, and that some
lots have resirictions on them very different than those set out in the Declaration. As a result of
this, Mr. Bakhaus stated that there was no unifortﬁity as to many of the lots, fences, and
structures on this outside loop of the development,

In 1986 or 1987, Fairways started working an a set of formalized restrictions to be placed
on the 2400 acres at a later date. On July 14, 1988, Fairways filed the Declaration, which was
entered into between the Association and Fairways in the Office of Registrar of Menes
Conveyances at Deed Book and Page DO896 page 186, (Defendant's Exhibit #1), The
collection of Association fees and the malntenance of the Association memBership toll was
handled by an accountant until February 2002, when Haleyon Real Estate Services, LLC

(“Haleyon™) began acting as the managing agent for the Assoclation.

Page 4 of 32




The Covenants and ftestrictions define “Owner™ as those ownets of properiy showy by
the real estate records in the RMC office of ihe residential lots listed {n Exhibit “A™,

(Declaration ai p. 7)., The Covenants and Restrictions require ihai every Gwmes “shall be a
member of the Association.” (Declaration at Part Three, Aricle 1, Section 1, p. 42).

At the time the Declatation was filed, parts of the LongCreek Planiation acreage had -
already been developed into a platted subdivision. Those properties wete lisied in Exhibit A to
the Declaration and were thereby made subject .to the térms set forth in the Declaration. The
Marshall Property is not listed in Exhibit A to the Declaration,

The Declaration further reserved Fairways’ right to make additional properties, identified
in Exhibit B to the Declaration, subject to the Declaration, The Declaration specifically provided
two ways by whioh those properties listed in Exhibit B could be added to the Association:

(1) The Association could cause to be filed in the Richland County Clerk’s Office a

Supplementary Declaration regarding a particular piece of property; or,
2) Faxrways could put a reference to the Book and Page of the filing of the Declamhon
in a deed out of Fairways Property filed in the realty records of the Office of the
~ Clerk of Court for Richland County, South Carolina. :

The Declaration also gave any propetty owners, who purchased property within the
development acréage priot to the filing of the Declaration the option to join the Association. Mr.
Balkhaus testified that the proper method to bring additlonal property into the Association and
make the propcrty subject to the Declaration is by the filing of a Supplemental Declaration.

Mr, Bakhaus testified he did not know whether the Marshall 'Propeny was included in the
property identified in Exhibit B, and there was no evidence that the Marshall Property was
among the properties identified in Exhibit B to the Declaration. Plaintiff admitted that there was

no Supplemental Declaration filed as to the Marshall Property”. Plaintlff instead assetted that

YThere is no other definltion of “Owner” in the Declaration,
¥ Plaintiffs" Response to Defendant’s Request to Admit, Exhibit # 35 at trial,
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certain language in ihe deed from Faivways to M, and M. Burgess was sufficient io place the
Marshall Property in the Association, option “2* abovs,

The Maighall Properiy came io be in Defendant’s possession as follows;

On September 17, 1990, Faivways conveyed whai was identified as Lot 1, Block P,
containing 449 acres, to Ronnie W. and Nanoy M. Burgess, (D.997, p.681). The property was
further described as a “portion of the propet‘ty éonveyed to the GRANTOR by déed of Jand J

-Corporation, dated July 11, 1980, recorded July 14, 1980, in Deed Book D. 545 page 850.” M.
and Ms, Burgess subseduently conveyed the same property to Secalda D. and Melissa B. Howell
by deed dated Aprl 11, 1997.* Thereafter, 2 home was constructed on the property. By deed
dated May 31, 2005, and filed June 1, 2005, the Howells conveyed the property, by this time
identified as 864 Longtown Road West, Blythewood, S.C., to Defendant Charles Marghall, Jr..
and Pearlie D, Matshall’, (Book/Page R1059.8).

The deed from Fairways to Mr. axid Ms. qugess contained certain restrictions and a
statement referring to LongCreek Plantation Propetty Oﬁmer’s Assaciation, Iﬁc. The deeds to
the Ho.Wells did not contai_ﬁ the specific restrictions c;r any reference to the Association ot the
Declaration, ﬂor did the deed to the Mr. and Mrs. Marshall. Importantly, there is no deed in the
title to the Property which refers to the Book and Page filing inforrhation of the Declaration,

The Residentlal Property Condition Disclosure Statement provided by the Howells to the
Marshalls prior to closing required the seller to check a box for “yes” ot “no" as to the
applicability of various disclosure statements. Statement number 21 stated: “Owners’

association fees or “common area” expenses or assessments,” The answer provided by the

¢ Neither the Burgesses nor the Howells are patties to this action.
5 Pearlie D, Marshall is not a patty to this action,
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Howells on the statentent was “ao,” and the Disclosure Siatement noied as 1o Siatewment number
21 an explanatlon that at the time of purchase, any association expenses woye opiional.

The undispnted testimony was that at closing the closing atﬁomey’s assistait conincied
Haleyon and spesifically asked if ihets were any sssessmenis due, The tHaleyon employee
responded that the Property had been “grandfathered out of the association,” The testimaony was
also Qnd{sputed that neither the Burgesses nor the Howells had ever been assessed with
Association fees and that prior to the present lawsuit the Marshall Property had never been-
included on the rolls of the LongCreek Property Owner’s Association, but instead had b(;,en
treated like many other lots on Longtown Road West and Longtown Rdad East, the outside loop
of 'Lon_gCreek Plantation, as being not subject to the terms of the Declaration and the respective
propérty owners as not being members in the Association.

As to Plaintiff's reliance on the reference language contained in the Fairways to Burgess
deed, thete was evidence that a number of deeds from Fairways to purchasers of homes and
properties within the LongCreel Plantation acreage contained identical language as ihat relied on
by Plaintiff. However, those pfopert'ies wete not on the Association rolls, and the Association
did not impose the Covenants and Restrictions on those properties, or assess fees on the owners
of those properties. Plaintiff further admitted this suit is the only suit it had flled against any
homeowner. |

Mr. Bakhaus admitted that if there is a mistake and a document or correot deed is not
properly tecorded, that the property is not subject to the Declaration, and that the owner of that
property Is not an “Ownet" as defined in the Declaration and thus not suhject to Assoclation fees,
assessments, or fines. Mr. Peterson of Haloyon admitted that a homeowner could live within the

LongCreck Plantation development area and not know whether thelr propetty was subject to the
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Dr:clm‘aﬁon,jbecausa off the lack of uniformiiy in ibe homes and lots, M, Peterson alse isstified,
without objection, that on behalf of the Association he had sought a legal opinlon as o whether
the terms of the Declavation could be placed on c‘ propeity previously sold, or placed
retvoactively and that he was told it could not..

| The Covcm_ants andResﬁictions réquire all Owners o sesk and obtaiﬁ approval by
LongCreel’s Architectural and Design Review Board (“Review Boatrd”) of any construetion or
major landscaping projects on their projxcrty prior to beginning suoh projects. Further, the
Covenants and Restrictions prohibit an Owner from removing a tree from hig or her properiy
6

without prior approval by the Review Board if the tree’s diameter is four inches or more.

(Deciaration at p.33). The testimony also was that Plaintiff had never sued a homeowner In the

- Assootation for removal of trees, and that this suit is the first and only such suit,

The Marshall property is located at the entrance of the LongCreek subdivision and

therefore very visible, Prior to June 2006, Mr. Marshall had an in-ground pool installed on his '

- prdpeﬂy without seeking or obtaining permission to do so from the Review Board. In addition,

Mr, Marshall removed a large numbér of trees from his wooded lot without seeking or obtaining
petmission.to do so from the Association Review Board. After Mr, Marshall’s contract to

remove trees was 80% complete, the Association sent a letter to Mr. Marshall notifying him that

| he must stop ré(novlng trees without approval.

With the commencement of action in June 2006, Mr, Marshall refrained from
commencing or continuing any construction or landscaping on ils property for a time. On

Friday, May 18, 2007, Plaintiff beoame aware that Mr. Marshall had begun the construction of

% The Declaration restriots removal of trees In excess of four inches {n diameter, The deed from Fairways to Mr: and
Mrs, Butgess testtlots removal of trees in excess of six Inches in diameter, The Amended Complaint refers to trees
six inches in diameter,
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two buildings ou his properiy. At 'i'hati time {i was observed that foundations snd fooiings were
being dug and prepared ai two locations on his propeity: ear his howse and pool.

On Monday, May 21, 2007, Plaintiff filed a \iotion for Temporary Restraining Order or v
Temporary. injunction, under Rule 65 of the South Caro.liﬂa. Rules of Civil Procedure, seeking io
immediately enjoin My, Mavshall from continuing the construction of any structure of siructures
on his propetty without prior review and approval of said structures by the LongCresk
Association Review Board. |

Qn Wednesday, May 23, 2007, a hearing was held on Plaintiff's motion. Both parties
were present and represented by counsel. At the conclusion of the heating, the Court announced
that it would take the matter under advisement as it reviewed the materials and arguments
presented, Thereafter, on Friday, May 25, 2007, after receiving further corresbondencc from
both parties, the Court issued a Temporary Restraining Ordef, enjoining Mr, Marshall from
continuing construction on the buildings until such time that the Court could consider and decide
the issue of the Temporary Injunction, By Order dated June 8, 2007, and filed June 12, 2007,
authored by the Honorable Alison R. Lee, the Court lifted the Temporary Restraining Order and
denied LongCreek’s Motion for Temporary Injunction, finding that “the mere presence of
alleged covenants and restrictions is not necessarily controlling in this particular case.” The -
Court held that Plaintiff had not demonstrated a likelthood of success on the merits. It held that
restrictive covenants were contractual in nature and as such colild be waived. The Court also
noted that the evidence was that there were extensive variations present on different lots near the
Marshall Propetty, and such evidence could indicate that no uﬁiform neighborhoad scheme
exists and that such evidenoe could prove that such restrictions are personal contracts only. The

Court held that through inaction on the part of Plaintiff against prior owners of the subject
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Propetty, Plainiiff may have waived its vight to enforce the Restricilons and Covenanis agamsi
My Marshall, and noted other possible equitable defenses,

Several of Wir, Marshall's neighbors who own properides adjacent and near to the
Marshall Property on Longtown Road West, as well as other resideni’s of the LongCresk
Plantation subdivision, are not members of the Assoofation and their properties are not sinbject io
the Declaration. | -

ISSUES

Plaintiff seeks an order determining that the Marshall Property is subject to the
Declaratioh and that.as an Owner Mr, Marshall failed to comply with ﬁ\e terms of the
Declaration. Plaintiff secks an injunction and seeks to Impose a fine of $500.00 for each tree in
excess of six inches removed from the Matshall Property. Plaintiff also seeks attorneys’ fees and
costs. .

Mr, Marshall maintains that the Property is ot subject to the Deolaration and_ that he is
not an “Owner” s def'med in the Declafatlon, therefore not a mandated member of the
Association He also maintains that Plalntiff’s conduet in ﬂlmg this suit, filing a Motion for
Temporary Injunction, filing a lien on the Property in the Richland County Clerk’s Office, and
publishing a newsletter to the membership of the Assooiation showing that he and Mrs. Marshall
wete mmﬁbers of the Association and 0wed the Association dues all caused him substantial
damages, attorney’s fees and costs;

CONCLUSIONS OF LAW

'The Marshall Property is not subject to the LongCreok Declaration and thus subject to the

restrictions and covenants therein, and does not make Mr, Marshall a member of the Association.

1. THE MARSHALL PROPERTY IS NOT SUBJECT TO THE DECLARATION
AND TO THE RESTRICTIVE, COVENANTS THEREIN,
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The Blatniiff has ihe burder of proof ag to whether certaln restrictlve covenanis apply io

the Mavshell Propeciy. Charping v. J.P, Scurry and Co., Inc., 296 8.C, 312, 372 8.8.2d 120

o

(Ci.App.1988), Edwards v, Surrait, 228 §5.C. 312, 90 8.E,2d 906 (S.C. 1956), Seu Pines
Plantation Company v. Wells, 294 8.C. 266, 363 S.E.2d 891 (S.C. 1987). “Resuiction on ihe use
of land must be clearly established, not only as to the testriotions, but algo as to the land

restricted, and restrictions will be strictly construed.” Roth v. Connor, 235 Ga. App. 866, 867,

510 8.E.2d 550, 554 (1998) (emphasis a_dded). See also, Sea Pines Plantation Co. v. Wells, 294
S.C. 266, 363 S.E.2d 891 (S.C. 1987); Queen's Grant 1l Horizontal Property Regime v.
Greenwood Development Corp., 368 8.C. 342, 628 §,E.2d 902 (Ct.App.2006). -

Restrictive covenants, whether expressed or implied, are not generally favored and are
vequired to be strictly construed, Gambrellv, Schriver, 312 8.C. 354, 440 §.E.2d 303
(Ct.App'1994); LEdwards v. Surratt, 228 8.C, 512,90 S.E.2d 906 (S.C. 1956); Hamilton v. CCM,
Inc., 274 8.C. 152, 263 S.E.2d 378 (S.C. 1980); “A restriction on the use of property must be
created in express terms or by plain and unmistakable implication and all such restrictions ate to
be sn'ictly construed, with all doubis resolved in favor of the free use of the property.” Hamilton
v, CCM, Inc,, 274 S.C. at 157, 263 S.B.2d at 380 (internal citation omlitted). “Courts tend to
strictly interpret restrictive covenants and a party seoking to enforce a covenant must show m’c
covenant applies to the property either by its express language or by a plain and unmistakable
implication.” Charping v. J.P. Scurry & Co., Inc., 296 S.C, 312, 314, 372 S.B.2d 120, 121
(Ct.App.1988), citing Sea Pines Plantation Co. v. Wells, 294 8.C. 266, 363 S.E.2d 891 (S.C.
1987); Edwards v. Surratt, 228 S.C. 512,90 S.E.2d 906 (S.C. 1956).

Any ambiguity as to the land restricted and as to the restrictions themselves will be

construed with all doubts resolved in favor of the free use of propetty, Hardy v. Aiken, 365 S.C,
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160, 631 S.1E.2d 539 (£.C. 2006), The couit has held ihat “[al vestictive covenant Is ambiguous
when its terms are reasonably susoeptible of more ihan one inierpretation,” o ai 185, 641 S.E.
2d at 541, citing Sonth Caroling Dep 't of Natural Resources v, Town of McCIe!!anv!!le, J45 8.C.
617, 550 8.2.2d 299 {S.C. 2001), |

The Declaration was filed July 14, 1988, The Declaration on pége one pravides in
velevant part:

+..Company does hereby subject the Property described in Part One,
ARTICLE II together with such additions as may hercafier be made,
8 provided jn Past One, ARTICLE I, to the covenants, restrictions,
easements, affirmative obligations, charges and liens, hereinafter set
forth... .

{emphasis added]
Page 2 of the Declaration provides as follows:

This Declaration will be referred to as the “LongCreek Plantation
Covenants of 1988," and will be tecorded in the Office of the Clerk
of Courts for Richland' County, South Carolina, and may be
Ancorpotated by reference in deeds to property issued by the

Company, by reference to the Book and Page of recording in_the

realty records in said office.
[emphasis added]

Atrticle IT Section 1 of the Declaration at page 12 provides as follows:

PROPERTY AND ADDITIONS
Section 1, Property. The real property (Propetty) which is, and

shall be held, transferred, sold, conveyed, given, donated, leased and
occupied subject to these Covenants is described as follows:

All that tract or parcel of land, situate, lying and being in
LongCreek Plantation, Richland County, South Carolina, which is

more particularly described in Exhibit A attached hereto and by
specific reference made a part hereof.

The Declaration at page 13 provides that Fairways can make additions of propetty subject

to the Deolaration as follows:
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Addidens. The Company, ifs successors, and assigus, shall
have ihe right, withoui firther consent of the Association, io bring
within the plan and operation of this Declatation: (i) all or-any part
of that Propeily described in Exhibit “B” attached hereto and made a
pari thereof; and (il) additional properties in future stages of the
development beyond those desciibed in Exhibit “A” and Exhibit “B”
so long as they are contignous with ihen exsting portions of
LongCreek Plantation; and (iii) all of those lots less to and excepted
to-on Exhibit B which have been previously conveyed .... The
‘additions authorized under this Section shall be made by filing a
Suppletentary Declaration of Covenants and Restrictions with
respect to the additional properiy which shall extend the operation
and effect of the covenants and restrictions of this Dsclaration to

such additional property after which it shall fall within the definition

of Property as herein set fotth, [emphasis added].

On page 7 of the Declaration “Owner” is defined in pertinent part as
follows: ' '

(1) “Owner” shall mean and refer to the Owner as shown by the real
estate records in the Office of the Register of Mesne Conveyances,
.... Of fee title to any Residential Lot, Dwelling Unit, ... , situated
upon the Property and the Owners of the Existing Residentlal Lots
listed in Exhibit “A”....

“Property” is defined in the Declaration at page 8 in pertinent part as -

follows:

() .“Propetty” and “LongCreek Plantation” shall mean and refer to

the Property described in Part One, ARTICLE I, Section 1 hereof,
and additions thereto, as ate subjected to this Declaration or any
supplemental declaration under the provisions of Part One,
ARTICLE I, Sectlon 2 heteof .... :

Accofdingly, there are two ways to make property owned by Fairways
subject to the Declarations of Covenants: (1) filing a Supplementary Declaration; or
(2) make reference in a deed from Faitways to the “LongCreek Plantation Covenants

of 1988,” by the Book and Page of the filing of the Declaration. (emphasis added).

In essence, Fairways planned to develop the 2400 acre property in phases, To -

accomplish this Pairways reserved the right to make additional property subject to the
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LongCreek Planiation Declavaiions by filing a Supplementacy Declaration st iis option, It s
undisputed ihat no Supplementary Declatation was filed with respeot (o the Marshall Froperty,
The Declaration, filed {n 1988, at page 13, specifically provides that it applies io the
property located on Exhibit A to the Declaration. The evidence ig undisputed that the Marshall
Propeity was not listed on Exthibit A to the Declaration, The Declaration provides that the -
property listed on Exhibit B could later be added and made subject to the Declaration. There was
no evidence that the Marshall Property was listed on Exhibit B to the Declaration. In any event -
even if the Marshall Property was listed on Exhibit B to the Declaration, no Supplementary
Declaration that inoluded the Marshall Property was ever filed. Thetefore, the Declaration does
not apply to the Matshall Property. -
Additionally, Plaintiff’s veliance on the reference language in the Faitways to Burgess

Deed is misguided. The language, contained in the original deed out of Fairways to the
Burgesses, is as follows:

The Grantes, by the acceptance of this deed, acknowledges that this

conveyance s subject to tho provisions of the Declarations and

Covenants and Restrictions and to the By-Laws of LongCreck

Plantation Property Owners’ Association, Inc., including the

provisions of all exhibits, and agrees to observe and perform all

obligations there under and any rules or regulations adopted from

time to time by LongCreek Plantation Property Owners' Association,

Inc., including but not limited to the payment of assessments. The

Grantee acknowledges and agrees that all of sald provisions are

reasonable, fair and equitable and Grantee acknowledges and agrees

that this deed, the Declaration, Covenants and restrictions and By-

Laws of LongCresk Plantation Property Owners Association, Inc.,

and exhibits thereto, contaln all of the representations and

inducements concerning the purchase by Grantee of the lot described

above.

[emphasis added] (hereinafter teferred to as the “Faltways’ Deed Language”). |
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The Declaraiion at.page 2 provides that property may be made subject to the Declaration
by reference in deeds from Fairways “io the Book and Page” of the vecording of the Declaration
in the realty records.’ The Burgess Deed did not vefer to ihe Dcclar‘afi‘on by Bool and Page ot
recorﬂing and there is no deed in the chain of title for the Marshall Propeity that refers o the
Declaration by Book and Page.

The Faltways Deed Language states the conveyance is “subject to” the Declarations. The

general rnle of law is that the phrase “subject to” does not in-of-itself creato any affirmative
rights. It is purely to give notice, Sen, 8.L. Nusbaum and Comﬁany v. Atlantic Virginia Really
Corp., 206 Va, 673, 146 $.8.2d 205 (1966), |
' In Queen's Grant I Horlzontul Property Regime v. Greenwood_Developmem
quporation, 368 S.C. 342, 350,628 8., 2d 992, 907 (Ct.App,2006), the South Cavolina Court

of Appeals held that any attempt to amend restrictive covenants must strictly comply with the .

; _.prooedule set forth in the original declarations, Tt held as follows:

thc essence of our holdmg s that a developer may teserve to himself,
in his sole discretion, the right to amend restrictive covenants -
running with the land or impose new rostrictive covenants running
with the land, provided five conditions are met: (1) the right to
amend the covendnts or lmpose new covenants, must be
unambiguously set forth in the original declaration of covenants; (2)
the developer, at the time of the amended or new covenants, must
possess a sufficlent property interest in the development; (3) the

developer must strictly comply with the amendment procedure as set
forth in the declaration of covenants; (4) the developer must provide

notice of amended or new covenants in-strict accordance with the
declaration of covenants and as otherwise may be provided by law;
and (5) the amended or new covenants must not be unreasonable,
indefinite, or contravene public policy.
[emphasis added].
Any amendment to the Declaration must be made in strict accordance with the

Declaration’s own requirements ot the amendment is invalid, See also, Duffy v. The Landing
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Association 245 Ga, App. 104, 536 S.E.2d 758 (2000). Significanily, in Preen's Grawi 1f
Horizo;u_‘al Property Regiine v, Greenwood Development Corp., ihe Court also héld that the court
had {o first begin with the premise that any ambiguities i the restrictive covenanis at isane in ihe
matiet were requited to be siricily construed against the party seeking to enforce them. The
coutt held that where the developer did not “strictly comply” with the method of notice
prescribed ity own covenants of its amended restrictions and assessments, the 1'cs£1ictive
covenatts would not be enforced, |

Iﬁ Quinn v. Castle Park Ranch Property Owners Assoclation, Inc,, 77 P.3d 823 (Colo.
App. 2003), the Colorado Court of Appeals addressed a case factually similar to the case at bar,
In'that case the plaintiffs had purchased a parcel of land desoribed as Tract 1, Castle Park Ranch,
Phase 1. The Original Declaration had been filed in 1993, A Supplemental Declaration was
recorded in 1994, Thereafter the Association made a special assessment, which the plaintiffs
refused to pay. Plaintiffs brought a declaratory judgment action secking a ruling that the |
agsociation had no authority to make the assessment. The Colorado court held that the
Supplemental Declaration did not apply to plaintiffs where the Supplemental Declaration

-specifically states that it supplements the Original Declaration “but oﬁly as to the lands described
in the Addendum hereto.” The plaintiffs’ tract of land was not contained in Exhibit 1 to the
Supplemental Declaration, Judgment was entered in favor of the plaintiffs in Quinn.

In additlon, when a tract of land is to be developed in phases, the law is that it is the
presumption is that the restrictions in the specific Declaration are limited to the property
specifically identified in ‘the‘Declaration. In Mikolasko v. Schovee, 124 Md.App. 66, 720 A.2d
1214 (Md. App. 1998), the coutt held as follows:

Although Maryland courts have not addressed the issue
directly, the coutts of other jurisdictions have, and their opinions
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ssemi {0 be unanimous. Alfhough the fact pattemns of those cages are
various, the principle is the sams: when a common development
scheme oy subdivision is established by a recorded document setting
iorth the resfriotions upon the property, which document also
desctibes the propeity to be included, the presumption is ralsed that
only the property therein deseribed will be incleded in, and thus
burdened and benefitted by the resirictions of, the common
development scheme.

124 Md. App. at 80, 720 A.2d at 1220, citing Edwards v. Surrats, 228 $.C. 512, 90
S.B.2d at 911 (other citations omitted), |

The Matyland court also quoted Restatement (Third) of Property §2.14 emt. G, which is
that when a tract of property is developed in phases with erarate subdivisions, as was &one in
LongCrcck, thai the imposition of restrictions or “servitudes in one phase should not give rise to
the implioation of reciprocal setvitudes” or restrictions in the remaining subdivision unless that -
_ fact is clearly made to purchasers of the remalning property. Milkolasko, 124 Md.App. at 81, 729
A, 2d at 1221, The Maryland coutt held “wheﬁ the restictions that form, or form a part of, a
general scheme of development are cont,ained.in a duly recorded document, which document
describes the property to be 80 restricted, a presumption that the restrictions extend oniy to the
proberty thus descri_bcd is fhercby raised.” Id. at 82, 729 A.2d at 1221, |

’ The law in South Carolina is the same as in Milcélasko. ‘ ’fhe South Carolina Court in

Edwards v. Surratt held as follows: “[f]he mere faoct that a grantor imposes restrictions upon a
lot canveyed, with respect to the manner of usiﬁg or subdividing the lot, raises no inference or
implication that the remainder of his property, not covered by the conveyance, will Be similarly
restricted, in the absence of a general plan or schems. 22’8‘ S.C. 512,522, 90 S.E.2d 906, 911

(S.C. 1956).
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Any Suppfementasy Declarailon subjecting property to restrictions and covenanis wusi
meet stricter vequivements, Evidence at irfal was that Plaintiff did, in faci, on July 6, 20057, fils a |
document entitled “Supplementary Declaration”, which purported to add fo ihe f\.ssoclauon some
properties In Exhibit B of the Declatation, However, imporiantly, there is no evidenes in the
record that the Marshall Property was included in Exhibit B to the Declaration and Plaintiff
makes no claim at all that ¢the i’ropaﬁy was ever added by Supplementary Declatation. Plaintiff
limité the basis for its claim that the Propérty is subject to the Declaration.to the Falrways Deed
Language in the deed to Mr. and Ms. Burgess.

The ambiguous Faiiways’ Dccd Language is not sufficient to overcorﬁe the strict
requirements demanded to apply restrictive covenaaty to property. It is not sufficient to rﬁéke thé
Marshall Property subject to the Declaration. The Fairways’ Deed Language is at most a sign

, post. It tells a purchaser to lqolc ata Dec]aratio_n”. Upon being directed to ghe Declaration, it is
evicient that the Marshall Property is not listed in Eﬁhibit A, Exhibit B, nor in ény Supplementary
Declaration theﬁ on file in {he Richland Cdunty realty records. Therefore, the purchaser is then

free to assume tﬁat that property, and the Marshall Property, is not subject to the Declaration,

2, THE RESTRICTIONS AND COVENANTS IN THE DECLARATION DO NOT
IMPLIEDLY APPLY TO THE MARSHALY, PROPERTY,

“The Marshall Propepty was not expressly added as a praperty eﬁcumbered by the

Declaration, The Marshall Property is not impliedly subject to the Declaration.

When a party contends that a restriction arises by implication, the contention is that the
restrictions are said to create a reciprocal negative easement. To prove such an imp]iéd
restriction four elements must be established: “(1) a common grantor, (2) a designation of land

subject to restrictions, (3) a'general plan or scheme of restrictions, and (4) covenants running

T This was one month qfler the Marshall Property was sold to M. and Mrs, Marshall,
8 yel, it docs ot give a Deed Book or Page as specifically required in the Declatatlon.
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with the land in sccordance with such plan or scheme,™ Gambrell v, Schriver, 312 8.0, 354, 352,
440 8.E.2d 393, 395 (Ci. App. 1994). Aecord, Bomar v, Echols, 270 8.C. 676, 679-680, 244
S.E.2d 308, 310 (1978). Traylor v, Holloway, 206 Va. 257, 142, S.E.Zd 521 (1965) (the pariy -
who seeks (o enforce a covenant vegirioting free use of land hag ihe burden of proving it prohiblts
the acts of which he complains), . |

The couris have held that in grants of lots, “tﬁere must have beenkincluded $01ne
 restriction for the benefit of the land retaiied, evidencing a scheme or intent that the entire tract
shall be similarly treated, so that once the plan has heen effectively put into opefation, the burden
piaccd upon the land cpnvoyed is by operation of law reciprocally placed upon the land
retained.” Gambrell v. Schriver, 312 8.C. 354, 358, 440 S.E.2d 393, 395 (Ct.App.1994). “In
determining whether a reciprocal negative easement has been oreated, the court should consider
not only the language of the deeds, but also the@ircumstancés.ﬁsm‘rounding the origin of the
covenants,” Id.- “Generally, the developer must establish the general scheme of development
before any lots are ‘sold." Id. “All doﬁbts regarding the creation of an implied reciprocal
negative eassment must be resolved in favor of the freedom of land from réstﬁction." Id.v

There is no dispute that a general scheme or plan s lackihg for the outer loop of the
LongCreok Plantation devélopmcnt. The restrictions afe very different and there i3 no
un‘iformity. Some of the properties on Longtown Road neﬁr the'Mgrslmll Property areb subject to
the Declaration and some are nbt. Some owners of that property are in the Association and some
are not. There is no consistency in size and style of the homes, the type of fencing used, out
buildings, such as sheds, garage barns, ete. Mr. Peterson {estified that there would be no way for

a buyer in the area to infer that there were cettain restriotions, limitations or requirements,
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Accordingly, application of the resirictive covenants in ihe Dectavation cannot be implied io the
Marshall Properiy.

5. PLAINTIFP IS BARRED BY WAIVER, ESTOPPEL, LACHES AND UNCLEARN
HANDS TO IMPQSE THE DECLARATIONS OF COVENANTS ON THE,

SUBJECT PROPERTY,

A. Waiver’

Plalutiff can be barred from imposing the vestrictions in the Declaration on the Marghall
Property, if its conduct demonstrates a waiver of the right to enforce those restrictions,
“Restrictive covenants are contractual in nature'." Hardy v. diken, 369 8.C. 160, 166, 631 8.E.2d
539, 542 (S.C. 2006). Because they are contractual, they can be waived. The evidence is that
sevetal of the neighboring lots of the Marshall Property are not subject to the terms of the
Declaration, or the rules, regulations, fees, penalties or direotives by Association. Many of the
houses on Longtown Road afe not covered by the Declaration, Plaintiff through inaction against
the previous owners of the Marshall Property fqr over 15 years waived any right to enforce the
restriotive covenants on the Marshall Propetty or to now take the position the Marshall Property
is subject to the Declaration ot that Mr. Marshall is in thé Association,

Waivet is defined as “a voluntary and intcntional abandonment or relinquishment of a
known right, Gcnorally, the party claiming waiver must show that the party against whom
waiver is asserted possessed, at the time, actual or constructive knowledge of his rights or of all
thé material facts upon which they depended.” Janasik v, Falrway Oaks Villus Horizontul

Property Regime, 307 8,C. 339, 344, 415 S,E.2d 384, 387-88 (S.C. 1992). “The doctrine of
waiver dées not necessarily imply that the party asserting waiver has been misled to his prejudice

or into an altered position.” Id, at 344, 415 S.E.2d at 388. In this cse neither the Association

® This principle of walver was recognized by the Honorable Alison Rene Lee as a primary basis to deny Plaintiff's
Motlon for Temporaty Injunction in her Order filed June 12, 2007,
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ior Fairways aiterpied to asseri thai the Marshall Propsity was in the Association or subject o
the Declaration for over a decude. It was Plaintift’s duty i know, and to act If i considered the
Marshall Propeity o be in the Association and subject to the terms of the Dieclaration. Thé only
evidenca is that nons of the previous owners wete assessed Association fees 61‘ wer's pui on the
rolls of the Association members. There was not even evidence thai the Howells, the previous
ownets of the Property, had to get atchitectural approval for the construction of‘ the house on the
Propeity. Plaintiff has waived any right they may have had to now make such contention.

An association cannot act arbitrarily. See, Seabroolk Island Property Owners Assoclation
v, Marshland Trust, Inc., 358 8.C. 655, 596 S.E. 2d 380 (Ct.App.2004), There was evidence that
deeds from Pairways as to a number of other pieces of property physically located in the
LongCreek Plantation subdivision also contain the Falrways’ Deed Language, on which Plaintiff
relies in this action; however, those properties are not in the Association and no other lawsuit
was filed by Plaintiff as to the status of those prop?rties. The Plaintiff has arbitrarily brought suit
to impose the Deolarations upon on the Marshall Property.

If a party fails to bring a claim for enforcement against a known violation until- after a
substantial amount has been spent on improvements, that party has walved its right to enforce a
restrictive covenant. See, Janastk v, Fairways Oals Villas Horizonta! Prop, Regime, 307 S.C,
339, 344-45, 415 S.E,2d 384, 387-88 (8.C, 1992), Cedar Cove Homeawners Ass 'n., Inc. v.
DiPietro, 368 S.C. 254, 628 S.E.2d 284 (Ct,App.2006). In this case Plaintiff knew or should
have known whether or.not the Marshall Property was subject to the Declaration and its Qwner
was in the Assoolation. The Assoclation was awae that the house was built on the Property in
about 2002, and that the owner was not on the Association roll, and was not paying assessments,

Plaintiff apparently made no demand for architectural approval of the home bullt by Mr. and Ms.
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Howell, 1 was not natil after Iviv, Marshall removed the ﬁ'eas, end pui i the pool and the
fotindation for the pool house and garage that Plainticf brongh suit for injunction.'® Plainilf did
fiot complain uniil motre than a decade after the deed to Mz, and Ms. Burgess fiom Fairways,
Plaintiff is held to have walved any right that the Mavshall Property is subject io the Declavation,
B. Estoppel

- Plaintiff is estopped to (1) enforce the restrictive covenants as against the Marshall
Prc;perty and,. (2) to take the position that the Marshall Property is subject to the Declaration of
that M, Marshall is in the Association, if the elements of equitable estoppel t)mve been met.

The elements of equitable estoppel as to the party estopped are: “(1) conduct which
amounts to a false representation or concealment of material facts, or, at least, which s
calculated to convey the impression that the facts are otherwise thaﬁ, and inconsistent with, those
which the party subsequently attempts to assert; (2) intention o, at least expectation, that such
conduct shall be acted upon by the other party; and (3) knowledge, actual or constructive, of the
real facts.”” Southern Dev, Land & Golf Co., LTD v. 8.C. Pub, Serv. Auth 311 8.C. 29, 33, 426
S.E.2d 748, 750 (8. C 1993). The elements of estoppel as to the party clalming the estoppel are:
“(1) lack of knowledge and of the means of knowlcdge of the truth s to the facts in questlon, (2)
reliance upon the conduot of the party estopped, and (3) piejudicial chango in position,” /d. “The
docttine of ﬁtoppel applies if a person, by his actions, conduct, words or silence which amounts
to a representation, or a concealment of materlal facts, causes another to alter his position to his
prejudice ot injuty.” Rushing v. McKinney, 370 S.C. 280, 293, 633 S.E.2d 917, 924

(Ct.App.2006), quoting Hubbard v. Beverly, 197 SC 476, 480, 15 S.E. 2d 740, 741 (S.C. 1941).

1 This fact alone would bar any mandatory injunctlve relief. The balance of the equities would demonstrate that
the hamm to Mr. Maeshall outweighs any benefit to Plaintlff; thus, no relief should be glven, Hunnlcutt v,
Rickenbacker, 268 S.C. 511,234 S.E.2d 887 (5.C. 1977)
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Plaintifis agent, Haloyon, while neting within ilic course and scops of Ha agency for
Plaintiff, informed My, Masshall’s closing aitorniey that the Propevty was 1108 subjeci io being
assessed; that the Propetiy was “grandfathered ow” of the Association. Mr, Marshall was wetl
established in his new home befors anyone Indicated to him ihat the Froperty was subjeot io the
Declaration. Plaintiff had never assessed the prior oWnel’s, and the Property was not on. the list
of the homeowners in the Association, M. Marshall had every reason to believe what he was
bt_:ing tdld, wag true. Plaintiff had the expectation that the conduct would be acted upon by Mr, -
Marshall. Mr, Marshall relied on the tepresentations, Furthetmore, Plaintiff did not tiy {o take
the position that the Property was iﬁ the Assoéiation until after Mr, Marshall had removed tmost
of the trees in accordance with his landscape plan.

The court held as follows in Janasik:

Whete an implied waiver is involved, the distinction between waiver
and estoppel is close, and someétimes the dootrines merge Into each
other with almost imperceptible gradations, so that it is difficult to
determine the exact point where one doctrine ends and the other

begins." .... Whether a party is barred by estoppel or waiver can only
be determined in light of the circumstances of each case,

'307 S.C.at 344, 415 S,B.2d at 388, quoting Am.Jur, 2d, Estoppel and Waiver §§ 154, 158
(1966). | o |
The Declarations do not apply to the Marshall Property, and Plaintiff is estopped to allege |
otherwise, | '
C. Laches
The Plainiiﬁ‘is barred by the Doctrine of Laches to assort that the Marshall Property is
subject to the Declaration or that Mr, Marshall is a member of the Associatiqn, if Plaintiff has

neglected for an unreasonable and unexplained length of time, to do what in law it should have

done when there were circumstances affording opportunity for diligence. Gordon v, Drews, 358
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8.C. 598, 612, 595 8.5.2d 864, 871 (Ch.App.2004) (quotiog iuls v. C.R, Bare, Ine., 336 8.C.
266, 296, 519 8.B.2d 583, 598 (Ct.App.1999). Alihough delay alone is vot snough ic constituio
'[nches? if ths delay is uaveasonable, and the party asserilng laches is prejudiced, laol1és isa
defenss. See, Gordon, 358 S.C. at 612, 595.8.E.2d at 871 (quoting Brown v, Butler, 347 5.C.
259,265, 554 8.8.2d 431, 434 (Cr.App.2001)), Accord, Queen s Grant 1, 368 S.C. at 359, 628
S.E. 2d. at 912, ’ |

In Jervey v. Martint Environmental, Inc., 396 $.C. 442, 451, 721 8.B.2d 469, 4’74;
(Ct.App.2~012) the court hetd as follows: “Laches is an equitable doctrine that our courts have
defined as ‘neglect for an unreasonable and unexplained length of time, under citcumstances
affording opportunity for diligence, to do in lawl what should have been done,” To establish
Iaches as a defense Mr, Marshall is required to show that Plaintiff unreasonably dclaycd an
assertion of a right that resulted in prejudies to Mr. Matshall. The evidence is that Plaintiff
failed to decide the whether the Marshall Property was subject to the Declaration, failed to do
anything to put the Propetty owneré on notice of its contention that the Property was subject to
the Declaration fqr over 15 ycam; This unreasonable delay resulted in subétantia] prejudice to
Mr. Ma.rshall. Accordingly, Plaiﬁtiff is barred to allege the Marshall Property is subject to the
Declatation by the doctrine of laches,

Defendant as§erted counterclaims for Prohﬁssmy Estoppel, Negligent Misrepresentation,
Slander of Title, Defamation, Fraud and Constructive Fraud, At the conclusion of the tiial the
Court granted Plaintiff’s motion for nonsult as to Defendant’s countetclaims for fraud and
constructive fraud. The Court further finds:

A. Defendant’s counterclaim Jor Promissory Estoppel is dismissed,
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A contract and prowissory estoppel ave iwo separaie and d'isth;et legel theovies. Saicher
v._Satcher, 351 8.C. 477, 570 S.E.2d 535‘(Ct. App, 2002). “They are two different crealures of
the law; they are noi legally synonymous; the birth of one does not spawn the oiher."’ id,
(intermal quotations omitted). To succeed on 8 claii of promiésory estoppel, a claimant musi
prove: (1) the presence of a promise unambiguous in ita terms; (2) reasonable reliance upon the
promise by the party to whom the promise ic made; (3) the reliance is expected and foresecable
by the party who makes the promise; and (4) the party to whom the promise is made must sustain
injury in reliance on the promise. Id. at 483-84, “The applicability of the doctrine depends on
whether the refusal to apply it would be virtnally to sanction the perpetration of a fraud or would
result in other injustice.” 1d. at 484. Ses Woods v. State, 314 S.C. 501, 431 S.E.2d 260 (Ct.
App. 1993) (holding that property owner failed to aflegc or produce any evidence of the presence
of a promise unambiguous iﬁ its terms or that he sustained injury in reliance on the promise),

I find the evidence presented does not suppott a cause of action for promissor& estoppel,
As noted above, there was clearly not an unamblguous promise made to Marshall by the
Association. Marshall never talked to the Association or Halcyon. Rather, his closing attorney,
Roddy Jordan instructed his staff to call Haloyon to find out if any dues were owed on the
Property, Halcyon’s statement to Jordan's staff that no dues were owed on the Properlyldoes not
constitute an unambiguous promise that Marshall's property was not subject to the Association’s
Covenants and Restrictions, | o

Jordan testified that the call made to Halcyon was not for the purpose of gettiﬁg
Halcyon’s opinion as to the covenants and restrictions of record in Marshall’s chain of title, He
testified that he would not ask Halcyon that question, because they are not lawyers and he

believed from his examination of the chain of title that the Property was encumbered by the

Page 25032




Association®s Covenants and Restrdctions. Jovdai testificd ihot evan If Haloyon had stated thai
the Pmpeﬂy was not subject to the Covenants and Restriciions lis would not have relied on that
vepresentation. At iflost, the evideice réﬂects a misundersianding between Marshall and his
attomey. However, this miéunderstanding cannot be imputed io the Association. Because
Defendant connot meet ihe neoessary elerments, his counterclaim of prowssory estoppel is
denied, |

Furthermore, Marshall was aware of the Association’s claims thai he was required to
have laﬁdscaping and construction plans approved by the Association before he bogan building
the garage and pool house. He therefore embatked on that projeat knowing the risk that he could
be violating the Covénants and Restrictions. ‘Any alleged damages that he incutred as a result of
the temporary injunction filed by the Association in response to hia activities are therefore nbt
recoverable under this or any other cause of action alleged in the Counterclaim. |

B, Defendant’s comderclaim of nagligéhi misrepv;esenmﬂon Is dismissed,

To Vestab.‘lis'h liability for nggligent misrepresentation, the plaintiff must show by a
’prépcnderaﬂce of tﬁe evidence: (1) the dcfcndant made a false representation to the plaintiff; (2)
the defendant had a-péouniary interest in making the representation; (3) the defendant owed a
duty of care to see that he conrimunicéted truthful information to the plaintiff; (4) the defendant
breached that duty by failing to exercise due care; (5) the plaintiff justifiably relied on the
representation; and (6) the plaintiff suffered _;1 pecuniary loss as the proximate vesult of his
rellance on the representation, Turner v, Milliman, 392 8.C. 116, 123, 708 S.E.2d 766, 769
(2011),  Evidence of a mere broken promise is not sufficient to prove negligent
misreprcsentatioﬁ. M. at 769-70. Under the elements for both frand and negligent

misrepresentation, the representation at {ssue must be false, Id, at 770.
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In dvder v’;d prevail on this canse of action, Marshall must prove that the Association made
a false statemeni to him, ihg Associndon ad & pecunlary inievest in wmaldng the Talse
represeniation and ‘that Marshall justifiably relied o ihe false statement, As proviously
discussed, Mm‘shaﬂ could not justifiably rely on any statement made by the Aissociation that the
Property was not subjeot to the Covenants and Réstrictions because of his acinal an& constructive
. knowledge. |
Futthermore, the statement imputed to the Aasociatlon Is that there were no dues owed on the -
Property at the time of the purchase, that the property did not appear on the homeowners list and
that the propefty was “grandfathered in.” The first two statements wete not false when tﬁey wete
made, Haleyon’s records showed no outstanding dues and the Property was not, shown on fhe
ownets list. The only potentlally false statement was- ihat the property was “grandfathered in" —
that no dues would be owed in the future, However, the Association has abgolutely no pecuniary
interest in 'méxking such a statement. Marshall has not presented evidence that the Association
had any pecuniary ihterest in informing Marshail that he would not have to pay homeowners’
dues and was otherwise not a member of the Aésociation. Rather, subh statements would be
agélnst Plainfiff‘s pecuniaty interest. The same rationale app]iés to Halgyon, ThevAssociat‘ion _
and Halcyon benefit from having propcrties included in the Associqtion. There would be no
* Incentive for Halcyon or LongCreek to tell Marshall the propetty would not subject to the
Covenants and Restrictions, Defendant’s assertion that Plaintiff ot Halcyon had a pecuniary
interest is not supported by the evidence before the Court, Therefore, Defendant’s counterclaim
for hegligent misrepresentation is denied.

C. Defendant’s counterclaims of Slander of Title and defamation are dismissed,
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Maxshall’s slauder of iltle claims is based upon Longereek’s tiliug of & lien for payinent
of the 2006 assessmcms; His defamation clalin is based upon Longereel's lncluding his vame as
one who had not paid his assessients in a newsletter cirenlated only to Assoéimion imembers,

“The terr ‘slander of title’ is defined és a false and inalicious statement, oval or writen,
made in disparagement of a pérson's title to real or personal property, causing him injury.” Pond
Blace Pariners, Ine. v. Poole, 351 8.C. 1, 18, 567 S.E.2d 881, 890 (Ct, App. 2002). To maintain
an action for slander of title in South Cacolina, a plalntiff must establish: “(1) the publication (2)
with malice (3) of a false statement (4) that is derogatqry to plaintiff's title and (5) causes special
damages (6) as a result of diminished value of the propetty in the eyes of third parties,” Id, at
21-22, 567 S.E.2d at 892 (Ct. App. 2002). The “[w]tongfully recording an unfounded claim
against. the property of another generally is actionable as slander of title.” 1d,, at 22, 567 8.E.2d
at 892,

In order to prove defamation, the plaintiff must show (1) a false and defamatory
statémcnt was made; (2) the unprivileged publication was mz;de to a third party; (3) the fmb]isher
was af fault; and (4) either actionability of the statement irvespective of special harm or tﬁe

existence of special harm caused by the publication. Ericksdn v. Jones St Publishers, 1.L.C.,

368 S.C. 444, 465, 629 S.E.2d 653, 664 (2006). In additlon, a plaintiff must “plead and prove
both common law-malice and special da'mages.” Id. “Where the occasion gives rise to a
qualified privilege, there is a prima facie presumption to rebut the inference of malice, and the

burden is on the plaintiff to show actual malice or that the scope of the privilege has been

oxceeded.” Swinton Creek Nursery v. Edisto Farm Credit. ACA, 334 8.C. 469, 485, 514 8.E.2d

126, 134 (1999).
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{ find that ilvere was no credible testimony ihai the Hen filed apainat the property fov the
2006 dues or the inclusion of Marshall's name in the newsletier was done with malice, Rather,
the testimony confirmed that liene are filed by the Association as a mailer of cowrso for those
who fuil o pay assessments in a itmely manner. [n addivion, ihe names of all members who are
delinquent are included in the newsletter. Marshall was not singled out. The Association
believed, based upon its review of the chain of title that the Property was subject to the
Covcnahts and Restrictions, Marshall’s closing attorney testified that it was reasonable for the
Assoclation to reach the conclusion that the Property was subject to the Covenants and
Restrictions, because he himself, a licensed attorney in South Carolina, had reached the same
conclusion,

[ also find that the newsietter was entitled to a qualified privilege. In a defamation action,

the defendant may assert the atfirmative defense of conditional or qualified privilege. Swinton

Creek, 334 §.C. 469, 484, 514 S.E2d 126, 134 (1999). In determining whether or not the
communication was qualifiedly privileged, rogard must be had to the occasion and to the
relationship of the parties. Id. In South Carolina,

A communication made in good faith on any subject matter in which the person
communicating has an interest, or in reference to which he has a duty, is privileged if made to a
person having a corresponding interest or duty, even though it contains matter which, without

this ptivilege, would be actionable, and although the duty is not a legal one, but only a moral or

social duty of imperfect obligation. Manley v. Manley, 291 S.C. 325, 331, 353 S.E.2d 312, 315

(Ct. App. 1987) (quoting Conwell v, Spur Oll Co. of W, S, Carolina, 240 8.C. 170, 178, 125

S.E.2d 270, 274-75 (1962)) (“The privilege arises from the necessity of full and unrestricted

communication concerning a matter in which the parties have an interest or duty, and is not
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resiricied within ainy nareow liriés.”); Restaiomon ( Sgscond) of Toxis, Secilon 596 (**An occasion
is conditionally privileged when the civcumstances are such ac io lead wy one of seversl peisons
having a common interest in a partlcular subjeci maiter correctly or reasonably o believe iha
facts exigt which another shatlng such commoh inierest is entiiled io know.”),

Although South Carolina bas not specifically addressed whether ql;aliﬁed privilege
protecis a com'munication made by a homeowners’ association to its members regax'cling issues
affecting the members and the association, other jurisdiotions have examined qualified privilege
in sirﬁilar circumsiances and held that' a qualified privilege does ‘apply in this context to protect
éommunicaﬁons pertaining to a common interests shared by such organizations and their
members, See, Century Mgrt,. Inc. v Spring, 905 8.W.2d 109 (Mo. Ct. App. 1995). In Spring,
. members of the homeowners® association circulated a document complaining about the way their
' property was being ménéged. The broperty manageinent company filed suit for defamation. The

coutt held: |

[TThe réspondenfs [homeowners] enjoyed a qualified privilege . . , this was a case in which the
| publishets of the allcgédly defamatory statements (thé respondéhts) and the reciplents (fellow ‘

association melﬁbers)» ﬁad a common interest (upkeep of their subdivision) and the

communicétion was of a kind reasonably calculated to further that interest. Id, at 112; see also

Dg?idson v Senieca Crossing Section 1T Homeowner's Ass'n, lﬁc., 979 A.2d 260 (Md., Ct., App.

2009) (holding statements made by hofneowners_‘ assoclation members and minutes recording
-the same regarding candidete for the association’s- board fit squarely within the qualified

privilege); Cohen_v, Beachside Two-] Homeowners' Ass’d, ClV. 05-706 ADM/ISM, 2006 WL

1795140 (D. Minn. June 29, 2006) affd as modified sub nom. Cohen v. Beachside Two-I

omeowness' Ass,; 272 F. App's 534 (8th Cir. 2008) (upholding a qualified privilege for the
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aesociation fo publish inforination abow delinquencies in bogd saesting milnuies because “the

feilure of some homeowners to pdy theiv monthly assessivenis directly impacis the entlrs
Beachside cominunity. As a x‘es_u]t, ihe Beachside homéowncra have a general 'u'ightbi'o be leept
informed by the Board of' the 'ﬁnaﬁcial sta-iué of their community.”)

1 vi'md the LongCréek newsletter listing Marshall as having outstanding dues with the
Assogiation are protected by unal‘;'Aﬁed p'rivilege, beeause the collection of dues and the financlal
stability of the HOA is a matter of common interest to all homeowners. There is no evidence
that the ﬁewslettcr was distribilted to anyone but members of the Asgoolation, The Association,
the management company, and the homeowners share a commoﬁ laterest in thcir community.
The failure of some homeowners to pay their monthly assessments or dues directly impacts the
entire LongCreek communiiy. JAs a result, thé LongCreek homeowners have a general right to
bé kept informed by Plaintiff of the financial status of their community.

“Accordingly, I find that Mm‘shail;s élander of title and dcfamati‘or.l_ claims must fail, and

therefore, his claim of éttomey fees and costs,

CONCLUSHON
Thé ruling of the Court as summarized as follows:

1. The Court finds in favor of Defendant Charles Marshall on Plaintiff’s Complaint and
holds that Marshall Property at 864 Longtown Road West, Blythewood, South Carolina is
not subject to the Declaration of Covenants aﬁd Restricfions of LongCreck Plantation
Property Owners’ ‘Association and Defendant Charl.es Marshall, as owner of the property
is not a member of the Assaciation;

2, Accbrdlngly, Plaintiff’s Complaint for injunctive relief, enforcement of covenants and

‘ restrictions and any fine for tree removal s denied; and,
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3. The Coust finds in favos of Platatiif on Defendant’s Comnierzlaims,

IT IS SO ORDERED.
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