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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ‘ )
) CASE NO: 2012-CP-07-4095
)
TURUK SAUNDERS #199803, )
)
Applicant )  ORDER DENYING APPLICANT’S
) MOTION TO ALTER AND AMEND
vs. ) JUDGMENT
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
Presiding Judge: Hon. Deadra L. Jefferson
Applicant’s Attorney: Scott W. Lee. Esquire
Respondent’s Attomey: Ashleigh R.. Wilson, Esquire
Trial Counsel: Cory H. Fleming, Esquire
Date of PCR Hearing: August 27,2013
Court Reporter: Susan “Mia” Perron

This matter is before the Court on the Applicant’s Motion to Alter and Amend Juagment,

filed with the Beaufort County Clerk of Court on April 2, 2014 and received by this office on

- April 1, 2014. The Respondent filed a Return and Motion to Dismiss Applicant’s.Motion to
Alter or Amend with the Beaufort County Clerk (va Court on April 7, 2014, which was received
by this office via email on April 3, 2014. The Appliéant filed an Amended Motion to Alter or
Amend with the Beaufort County Clefk of Court on April 8, 2014 énd received by this office on
April 8, 20121%{{1“"6’{66}‘.t\o"éa»dﬁr\‘é'sméuiénsviiéé::r;zéé;w&;by the Applicant in his initial, pro se application
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for post-conviction relief.; The Respondent-filed a Return and Motion to Dismiss the Applicant’s

Amended Motion to Alfer or Amiend with the Beaufort County Clerk of Court on April 13, 2014,

which was received "by-this office on May 22, 2014. The Applicant moves this Court to

.

reconsider its-Order,.of -Dismissal dismissing the Applicant’s application for post-conviction
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relief (PCR), signed March 5, 2014 and filed with the Beaufort Couﬁty Clerk of Court on March
10, 2614. For the reasons set forth below, this Court deﬁiés the Applicant’s Amended Motion to
Alter and Amend Judgment. This Court finds and concludes as follows.

“In all actions tried upon the facts Withouf*a jury or w1th an advisbry jury, the court shall
find the facts specially and state separafely its conclusions of law thereon.” Rule 52, SCRCP.
The trial judge presiding over an Applicant’s PCR heanng must issue a supplemental order
setting forth specific findings of fact and expressly stating conclusions of law, which order -
becomes a final judgment in the Applicant’s PCR case. See S.C. CODE ANN. § 17-27-80 (2013).
The trial court’s failure to specifically rule on the issués presented at the PCR hearing in it$ order

precludes appellate review of the paiticu]ar issues. See Marlar v. State, 375 S.C. 407, 408, 409,

653 S.E.2d 266, 26667 (2007) (citing Pruitt v. State, 310 S.C. 254, 256, 423 S.E.2d 127, 128
(1992)). Appéllaté review of a PCR order is provided by 'vx;rit of cerﬁoraﬁ under the South'
Carolina Appellate Court Rules. See S.C. CObE ANN. § 17-27-100 (2013). The Appiicaﬁt’s PCR
“counsel has an obligation to review the order and file a Rule 59(e), SCRCP, motion to alter or

. amend if the order fails to set forth the findings and the ;eésons for those ﬁndings as required by
[S.C. CoDE ANN.] § 17-27-80 [(2013)] and Rule 52(a), SCRCP.” Pruitt, 310 S.C. at 256, 423 |

S.E.2d at 128. Accord Hall v. Catoe, 360 S.C. 353, 364, 601 S.E.2d 335, 341 (2004).

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the trial -

Jjudge to ‘reconsider matters properly encompassed in a decision on the merits.””” Amold v. State,

309 S.C. 157, 172-73, 420 S.E.2d 834, 842 (1992) (quoting Budinich v. Becton Dickinson &
Co., 486 U.S. 196, 200, 108 S. Ct. 1717, 1720 (1988)). “Our supreme court has made it
abundantly clear that, where a PCR court fails to set forth findings and the reasons for mosé

findings, the issue is not preserved for appellate review if the petitioner fails to make a Rule



59(e) [, SCRCP] motion requesting the PCR court make specific findings of fact and conclusions

of law on the allegations.” Smith v. State, 404 S.C. 493, 505, 745 S.E.2d 378, 384 (Ct. App. .

2012); McCray v. State, 305 S.C. 329, 330, 408 S.E.2d 241, 241 (1991).
| In his Amended Motion to Alter or Amend Judgment, the Applicant enumerates fourteen
(14) grounds in support of his motion: .

1. The Court incofrectly found that trial counsel had properly argued, made a proper
record of, and preserved the issue of probable cause for issuance of the search
warrant.

2. The Court inéorrectly found that trial counsel had properly argued, made a proper
record of, and preserved the issue of the admissibility of Witness Reeves’
testimdny under State v. Lyle, SCRE Rule 404(b), or under any other theofy.

3. The Court incorrectly found that trial counsel had properly argued, made a proper
record of, and preserved the issue of the admissibility of the Applicant’s prior
record for impeachment purposes.

4. The Court incorrectly.found that trial counsel had fully discussed the potential
benefits and pitfalls of the Applicant testifying because he did not obtain a ruling
on the admissibili_ty of prior convictions, thereby preveﬁting the Applicant from
makiﬂg a fully informed decision about whether or not he would testify.

5. The Court incorrectly found that trial counsel had pfoperly argued, made a proper
record of, and preserved the issue of the édmissibility of Witness Reeves’

testimony.

£



The Court incorrectly found that trial counsel was not deficient in failing to

- request a jury instruction regarding the limited purpose of admissibility of

10.

testimony admitted under State v. Lyle.

The Court erred in finding that trial counsel’s failure to .challenge the search
warrant was a valid trial strategy.

The Court erred in finding that trial counsel was not ineffective in failing to
request Judge Kinard’s recusal from the case.

The Court erred in finding that trial counsel was not ineffective in failing to object
to the State’s refefence to the Applicant as “Big T” during the State’s closing

argument.

The Court erred in finding that trial counsel was not ineffective for failing to

- inquire further into the facts of a juror who knew one of the State’s witnesses,

11.

12

13

14

Robert Jenkins.
The Court erred in finding that trial counsel was not ineffective for failing to

- inquire further into the facts of a juror who knew one of the State’s witnesses,

Robert Jenkins.

- The Court erred in finding that trial counsel was not ineffective in failing to object

“to evidence going back to the jury that was not properly admitted during trial.

. The Court failed to address all issues raised by the Applicant’s original pro se

PCR Application.

. The Court erred in failing to address the cumulative effect of the above errors

committed by trial counsel.




15. The Court erred in finding that trial coﬁnsel’s performance was not deficient, and
that such performance did not result in unfair prejudice to the Applicant during
the trial, and for appellate purposes.

In its Return and Motion to Dismiss Applicant’s Amended Motion to Alter or Amend, the
Respondent argues this Court’s Order contajnsh the requisite findings of facts and conclusions of
law. See S.C. CODE ANN. § 17-27-80 (1976); ‘Rule 52(a), SCRCP; McCray v. State, 305 S.C.
329, 408 S.E.2d 241 (1991). |

This Court finds that the Applicant has outlined no sound reason for this Court to alter of
amend its judgment. The Defendant’s Motion raises no new issues, nor proffers any arguments
not considered by the Court during the Applicant’s hearing and in the Court’s Order. Moreover,
the Court fully addressed each of the Applicant’s grounds for relief and made specific finds of
faét and conclusions of law on each ground in its Order. Additionally, in its Qrder, this Court

found that any allegations raised in the Applicant’s applications for post-conviction relief that

_were not addressed in the order were waived by the Applicant by failing to present any evidence

regarding such allegations. Moreover, in. its Order, this Court found that bolistically, the
Applicant’s trial counsel was not deficient in any regard; cumulatively, counsel rendered

'reasonably effective assistance under prevailing professional norms; and the :Applicant was not

unduly prejudiced by trial counsel’s performance. See Strickland v. Washington, 466 U.S. 668,
688, 104 S. Ct. 2052, 2065 (1984); Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625

(1989); Fraiser v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

Having fully considered the Applicant’s Motion to Alter or Amend Judgmént, the
evidence presented at the PCR hearing, the Respondent’s responses, as well as having fully

reviewed the record and the various interests balanced by the Court at the time of the ruling, the



Applicant’s Motion to Alter or Amend Judgment is hereby DENIED pursuant to Rule 59,

SCRCP.!

IT IS SO ORDERED.

May 7/2/‘9\,‘201_4
Charleston, South Carolina
At Chambers

AL

Hon. Déadta L. Jefferson
Presiding Judge

! This motion is disposed of without the necessity of a hearing and decided on the record, briefs, and motions
submitted by the parties. See Rule 59, SCRCP. Pollard v. County of Florence, 314 S.C. 397, 401402, 444 .E.2d

534, 536 (1994). .

i



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF BEAUFORT ) 2012-CP-07-4095
' )
, )
Turuk Saunders, #199803, )
)
Applicant, )
) _
v. ) ORDER OF DISMISSAL
o )
State of South Carolina, )
)
Respondent. )
)
Presiding Judge: Hon. Deadra L. Jefferson
Applicant’s Attorney: Scott W. Lee. Esquire
Respondent’s Attorney: Ashleigh R. Wilson, Esquire
Trial Counsel: Cory H. Flemirig, Esquire
Date of Hearing;: ' August 27, 2013
Court Reporter: ' Susan “Mia” Perron

This matter comes befbfe the Court by way of an applicai'ion for'post-conviction' relief
(PCR) ﬁléd November 30, 2012. The Respondent made its Return on February 25’, 2013. An
evidentiary hearing on the matter was convened on Aug'ust 27, 2013 at the -Beaufort Couﬁty
Courthouse. The Applicant was present at the hearing and represented by Scott W. Lee, Esquire.
Ashleigh R. Wilson, Esquire of the South Carolina Office of the Attorney General represented
the Respondent.

Present to testify at the hearing Wasvﬂ_zCory Fleming, Esquire the Applicant’s trial co@sel,
Tyece Brown, Akeem Saunders, and Andre Benjamin. Th¢ Court had before it the trial

transcript, ihe Beaufort County Clerk of Court records, the Applicant’s records from the South







Carolina Department of Corrections, the Applicant’s application, the Respondent’s Retu'm, the
appellate records, and the exhibits and case law submitted by the parties at the hearmg

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections'
pursuant to orders of commitment from the ﬁeaufort County Clerk of Court. The Applicant was
indicted at the March 2007 term of the Beaufort County Grand Jury for Possession with Infent to

.Distribu'.ce (PWID) Marijﬁana (2007—GS—07—0505),£ PWID Cocaine (2'-007—GS—07—0506),3
PWID Ecstasy (2007-GS—07-0507)," Trafficking Cocaine, 10-28 grams (2007-GS-7-0508),
and Possession of a Weapon Durmg the Commission of a Violent.‘Crime (2007—GS—07—A0:509).6
He was represented by Cory Fleming, Esquire.

The Api)lica.ﬁt proceeded to trial and was found not guilty of Possession of a Weapon
during the Commission of a Violent Crime, but was found guilty of all the -other charges. On
May 26, 2010, the Applicant was sentenced by the Honorable Emest Kinard to twenty (20) years
for PWID Marijuana and PWID Ecstasy and twenty-seven (27) years for PWID Cocaine and

Trafficking Cocaine. The sentences are to be served concurrently.

! State’s Exhibit 1 is a copy of a signed affidavit of Andre Benjamin which was attached to the Applicant’s
application for post-conviction relief. _
? Possession with Intent to Distribute Marijuana, third or subsequent offense, is a felony punishable by twenty (20)
years imprisonment or up to a twenty-thousand dollar ($20,000) fine, or both. See S.C. CODE ANN. § 44—53— »
370(b)(2) (2012).

? Possession with Intent to Distribute Cocaine, third or subsequent offense, is a serious felony punishable by thxrty
- (30) years imprisonment or up to a fifty-thousand dollar ($50,000) fine, or both. See S.C. CODE ANN. § 44-53—
370(b)(1) (2012).

¢ Possession with Intent to Distribute Ecstasy, third or subsequent offense, is a serious felony punishable by thirty
(30) years imprisonment or up to a fifty-thousand dollar ($50,000) fine, or both. See S.C. CODE ANN. § 44—53—
370(b)(2) (2012).
* Trafficking Crack, 1028 grams, third or subsequent offense, is a wolent, serious felony punishable by a
mandatory minimum term of imprisonment for twenty-five (25) years, maximum imprisonment for thirty (30) years,
none of which time may be suspended, nor probation granted, and a fifty-thousand dollar ($50,000) fine. See S.C.
CODE ANN. § 44-53-375(c)(1) (2012).
§ Possession of a Weapon During the Commission of a Violent Crime is a felony punishable by a mandatory,
minimum five (5) years imprisonment. See S.C. CODE ANN. § 16-23-490 (2010).
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A Notice of Appeal was filed on the Applicant’s behe.lf at the South Carolina Court of

Appeals. Nicole Mace, Esquire perfected the appeal. The South Carolina Court of Appeals

affirmed the Applicant’s convictions and sentences. State v. Saunders, Op. No. 2012-UP-456

(S.C. Ct. App. July 25, 2012). The Remittitur was issued August 10, 2012.

ALLEGATIONS

In his application, the Applieant alleges he is being held in custody unlawfully for the
following reasons:

1. Ineffective assistance of counsel. ,
a. Failure to object to inadmissible hearsay and character evidence.
b. Failure to object to the court allowing evidence to go back to the jury that was
~ never properly admitted.
_c. Failure to properly inquire into the facts of a Juror who knew a witness who
" was due and did testify.
d. Failure to object to the prosecutor’s continued reference to the Apphcant as
“Blg T’S
e. Failure to ensure that all issues raised were preserved for proper review.
2. Ineffective assistance of appellate counsel.

The Applicant amended his application on August 26, 2013 to allege the following:

1. Ineffective assistance of counsel. _

a. Tral counsel failed to properly challenge the issue of probable cause for
issuance of the search warrant which led to the State’s discovery of the drugs
for which the Applicant was charged.

b. Trial counsel failed to properly argue against the admissibility of testimony of
Witness Reeves with regard to State v. Lyle and SCRE Rule 404(b), or-under
any other theory.

c.. Trial counsel failed to argue and obtain a rulmg on the admissibility of
Defendant’s prior record for purposes of impeachment.

d. Tral counsel failed to fully discuss the benefits and pitfalls of Applicant’s
testifying because he did not obtain a ruling on the admissibility of the
Applicant’s prior convictions, thereby preventing Applicant from makmg a

~ fully informed decision about whether or not he would testify.

e. Trial counsel failed to call exculpatory witnesses who would have refuted
testimony offered by the State, desplte their ability, availability and

- willingness to testify. .




f. Trial counsel failed to properly renew and preserve the issue of the
admissibility of Witness Reeves’ testimony, thereby procedurally barring and
preventing same from being considered on appeal.

g. Trial counsel failed to request a jury instruction from the Court regarding the

- limited purpose of admissibility of testimony admitted pursuant to State v.

Lyle.

At the hearing, the Applicant proceeded solely on the allegation of ineffective assistance
of trial counsel. This Court finds the allegation of ineffective assistance of appellate counsel was
abandoned by the Applicant and is hereby dismissed. .

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony .and arguments presented af the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the heaﬁﬁg_ and to closely pass upon his or
her credibility. This Court has weighed the testimony accordingly. |

Set forth beldw are _thé relevant findings of fact and conc}usions of law as required by
S.C. CoDE ANN. § 17-27-80 (2003). | ’

Summary of the Testimony

Cory Fleming, Esquire, testified at the evidentiary hearing that he was retained to
represent the Applicant at trial. He testified he also filed a Notice of Appeél for the Applicant
and r,emained on the case until he. recéive(i the trial transcript. Counsel testified he has been
practicing law for nineteen (19) to twenty (20) years and has practice& criminal law regulaﬂy. He
testified he met with the Applicant many times prior to trial.

Counsel testified he filed m and Rule 5 motions on the Applicant’s bghalf and
reviewed the discovery materials with the Applicant. He testified he discussed with the Applicant |
the elements of the charges he was facing and the State’s burden of proof. He testified he

discussed with the Applicant his version of the facts and possible defenses at length and met with
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the Applicant as much as necessary. Counsel testified he had ample time to prepare for trial.
Counsel testified, élthough the Applicant complained that a juror knew Robert Jenkins, he gave
. the trial judge the names of his witnesses during voir dire “out of an Aabundanée of caution” and
did not recall any problems with jurors during trial. He testified he and the Applicant participated
in voir dire and selection of each juror. Counsel further testified that he reviewed all evidence
that was sent back to the jury during deliberations and that no evidence was sent back to the jury
that was not admitted in the record. |

| Counsel testified the Applicant’s case was the classic drug investigation involving the
drug task force and complaints about drug activity at a trailer. Counsel testified the task force set
up observation of the trailer and followed a car leaving the trailer. He testified the task force
stopped the car and, based on the information they received from the car’s occupants, obtained a-
search warrant for the trailer and found drugs.

Counsel testified he investigated all leads given to him by the Applicant. He further
testified that he spoke with all witness prior to trial excep't Reeves and Jenkins but that he was
given time to | speak with Jenkins and Reeves was made available fo him right before his
testimony at trial. He tevstiﬁedvthat he was able; to successﬁﬂly chal}enge Reeves’ credibility on
cross basically establishing that he would say “anything” to save himself. He further testified that
he was able to use Reeves’ statements to effectively impeach him. He further testified that he got
a receipt book late or last as Jenkins had just found it and wished he had received it sooner
however this did not é.ffect his trial preparation. Counsel further testified that he was able to
cross examine Jenkins regarding the receipts and d1d not feel that his testimony was particularly

damaging to the case.
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Counsel also testified the Applicant prc-ovided,him no alibi witnesses. Counsel testified-
that each of the Applicant’s co-defendants were represented by legaj counsel. He further testified
that all witnesses needed for his trial purposes w;are present whqthgr_ subpoepagd or not. Counsel
testified t_hat the Applicant “fully” participated in his defense.

Counsel tes"ﬁﬁed the Applicant was charged with multiple drug offenses. He testiﬁe<)i the
evidence at trial showed the Applicant was leaving the trailer as the raid team entered'and was
seen throwing do% marijuana. HeA testiﬁed no .drugs were found on the Applicant. Counsel
testified his strategy at trial was to argue a mere presence defense and that the Applicant was not
linked to the drugs found in the tréiler, but was only present during the raid. Counsel testified
there were so many people at the home and it was clear the Applicant did not live there. He
testified his ability to defend the case was based on one witness’ testimony identifying thé
Applicant as the drug dealer. He further testified there was. a belief that the Applicant was the
“ring leader” however there was no direct testimony of fhat.

Counsel testified he originally intended td challenge the search warrant, but ultimately
decided against it. He testified he believed the Applicant did not have spéciﬁc standiné ‘to
suppress the search, but he wanted to challenge the search nevertheless. He testified in response
to this position that the trial Couﬁ had indicated that if he challenged the search warrant, he
would be judicialiy estoppéd from arguing his client lacked dominion and control over the hqme,
which would jeopardize his ﬁal strategy. He testified he thought he had the right to challenge
the search warrant, but decided not to do so based on the Court’s guidance as he could not argue
two factually inconsistent positions. He testified he made a strategic decision not to challenge the
search warrant, since the judge advised he was “warning [him] away from it.” -He further

testified that while the probable cause for the warrant was “shabby” because of the veracity of
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the State’s witness based on the ‘“totality” and “ongoing™ nature of the investigation ultimately
probable cause existed. He further testified that he felt even if he challenged the sea;ch warrant
there was sufﬁcient evidence in the record and he felt the trial Court would have found there was
p;obaiale cause. | | | |

Counsel testified the challenge of the search warrant was not particularly strong and he
felt the Applicant’s mere presence defense was stronger without having Reeves’ testimony.
Counsel testified he did not want the State to be able to assert that the Applicant had control. He
téstiﬁéd He also did not want to box himself in on Qhat he thought was his best-défense m light '
of the evidence. He testified that at trial he was operating under the assumptién that Reeves
would not be present. Counsel testified no direct testimony sﬁpported the theory that the
Applicant was the “ring leader” and, ultimately, his defense was that the Applicant did not have
cbntrol ov-er the house and was. merely a visitor.

Counsel testified even if the search warrant for the trailer was valid, the veracity of the
witnesses was “shabby” and no evidence proved the Applicant was involved with the large
quantity of drugs found. He testified, based on the “ongoing”Anature 6f f.he investigation, he
thought the poﬁée had enough probable cause to obtain the search warrant of the trailer, which
conclusion he felt the court wouid also reach. Counsel testified he is familiar with the law on
standing to challenge the va.lidity of a search warrant under the Fourth Amendment and a
defendant’s reasonable expectation qf privacy. He testified, although he»r_eceived the rent receipts
last, he was able to cross examine Robert Jenkins on how he received payment for the trailer.
Counsel testified he originally intended to challenge the search warrant, but ultimately decided

against that challenge.



| Counsel testified Reeves was the Staté’s key witness. He testified that Reeves’ statement

was the basis of Athe search warrant for the trailer and that his testimony was the single most
important evidence in the case. Counsel tesﬁﬁed he did not know prior to trial if Reeves would
‘be present to testify but that he ieviewed Reeves’ statement prior to tnal He testified he was
aware that Reeves’ testimony at trial was different from his testimony in the warrant and was
able to cross-examine Reeves at trial about the inoonsisiency. He testified hc;, was able to get g
Reeves to admit he lied to the police about‘ certain things. Counsel testified a Delawa;e.v.
Franks’ hearing could have been part of a package deal, but that he chose not to request one for
the same reasons he chose not to challenge the search warrant.

Counsel testified he was concerned about Reeves’ testimony about the Applicant
participating in previous drug activity. He testified he made a timely -objection to Reeves’
testimony based ori Rule 404(b), SCRE and the fact that the Applicant was not charged with
direct distribution and was not actively participating in drug transactions. Counsel testified that,
although he did not state State v. Lyle® specifically, it was clqar that ‘the trial court was
performing a Lyle and Rule 404(b), SCRE-based analysis. He testified he objected to Reeves’
testimony before he Wzis called as a witness. Counsel testified he b‘di'd riot remember if ke renewed
his objections at the directcid verdict stage.

Counsel testified he did not file a motion to determine the admissibility of the Applicant’s
prior convictions. He testified he raised the issue in passing to the cov.irt'during housekeeping
matters and said tiiat'he:méy raise the issue later after the Appliééiit made a decision on whether
he would tesﬁfy. Counsel further testified both' he and the court advised the Applicant of his right

to testify. He testified he would have requested a ruling on the admissibility of the Applicant’s

7 See Franks v. Delaware, 438.U.S..154, 98 S. Ct. 2674, (1978).. ... 95 -
8 See State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923).




prior convictions had the Applicant decided to téstify. Cbunsel testified the request | was
premature at the time he originally mentioned it to the court. Counsel also tésﬁﬁed he told the
Applicant it was likely the court would exclude his prior drug convictions. Couns;el testified it
‘was the solev decision of the Applicant not to testify based on Counsel’s advice of the strong
possibility of impeachment, not based on the admissibility »of his prior convictions. Counsel
testified that he fully advised fhe Applicant of his right to testify and his options. He further
testified that the Applicant never told him he desired to testify. |

Counsel testified he did not call any witnesses to testify at trial. He festiﬁed that several
of the witnesses he considered calling were the Applicant’s co-defendants. He testified hé was
told By the attorneys who represented the Applicant’s co-defendantg that they did not want to
testify and that their testimony would not have been helpful to the Applicant. He testified all the
Applicant’s co-defendants had retained counsel so he was not sure what they WO}-lld testify to and
that the Applicant’s co-defendants pled guﬂty in “short order” around the time the Applicant
went to.trial. Counsel testified the potential wiinesses weré not éfedible and‘the Applicant’s case
looked better without their testimony. Counsel testified he discussed his decision not to call any
‘witnesses with the Applicant. and the Applicént agreéd. He testified he wés able to challenge the
testimony of the State’s witnesses without calling any witnesses and that the strategy of calling
. witnesses but not calling the defendant to testify sends a.bad signal to the jury. He testified he
was also able. to successfully show that the co-defendants were guﬂty without the co-defendants
testifying- at trial. Counsel te;tiﬁed he successfully challenged Ré'eVéS’ credibility ‘at trial by
using his statements to impeach him. Counsel testified all the Witﬁésses he needed were present

and he was able to preserve last argument to the jury.
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Counsel testified he saw no pfoblem with the trial judge having knowledge about tbe case
prior to trial and there was no basis for a request to Judge Kinard to recuse himself from the trial. |
Counsel also testified he made a motion to preclude the State from referring to-the Applicant as

“Big T.” He testified Reeves established the Applicant’s identity as “Big T" during his testimony
and the “Big T” refcrencé during the State’s closing was “problematic but not objectionable” and
was a fair statement of the evidence in line with the judge’s previous ruling on the issue.
Additionally, Counsel testified he renewed all motions at the end of trial. He testified the

- Applicant was a smart participant in his trial, understood the court system, and participated. fully
in his defense. Finally, he testified that he and the Applicant made many crucial decisions

- together, including plea offers and calling witnesses to testify. |

Also present and téstifyir_ng' was Tyece Brown. Brown testified she lives at 27 Big Road in
Beaufort, South Carolina. She testified the Applicant was her boyfriend at the time of the
incident and trial and that they lived together at 145 William Cémpbell Road at thé time of the
incident and since 2002, which residence was twenty (20) to twenty-five (25) minutes away from
the site of the incident. She testified she spoke with trial counsel and gave him a copy of their
lease. She testified she was listed as a witness at trial and sequestered. Lastly, Brown testified
she was not called as a witness, but §v0u1d have testified that the Applicant ﬁved somewhere else
had she been called.

Akeem Saunders, the Applicant’s younger brother, also testified at the hearing. He
testified he wés present during the raid at the time of the search warrant execution and arrests
and was also charged with a drug offense. Saunders testified he pled guilty prior to the
Applicant’s trial and sérved one and one-half (1 %) years of a three :(3) year sentence in prison.

Saunders testified the Applicant was not present when Reeves said the Applicant was at the

10 [Oé;;%



trailer. He_festiﬁéd the Iﬁght before the search warrant was executed the Applicant was not at the
trailer when Reeves was present. Saunders further testified he lives at 11 Bay Pine Road and that
the Applicant had not lived there for thfee (3) to four (4) months, but was simply visiting at the
time of the raid. He testified he did not know why he was.not called to testify at trial. Saunders
testified ﬁe wa$ fé,presented by coﬁnsel and was “locked up” at the time of trial at. Beaufort
County Detention Center. Lastly, Saunders testified he wanted to testify on-the Applicant’s
behalf at trial even though doing so would have implicated himself and he would have
effectively forfei'ted a favorable pleé offer.

| Finally, Andre Benjamin testified at the évidentiary hearing. Benjamin testified he went -
to 11 Bay Pine Road with his wife, Reeves, and Reeves’ girlfriend. He tgstiﬁed he went in to see
Akeem Saunders about some ladies. He testified Reeves stayed in the car and when he went into
the house, Reeves drove off. Benjamin testified he returned to the car.. to get money from Reeves
to buy marijuana. Benjamin testified the Applicant was not present wheﬁ he purchased
marijuana. He further testified Reeves did not enter the frailer with him. Benjamin further
testified that he signed an ﬁMﬁt dated October 26, 2012 and given to the Applicant’s counsel
(Lee) for the PCR hearing stating Reeves did go inside the home with him to purchase drugs.
Benjamin testified he did not know exactly what the affidavit said. However, line two (2) of the
affidavit states that he and Reeves went in the trailer together.

The Applicant testified on his behalf at the hearing and alleged a juror knew the witness
Jenkins; hqwever, the Applicant could not identify the juror, nor could he produce evidence that
the juror was seated on the panel. The Applicant testified that Counsel failed to preserve multiple
issues on appeal, specifically Counsel’s renewed motion for directed verdict, the juror issue, and
the allegation that reports not in evidence went back to the juiy room during deliberations. The
11 \\ ‘}6



Applicant also claimed Counsel failed to investigate additional witnesses who could have
provided his 'alibi, testified that he did not live at the premises in question, and discredited
Reeves’ testimony. The Applicant élaimed that Judge Kinard was biased and should have
recused himself because he took the Applicant’s'co-defendants’ guilty pleas and possessed
‘kndwlédge of the facts of the case and the Applidant’s history. The Abplicant testified that his
attorney did not advise him of his right to testify. He testified that the decision not to testify was
not his own but that counsel made the decision for him. However, on croés examination, the

Applicant admiﬁed that the trial court advise& him of his rights and that his decision to testify
was soiely his own.

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of Eounsel. In a PCR action, “the

burden of proof is on the applicant to prove his allegation by a preponderance of the evidence.”

Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (citing
Griffin v. Martin, 278 S.C. 620, 622, 300 S.E.2d 482, 483 (1983)).

| Where the Applicant alleges ineffective assistance of couﬁsel as a ground fo; relief, the
applicant muét prove that “counsel’s conduct so undermined the proper functioning of the
adversarial proceés that the.- trial cannot be relied ﬁpon as having produced a jﬁst result.”

Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler, 286 S.C. at

442,334 S.E.2d at 814 (citing Strickland, 466 U.S. at 686, 104 S. Ct. at 2064). -

The. proper measure of performance is whether the attorney provided representation
within the range 6f .competence required in criminal cases. See Strickland at 690, 104 S. Ct. at
2066. The courts presume that counsel rendered adequate assistance and made all signiﬁcant

decisions in the exercise of reasonable professional judgment. See id. The applicant must
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overcome this presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989). |

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel.
First, the applicant must prove ;thai counsel’s ﬁex;formance was deficient. See id. at 117-1 8,386
S.E.2d at 625. Under this prong, attorney performance is measured by its “‘reasonableness under

prevailing professional norms.”” Id. at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at'668,

104 S. Ct. at 2052). Second, counsel’s deficient performance must have prejudiced the applicant
such that ““there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”” Id. at 117-18, 386 S.E.2d at 625 (citing

Strickland, 466 U.S. at 694, 104 S. Ct. at 2068). “A reasonable probability is a probability

sufﬁcienf to undermine confidence in thc outcome of the trial.” Johnson v. State, 325 S.C. 182,

186, 480 S.E.2d 733, 735 (1997) (citing Strickland, 466 U.S. at 694, 104 . Ct. at 2068).

This Court finds trial courisel’s testimony is credible. This' Coiirt finds the testimony of.
the Applicant’s witnesses Tyece Brown, Akeem Saunders, and Andre Benjamin not credible.
Specifically, this Court finds the testimony of Andre Benjamin, whose testimony at the hearing
‘was coptradictofy to his testimony in a signed affidavit attached to the Applicant’s épplication,
particularly lacks credibility. The Court ‘finds ‘most persuasive on the issue of Benjamin’s
credibility his testimony at the hearing that his testimony in the signed and sworn affidavit was

untruthful.

This Court finds that trial counsel has extensive experience in the practice of cnmmal law
and has been practicing law for almost twenty (20) years. This Court finds that Counsel met with
the Applicant numerous times prior to trial and fully investigated the Applicant’s case. 'I'hjsb

Court finds that Counsel filed Brady and Rule 5 motions on the Applicant’s behalf and reviewed

L
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the received discovery with the Applicant, This Cout finds that Counsel discussed with the
Applicant the elements of the charges-against him, what the State was required to prove, his
constitutional righfs and range of penalty. This Court finds that Counsel discussed the
Applicant’s version of the facts and possible defenses with the Applicant. This Court further
 finds trial counsel adequately conferred with the Applicant and was thoroughly competent in his
representation.
I‘, Rule 404(b), SCRE Evidence and State v. Lyle. '
The Applicant aHeges Counsel failed to fully and properly argue State v. Lyle, 125 S.C.
406, 417, 118 S.E. 803, 807-810 (1923) and Rule 404(b), SCRE as a basis for his objection to
the testimony of William Reeves.’ This Court finds Counsel adequately challenged the
admissibility of Reeves’ testimony that the Applicam sold drugs in the trailer at trial. The record
reflects trial counsel moved to exclude Reeves’ testimony on the basis of 404(b) and argued the
prior bad act that Reeves would testif} to was not encompassed within the charges the Applicant
was on trial for. (Tr. Vol. III 6:2-14). This Court finds Counsel’s argument was properly aligned

with L I The rule of law is that, for prior bad acts evidence to be admissible, “[t]he record must

? The Applicant’s review of the trial transcript leads him to believe the Solicitor’s response to trial counsel ]
motion raised the “identity” exception under Rule 404(b), SCRE and State v. Lyle. See Tr. Vol. II 6:1-15. The.
Applicant asserts the trial court made only a “cursory” ruling, relying solely on the temporal proximity of the prior
bad act evidence and the execution of the search warrant. See Tr. Vol. IIl 7:4-13. Applicant further asserts that trial
counsel failed to object to the limited nature of the.court’s ruling and the exception upon which it was relying and
failed to request a more detailed ruling on this issue, including the necessity of a Rule 403 balancing test, in order to
properly preserve the issue for appeal. The Applicant additionally asserts the court’s sole reliance on the t1me
between the acts is a legally insufficient basis and finding under Rule 404(b), SCRE.

The Applicant specifically argues that trial counsel was ineffective for failing to request a full, or at least a
more comprehensive, analysis under Rule 404(b), SCRE and for failing to renew his objection at the directed verdict
stage of the trial. The Applicant argues that trial counsel’s failure to properly object to the trial court’s summary
denial of his Rule 404(b), SCRE motion, without conducting a sufficient Rule 404(b), SCRE analysis, including but
‘not limited to, an on-the-record balancing test under Rule 403, SCRE, caused the issue not to be properly argued and
preserved for direct appeal purposes. Stated differently, the Applicant alleges that trial counsel’s failure to press the
trial court into articulating specific reasons for denying his Rule 404(b), SCRE motion, however “uncomfortable” it
may have been to do so, was absolutely necessary and appropriate, and caused the record to be incomplete, thus
preventing a meaningful opportunity for subsequent review by the PCR and appellate courts. The Applicant asserts
that the court’s ruling did not even cite which exception it believed the proffered evidence satisfied under Rule
404(b), SCRE and Lyle, and that trial counsel’s failure to even inquire into this basic fact prevented him from being
able to properly respond to the court’s ruling. '

14
A



support a logical relevance between the prior bad act and the crime for which the defendant is

accused.” State v. Brooks, 341 S.C. 57, 62, 533 S.E.2d 325, 328 (2000) (citing State v. Adams,

322 S.C. 114, 470 S.E.2d 366 (1996)). This Court finds it is also glear from the State’s response
to the Applicant’s motion that Reeves’ testimony went to the identity exception (Tr. Vol. III
‘6:15f20) and thg Court’s rulihg (Tr. Vol. Il 7:4—6) that the Céun properly performed an
apalysis pursuant to Lyle and Rule 404(b).

II. Preserviﬁg Error for Appeal.

The Applicant aileges Counsel failed to preserve the issue of the admissibility 6f Reeves’
testimony for ap.peal.10 This Court finds that Counsel adequately preserved this issut: for
appellate review. To preserve an issue for review on appeal, a party must raise the issue and

obtain a ruling. Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733-34 (1998) (citing

Creech v. S.C. Wildlife & Marine Res. Dep’t, 328 S.C. 24, 33-34, 491 S.E.2d 571, 576 (1997)).
Typically, counsel must make a contemporaneous objection in order to preserve issues for

appellate review. See Sea Cove Dev., LLC v. Harbourside Community Bank, 387 S.C. 95, 108

n.5, 691 S.E.2d 158, 165 n.5 (2010). However, where the judge makes a rulihg on the admission

of evidence on the record immediately prior to the introduction of the evidence in question, the

aggrieved party need not renew the objection and the objection is preserved. State v. Forrester,
343 S.C. 637, 642, 541 S.E.2d 837, 840 (2001).

This Court ﬁnds and the record reflects Counsel raised the issue of the admissibility of
Reeves’ testimony immediateiy prior to Reeves’ testimony (TrQ Yol. I_I 6:2—-14) and the Court

ruled the testimony was admissible (Tr. Vol. II 7:4-6, 12-13). Furthermore, the trial court is not

1° The Applicant specifically asserts that trial counsel failed to properly preserve the 404(b), SCRE/Lyle issue
because he did not renew his objections at the directed verdict stage of the proceedings, did not ask the court for a
more complete basis or explanation of the ruling at that time for record purposes, and that such failure resulted in a
procedural waiver of his ability to challenge the trial court’s ruling on direct appeal.



obligated to hea-r; nor is counsel obligated to make argument on an objection. Counsel is required
to cite the basis of the objection and the Court may hear argument tov aid in making its decision.
See Rule 18, SCRCrimP. Counsel sufficiently preserved error by objecting to tile impermissible
character evidence prior to the witness’ testimony. This Court further finds that the record is
clear that the_ trial court made a contemporaneous ruling and the trial judge performed the
unecessary evidentiary bé.lancing test. Tﬁe récord lacks an.y indication that the tnal court judge
failed to perform a full and thorough analysis on this issue. Although whether Counsel renewed
his objection at the directed verdict stage is uncleaf, the record is clear that the trial judge was
aware that Reeves’ testimony was objectionable at the time he denied Counsél’s motion for
directed verdict. (Tr. Vol. III 35:1-8). This Court finds no meﬁt to Applicant's argument that the
issue of the admissibility of Reeves’ testimony was properly preserved for appellate review.

ML  Limiting Instruction. |

The Applicant alleges Counsel failed to reﬁuest a limiting instruction for Reeves’
.téstimony. “The geﬂeral rule is thai when evidence of other crimes is admitted for a specific
purpose, the judge is required to instruct the jury to limit their consideration of this evidence for

the particular purpose for which it is offered.” State v. Johnson, 306 S.C. 119, 126, 410 S.E.2d

547, 552 (1991). “[A] limiting charge is unnecessary where evidence of other crime is admissible

on the main issue or where the evidence admitted to show motive or intent is of acts which may

well be supposed to have been done in furtherance of such motive or intent.” State v. Nix, 288
S.C. 492, 497—98, 343 S.E.2d 627, 630 (Ct. App. 1986) (citing 23 C.J .S. Criminal Law § 1032(3)
(1970)). |

" Th1$ Court 'ﬁnds a limiting instruction following Reeves’ testimony was unneceséary

because his testimony that he went to the trailer with his brother in law to purchase cocaine from

5
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the Applicant was directly related to the crime for which the Applicant was on trial. M 288
S.C. at 497-98, 343 S.E.2d at 630 (where prior crime was means to accomplish present crime for
which accused was on trial, evidence was admissible on main issue at trial é.nd no limiting
instruction was necessary). Based on Reeves’ testimony, the State was able to obtain a search
warrant of the trailer which resulted m the Applicant’s arrest. This Court finds the Aéplicant has
failed to carry his burden of proving Counsel provided iﬁeﬁ'ective assistance of Counsel with
regard to Counsel’s handling of Reeves’ testimony at trial. Moreover, basedlon the record and

unique facts presented in this case, this Court cannot discern any unfair prejudice resulting from

the admission of Reeves’ testimony. See State v. Johnson, 306 SC 119, 125, 410 S.E.2d 547,

551 (1991) (quoting State v. Alexander, 303 S.C. 377, 382, 401 S.E.2d 146, 149 (1991); Rule
403, FRCP).

Iv. | The Applicant’s Prior Record. .

The Appiicant alleges Counsel was ineffective for failing to obtain a ruling on Athe
adm1551b111ty of the Applica:it’s pnor fedord for impeachment purédscs, had the Applicénf
chosen to testify at trial. This Court finds Counsel had no obligation to request a ruling on the
admissibility of the Applicant’s criminal record before the Applicaﬁt decided whether or not he
would testify. Tﬁis Court finds it unlikely the admissibility of the Applicant’s prior record
éfeaﬂy inipacted the Api)liéant’s deéiéioil ndt to take the stand, since Coﬁnsel p_rovidéd ‘éredible
testimony ﬁat he advised the Applicant that it was unlikely his prior drug convictions would be

admissible for impeachment purposes.'! This Court also finds Couﬁsel provided credible

. ! The Applicant’s prior record is as follows: The Applicant was convicted of Possession of Marijuana with Intent to
Distribute and Driving While License Suspended or Revoked, a misdemeanor offense, on January 26, 2005 in
Bleckley County, Georgia. The Applicant was convicted of Sale or Distribution of Marijuana, Possession of Crack
Cocaine with Intent to Distribute-First Offense, Possession of Crack Cocaine-First Offense, on November 8, 1993 in
Beaufort County, South Carolina. The Applicant was convicted of Distribution of Marijuana, Distribution of
Cocaine, and Possession of Cocaine, on December 1, 1993 in Beaufort County, South Carolina. The Applicant was
convicted of Shoplifting on June 1, 1995 in Beaufort County, South Carolina. The Applicant was convicted of two
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testimony that he discussed with the Applicant his right to testify and gave him the option to
-make his decision based strongly on his advice prior to trial. (Tr. Vol. III 35:1 1416). 'ihis Court
finds and the record reflects the Applicant was also advised by the trial court of his right to |
testify. (Tr. Vol. III 35:11-20). Moreover, the trial court was not obligated to rule on the
admissibility of the Applicant’s prior record at the beginning of trial expending time on what
may well have been a moot issue. This Court finds the Applicant was adequately informed of his
right fo.testify and his decision not to testify was freely and volﬁntgrily made. This Court finds
the Applicant has failed to carry his burden of proving Counsel was ineffective.

V. Witness Testimony.

The Applicant alleges Counsel was ineffective for failing to call exculpatory witnesses.
This Court finds Counsel was not ineffective for failing to call Tyece Brown, And:é Benjamin,
and Akeem Saunders as witnesses at trial. With regard to Akeem Saunders, this Court finds most
persuasive Counsel’s testimony that he spoke with the attorneys obf the Applicant’s co-defendants
and none of the co-defendants could offer testimoﬁy beneficial to the Applicant. This Court finds
it is also unlikely that Saunders would have risked losing a beneficial plea offer from the State to
testify on the Applicant’s behalf. |

This Court also finds Counsel’s decision not to call Andre Benjainin as a witness was
beneficial to the Applicant in light of the incredible testimony _that Benjamin provided at the

post-conviction relief hearing. During the hearing, Benjamin admitted to lying in a swom

(2) counts of Possession of Crack Cocaine with Intent to Distribute-First Offense and Sale and Distribution of Crack
Cocaine on September 20, 1995 in Beaufort County, South Carolina. The Applicant was convicted of threé (3)
counts of Sale/Distribution of Unlawful Drugs, Crack Cocaine on September 27, 1995. The Applicant was convicted
of Possession of Other Controlled Substance, Schedule I-V-First Offense on February 12, 2002 in Beaufort County,’
South Carolina. The Applicant was convicted of Open Container of Beer/Wine, Speeding, and Driving Under
Suspension, on November 13, 2002. The Applicant was convicted of Failure to Surrender Driver’s License when
Required on January 30, 2004 in Beaufort County, South Carolina. The Applicant was convicted of Manufacturing,
Possessing Schedule I, II, I Substance, Marijuana, with Intent to Distribute-Third or Subsequent Offense on June

13, 2004 in Georgia. )
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statement which he signed. (See State’s Exhibit 1). This ‘Court finds credible Counsel’s
testimony that there was some concern about the crgdibility of the witnesses’ testimony.  See

State v. Stokes, 308 S.C. 546, 548, 419 S.E.2d 778, 779 (1992) (citing Whitehead v. State; 308

S.C. 119, 417 S.E.2d 529 (1992)) (“Where, as here, counsel articulates a valid reason for
employing certain strategy, such conduct will not be deemed ineffective assistance of counsel.”);

Edwards v. State, 392.S.C. 449, 458, 710 S.E.2d 60, 65 (2011) (when trial :c.ouns,el articulates

valid reasons for employing a particular strategy, such as declining to call certain witnesses who
._lack credibility and provide no information ﬁkeiy to have chang_ed the outcome of the trial, no
ineffective assistance of counsel results).

With regard to calling Tyece Brown, the Applicaﬁt’s girlfrieﬁd, this. Court finds it
unlikely the jury would have given Brown;s testimony any considerable weight or credibility |
considering her reiationship with the Applicant. This Court further finds no prejudice resulted
from Counsel’s decision not to call Brown because, even without Brown’s testimony, Counsel |

was able to adequately challenge the Applicant’s control of the trailer during his cross-
examination of Robert Jenkins. Furtherxﬁorg, this Court finds credible Counsel’s testimony that
he fully discussed these matters with the Applicant and the Applicant agreed with his strategic
decisions not to.call certain witnesses. This Court finds the Applicant has failed to carry his
burden of proving Counsel was ineffective for -‘failing to call these witnesses at trial. This Court
finds in light of the testimony présented at the hearing, it is unlikely p‘rejudiceb resulted from the

omission of these witnesses’ testimony at trial.




" VI.  Probable Cause and Search Warrant.

. The Applicant alleges Counsel was ineffective for failing to challenge the probable cause
'fér the search warrant of the trailer where the Applicant was arrested.'? This Court ﬁnds. Counsel
was not ineffective for failing to challenge the probable cause for the search warrant of the
trailer. “Representation is an art, and an act or omission that is unp?ofessi_onal in one case may be
sound or even brilliant in another.” Strickland, 466 U.S. at 693, 104 S. Ct. at 2067. Where
.coﬁnsel articulates a vah'ci strategic reason forvhis action or iﬁaction, based on an objective

standard of reasonableness, counsel’s performance should not be found ineffective. See

Roseboro v, State, 317 S.C. 292, 4?4 S.E.2d 312 (1996); Underwood v. State, 309 S.C. 560, 425
S.E.2d 20 (1992); Stokes, 308 SC at 548,419 S.E.2d at 779. |

This Court‘ﬁilds Counsel’s decision not to challenge the search warrant was based on a
valid trial strategy. Counsel provided credible testimony that he originally intended to challenge
the search warrant, but ultimately decided against it. He iestiﬁed he was aware the Applicant did
not | have specific standing' to suppress the search, but he wanted to challenge the search
nonetheless. Counsel testified that in response to this position, he was told by the court that he
could'not challenge the search warrant and then argue that the Applicant lacked control of the
drugs without jeopardizing his trial strategy. This Court ﬁncis most persuasive Counsel’s
testimony that based én the court’s guidance he chose not to challenge the search warrant.
Further, it is clear from the trial court transcript and the colloquy. what Counsel would havé

argued; therefore, no proffer was necessary. (Tr. Vol. T 34:8-37:13). This Court finds that

12 The Applicant asserts that trial counsel would not have been judicially estopped or prevented from asserting a
‘mere presence defense at trial if his motion in limine to suppress the search warrant was denied pretrial. The
Applicant argues that he had a reasonable expectation of privacy at the property, and a concomitant right to
challenge the search warrant, and, further, that such right was not mutually exclusive of his right to argue a mere
presence defense at trial. In other words, the Applicant asserts that counsel “had nothing to lose, and everything to
gain,” by proceeding on a motion to suppress the evidence found at the trailer as “fruit of the poisonous tree,” and
that such a decision to refrain from doing so is error and not a legitimate strategic decision.
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Counsel’s trial strategy was valid and that it was reasonable and wise for counsel to .seek the
court’s guidance in deciding whether to challenge the warrant based on the court’s opinion.
Additionally, the Applicant argues that Counsel was ineffective for failing to_request a

Delaware v. Franks® hearing to challenge the search warrant. Although Counsel could have

'challenged the validity of the search warrant and attacked the validity of Reeves’ attestation by
impeachment, Counsel did successfully impeach Reeves on the stand. This Court finds that from
the record it appears the search warrant was valid and that Counsel’s deciéioh not to request a

formal Delaware v. Franks hearing was a valid strategic decision. This Court can discern no

basis for a successful challenge, even if made, and that the failure to request a forhlal hearing in'
no way prejudiced the Applicant. |

" This Court alsc finds the Apphcant has failed tc'cafry h1s :hurdch of proviné 'p-rejudice
resulted from Counsel’s failure to challenge the search warrant. Counsel providecl ccedible
testimony that it was unlikely any challenge to the search warrant would have been successful.
This Court finds that Counsel provided reasonable performance with regard to his decision not to
challenge the sea.rch warrant and his :perfcrhlahce did hct prej udice the Apphcant

Vi]. Judge Kinard’s Recusal.

" The Applicant alleges Counsel was ineffective for failing to request the recusal of Judge
Kinard. The Apphcant argues Counsel should have requested Judge Kinard recuse himself based
on Jﬁdge Kir‘la.rvd’si Jud1C1al lmovilledge. of the case, -by v1rtue of hi.s'.-lc.nc\-?vledg-e”cf | the co-
defendants’ guilty plieas,. prior to 'che Applicant’s trial.

Pursuant to Canon 3(E)(1)(a) of Rule 501, SCACR, a | judge should
disqualify himself or herself in a proceeding in which the judge’s impartiality
might reasonably be questioned. It is not enough for a party seeking

disqualification to simply allege bias or.prejudice. The party must show some
evidence of that bias or prejudice. The alleged bias or prejudice must stem from
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an extra-judicial source and result in a decision based on information other than
what the judge learned from his or her participation in the case as a judge.

State v. Jackson, 353 S.C. 625, 627, 578 S.E.2d 744, 745 (Ct. App. 20Q3). This Court finds the
.Abpli;:ani has't"aiied to shbw ansr evidence of actual bias or prejudice constitutiné grounds for
Judge Kinard’s recusal. This Court ﬁnds the Applicant has failed to carry his burden of proving
Counse] was ineﬁ'éctive and this allegation is wholly without merit.

VI “B.ig.T.”v

The Applican‘( alleges Counsel was ineffective for failing to object to the State’s
reference to the Applicant as “Big T” during the State’s closing argument. This Court finds the .
State’s reference to the Applicant as “Big T” during the State’s closing argument was not
objecﬁopal?le as the State laid the‘pr_o‘pc_e.r foundation to establis}; the Apphcant as f‘Big T.” Prior
fo the start of trial, trial counsel made a motion in limine to preclude the State from referencing
the Applicant’s street name without laying a proper foundation. (Tr. Vol. 1. 38:17-39:1). The
State agreed not to refer to the Applicant as “Big T” unless the propér foundation was laid. (Tr.
Vol. I 38:2-9). The Court granted the Applicant’s motion, but allowed testimony from law
enforcement that they were looking for “Big T.” (Tr. Vol. I 39:3-14).

During trial, William Reeves testified he went to Bay Pines Road to purchase cocaine
from “Big T.” (Tr. Vol. III 15:17-19). Reeves then identified the Aépliémt as “Big T.” (Tr. Vol.
o 15:20-16:10). This Court finds the State laid the .proper foundation through Reeves’
testimony to identify the Applicant as “Big T.” This Court also finds the State’s reference to the
Applicant in its closing ﬁgment as “Big T was a proper comment on the facts presented during
trial. This Court finds the Applicant failed to carry his burden of proving Counsel was

ineffective. This Court also finds that no prejudice resulted from Counsel’s performance and this

allegation is without merit.



IX.  Jurors and Voir Dire.
The Applicant alleges Counsel was ineffective for failing to inquire into the facts of a
__juror who knew one of the State’s witne_sses.. The record reflects an unidentified juror indicated
he knew the State’s witness, Robert J enkins. (Tr. Vol. I 16:3-8). The juror told the Court hé and
Jenkins were classmates and that he could be fair and impartial if Jenkins testified at trial. (Tr.
Vol. I 6-11). This Court finds this juror was adequately questioned by the cdurt about his
relationship with Jenkins and that Counsel need not have made any further inquiry. This Court
finds the Applicant has failed to carry his burdeﬁ of brov_ing Counsel should have further
questioned the juror. This Court finds no prejudice resulted from Counsel’s performance and this
allegation is without merit.

X. Evidence in Jury Deliberation Room.

The Applicant alleges Counsel was ineffective for failing to object to evidence going
* back to the jury that was not properly admitted. The record reflects the court instructed counsel
to check the evidence before it was sent back to the jury. (Tr. Vol. III 90:17-18). The State’s
| counsel indicatéd exhibits number 57, 58, and 59 were not listed as admitted. She indicated she
thought that they were admitted, which Counsel confirmed. (Tr. Vql. IIT 91:14-20; 92: 7-9).
The Court allowed the evidence to be admitted and sent back to the jury. (Tr. Vol. III 92:10-19).

The decision to permit the State to re-open its case and present evidence lies within the

sound discretion of the trial court. State v. Humphrey, 276 S.C. 42, 43, 274 S.E.2d 918, 918

(1981); State v. Green, 350 S.C. 580, 586, 567 S.E.2d 505, 508 (Ct. App. 2002) (citing State v.

Hammond, 270 S.C. 347, 242 S.E.2d 411 (1978); State v. Harrison, 236 S.C. 246, 113, S.E.2d

783 (1960)). This Court finds no prejudice resulted from Counsel’s failure to object to the

admission of this evidence after the close of the State’s case because the evidence included in the




exhibits was already presented to the jury through the testimony of the analysts. See Hammond,
270 S.C. at 355-56, 242 S.E.2d at 415. This Court finds thé Appiicant has failed to carry his
burdep of proving Counsel’s performance was ineﬁ'_ec;tivg. 4
Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test specifically that Counsel failed: to render reasonably effective assistance under
prevailing professional norms. See Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland,
466 U.S. at 688, 104 S. Ct. at 2065')... The Appliéani{ failed to present specific and compelling
evidence that Counsel committed either errors or omissions in his representation of the
Applicant. The Applicant failed to show that Counsel’s performance was deficient. Therefore,
this Court need not address whether the Applicant was prejudiced by couﬁsel’s representation.
See id. The Applicant’s complaints concerning Counsel’s performance are without merit and are
denied and dismissed. Thereby, this Court concludes the Applicant has not met his burden of

proving Counsel failed to render reasonably effective assistance. See Frasier v. State, 351 S.C.

385, 389, 570 S.E.2d 172, 174 (2002).

All Other Allegations

As to a.ﬁy and all allegations that were raised in the application in this matter and not
specifically addressed in this Order, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds the Applicant waived such é.llegations.

CONCLUSION

Based on all the forgoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations occurring before or during his trial and

sentencing proceedings. Counsel was not deficient and the Applicant was not prejudiced by
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Counsel’s representation. Therefore, this PCR application must be denied and dismissed with
prejudice. | |

This Court adviees the Applicant that he must file a notice of intent to appeal within thirty
(30)' days.from &e receipt of this ofdéf if he wants ‘t'o secure ai:propriate abpeilate review. His
attention is direeted to Rules 203, 206, and 243 of the South Carelina Appellate Court Rules for

the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED:
1. That the application for post-conviction relief be denied and dismissed with prejudice;

and
2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this_ ) ©_ day of %&% 204

The Hgngraili Deadra L. Jefferson

Presiding Judge

%uth Carolina.
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IN THE COURT OF COMMON PLEAS 7

STATE OF SOUTH CAROLINA )
COUNTY OF BEAUFORT ) 2012-CP-07-4095
, . )
)
Turuk Saunders, #199803, )
)
Applicant, )
) 4
V. ) ORDER OF DISMISSAL
_ )
State of South Carolina, )
).
Respondent. )
)
Presiding Judge: Hon. Deadra L. Jefferson
Applicant’s Attorney: Scott W. Lee. Esquire
Respondent’s Attorney: -Ashleigh R. Wilson, Esquire
Trial Counsel: - Cory H. Fleming, Esquire
Date of Hearing: August 27, 2013
Court Reporter: Susan “Mia” Perron

This matter comes Before the Court by way of an applicaﬁon for post-cbnviction relief
(PCR) filed November 30, 2012. The Respondént made its Return on February 25', 2013. An
‘evidentiary hearing on the matter was c?)nvéned on Augﬁst 27, 2013 at the Beaufort County
Courthouse. The Applicant was present at the hearing and represented by Scott W. Lee, Esﬁ;uire.
Ashleigh R. Wilson, Esquire of the South Carolina Office of the Attorney General represented
_ me Respondent. | |

Preéent to testify at the hearing was Cory Fleming, Esquﬁe the Applicant’s trial counsel,
Tyece Brown, Akeem Saunders, and Andre Benjamin. The Court had before it the trial

transcript, the Beaufort County Clerk of Court records, the Applicant’s records from the South
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Carolina Department of Corrections, the Applicant’s application, the Respondent’s Return, the
appellate records, and the exhibits and case law submitted by the parties at the hearing.'

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment from the Beaufort County Clerk of Court. The Applicant was
indicted at the March 2007 term of the Beaufoﬁ County Grand Jury for Possession with Intent to
}Distribut‘e (PWID) Ma:ijuana (2007-GS—07—0505),2- PWID Cocaine (2:007—GS—07—0506),3
PWID Ecstasy (2007-GS~07-0507)," Trafficking Cocaine, 10-28 grams (2007-GS-7—-0508),5
and Possession of a Weapon During the Commission of a Violent-Crime (2007-GS-07-0509).
He was represented by Cory Fleming, Esquire. |

The Api)licarit proceeded to trial and was found not guilty of Possession of a Weapon
during the Commission of a Violent Crime, but was found guilty of all the other charges. On
May 26, 2010, the Applicant was sentenced by the Honorable Emest Kinard to twenty (20) years
for PWID Marijuana and PWID Ecstasy aﬁd twenty-seven 27 yeérs for PWID Cocaine and

Trafficking Cocaine. The sentences are to be served concurrently.

'_ State’s Exhibit 1 is a copy of a signed affidavit of Andre Benjamin which was attached to the Applicant’s
application for post-conviction relief. . ' '

? Possession with Intent to Distribute Marijuana, third or subsequent offense, is a felony punishable by twenty (20)
years imprisonment or up to a twenty-thousand dollar ($20,000) fine, or both. See S.C. CODE ANN. § 44-53— :
370(b)(2) (2012). :

* Possession with Intent to Distribute Cocaine, third or subsequent offense, is a serious felony punishable by thirty
(30) years imprisonment or up to a fifty-thousand dollar ($50,000) fine, or both. See S.C. CODE ANN. § 44--53—
370(b)(1) (2012). .

“ Possession with Intent to Distribute Ecstasy, third or subsequent offense, is a serious felony punishable by thirty
(30) years imprisonment or up to a fifty-thousand dollar (850,000) fine, or both. See S:C. CODE ANN. § 44—53—
370(b)(2) (2012).

* Trafficking Crack, 10-28 grams, third or subsequent offense, is a violent, serious felony punishable bya
mandatory minimum term of imprisonment for twenty-five (25) years, maximum imprisonment for thirty (30) years,
none of which time may be suspended, nor probation granted, and a fifty-thousand dollar ($50,000) fine. See S.C.
CODE ANN. § 44-53-375(c)(1) (2012).

$ Possession of a Weapon During the Commission of a Violent Crime is a felony punishable by 2 mandatory,
minimum five (5) years imprisonment. See S.C. CODE ANN. § 16-23-490 (2010).
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A Notice of Appeal was filed on the Applicant’s behalf at the South Carolina Court of
Appeals. Nicole Mace, Esquire perfected the appeal. The South Carolina Court of Appeals

affirmed the Applicant’s convictions and sentences. State v. Saunders, Op. No. 2012-UP-456

(S.C. Ct. App. July 25, 2012). The Remittitur was issued August 10, 2012.

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel.
a. Failure to object to inadmissible hearsay and character evidence.
b. Failure to object to the court allowing evidence to go back to the jury that was
never properly admitted.
_c.. Failure to properly inquire into the facts ofa Juror who knew a witness who
" was due and did testify.
d. Failure to object to the prosecutor’s continued reference to the Apphcant as
“Big T”.
e. Failure to ensure that all issues raised were preserved for proper review.
2. Ineffective assistance of appellate counsel.

The Applicant amended his application on August 26, 2013 to allege the following:

1. Ineffective assistance of counsel.

a. Tral counsel failed to properly challenge the issue of probable cause for
issuance of the search warrant which led to the State’s discovery of the drugs
for which the Applicant was charged. A

b. Trial counsel failed to properly argue against the admissibility of testimony of
Witness Reeves with regard to State v. Lyle and SCRE Rule 404(b), or under
any other theory.

c.. Trial counsel failed to argue and obtain a rulmg on the admissibility of
Defendant’s prior record for purposes of impeachment.

d. Trial counsel failed to fully discuss the benefits and pitfalls of Apphcant S
testifying because he did not obtain a ruling on the admissibility of the
Applicant’s prior convictions, thereby preventing Applicant from making a
fully informed decision about whether or not he would testify.

e. Trial counsel failed to call exculpatory witnesses who would have refuted
testimony offered by the State, desplte their ability, availability and

- willingness to testify. .
G
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f. Trial counsel failed to properly renew and preserve the issue of the
admissibility of Witness Reeves’ testimony, thereby procedurally barring and
preventing same from being considered on appeal. ‘

g. Trial counsel failed to request a jury instruction from the Court regardmg the

* limited purpose of adrru551b1hty of testimony admltted pursuant to State v.’

Lyle.
At the hearing,. the Applicant proceeded solely on the allegation of ineffective assistance
of trial counsel. This Court finds the allegation of ineffective assistance of appellate counsel was
abandoned by the Applicant and is hereby dismissed. |

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportumty to review the record in 1ts entirety and has heard the
testlmony and arguments presented at the PCR hearing. This Court has further had the
‘opportumty to observe each mtpess whp t‘est1.ﬁec>i at the hearmg_apci_ to c_losvely pass upon his or
her credibility. This Court has weighe'd the testimony accordinély.

Set forth belo-w'are the relevant findings of fact and conqlusions 'of law as required by

S.C. CODE ANN. § 17-27-80 (2003).

Summary of the Testimony

Cory Fleming, Esquire, testified at the evidénﬁary hearing‘ that he .was retained to
represent the Applicant at trial. He testiﬁe'd He also filed a Notice of Appeal for the Applicant
and remained on the cdse until he received the trial transcript. Coun§el testified he has been
practicing law for nineteen (19) to twenty (20) yéars and has practiced criminal law regulaﬂy. He
testified he met with the Applicant many times prior to trial.

Counsel testified he filed E@ and Rule 5 ‘motions on the 'Applica_nt’s behalf and
reviewed the discovery materials with the Applicant. He testified he discussed with the Applicant
the elements of the charges he was facing and the State’s burden of proof. He iestiﬁed he

discussed with the Applicant his version of the facts and possible defenses at length and met with

J4 '35




the Applicant as much as necessary. Counsel testified he had ample time to prepare for trial.
Counsel testified, although the Appliéant complainefi that a juror knew Robert Jenkins, he gave
- the trial judge the names of his witnesses during voir dire “out of ar.l'abundance of caution;’ and
| did not recall any problems with jurors during trial. He testified he and the Applicant participated-
in voir dire and selection of each juror. Counsel further testified that he reviewed all evidence
that was sent back to the jury during deliberations and that no evidence was sent back to the jury
that was not admitted in the record.
| Counsel testified the Applicani’s case was the classic drug inyesﬁgation involving the
drug task force and complaints about drug activity at a trailer. Counsel testified the task force set
up observation of the trailer and followed a car leaving the trailer. He testified the task force
stopped the car and, based on the information they received from ’;he car’s océupants, obtained a-
search warrant for the trailer and found drugs. |
Counsel testified he investigated all leads given to him by the Applicant..He further
testified that he spoke with all witness prior —to trial except Reeves and Jenkins but that he was
| given time to speak with Jenkins and Reeves was made available to him right before his
testimony at trial. He testiﬁed-that he was able to successfully cha}lenge Reeves’ credibility on
cross basically establishing that he would say “anything” to save himself. He further testified that
he was able to use Reeves’ statements to effectively impeach him. He further testified that he got
a receipt book late or last as Jenkins had just found it and wished he had received it sooner
however this did not affect his trial preparation. Counsel further testified that he was able to
cross examine Jenkins regarding the receipts and did not feel that his testimony was particularly

damaging to the case.




Counsel also testified the Applicant provided him no alibi witnesses. Counsel testified
that each of the Applicant’s co-defendants were represented by legal counsel. He further testified
that all witnesses needed for his trial purposes were present whet.her‘ subpoenaed or not. Counsel

testified that the Applicant “fully” participated in his defense.

Counsel testified the Applicant was charged with multiple drug offenses. He testified the -

evidence at trial showed the Applicant was leaving the trailer as the raid team entered and was

seen throwing down marijuana. He testified no drugs were found on the Applicant. Counsel -

testified his strategy at trial was to argue a mere presence defense and that the Applicant was not
linked to the dmgé found in the trailer, but was only present during the raid. Counsel testified
there were so many people at the home and it was clear the Applicant did not live there. 'He
testified his ability to defend the case was based on one witness’ testimony identifying the
Applicant as the drug dealer. He further testified there was a belief that the Applicant was the
“ring leader” however there was no direct testhnoﬁy of that.

Counsel testified he originally intended to chaﬂenge the search warrant, but ultimately
decided against it. He testified he believed the Applicant did not have specific standing to

suppress the search, but he wanted to challenge the search nevertheless. He testified in response

' to this position that the trial Court had indicated that if he challenged the search warrant, he-

would be judicially estopped from arguing his client lacked dominion and control over the home,
‘which would Jjeopardize his trial strategy. He testified he thought he had the right to challenge
the search warrant, but decided not to do so bas'ed on the Court’s guidance as he could not argue
two factually inconsistent positions. He testified he made a strategic decision not to challenge the
search warrant, since the judge advised he was “waming [him] away from it.” ‘He further

testified that while the probable cause for the warrant was “shabby” because of the veracity of
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fhe State’s witness based on the “totality” and “ongoing” nature of the investigation ultimately
probable cause existed. He further testified that he felt even if he challenged the search warrant
there was sufﬁcient evidence in the record and he felt the trial Court would have found_there was
phdbahle cause. | | B

Counsel testified the challenge of the search warrant was not particularly strong and he
felt the Applicant’s mere presence defense was stronger without having Reeves’ testimony.
Counsel testified he did not want the State to be able to assert that the Apphcant had control He
>test1ﬁed he also did not want to box himself in on what he thought was his best defense in hght
of the evi.dence.AHe testified that at trial he was operating under the assumption that Reeves
would not be present. Counsel ._testiﬁed no direct testimony shﬁported the theory that the
Applicant was the “ring leader” and, ultimately, his defense was that the Applicant did not have
control ov.er the house and Was'merely a visitor.

Counsel testified even if the search warrant for the trailer was valid, the veracity of the
witnesses was “shabby” and no evidence proved the Applicant was involved with the large
quantity of drugs found. He testified, based on the “ongoing”.nature of the investigation, he
thought the poliEe had enough probable cause to obtain the search warrant of the trailer, which
conclusion he felt the.court would also reach. Counsel testified he is familiar with the law on
standing to challenge the validity of a search warrant under the Fourth Amendment and a
defendant’s reasonable expectation Qf privacy. He testified, althouéh he received the rent receipts
last, he was able tov Cross examine Robert Jenkins on hoW he received payment for the trailer.»

Counsel testified he originally intended to challenge the search warrant, but ultimately decided

against that challenge.



Counsel testified Reeves was the State’s key witness. He_téstiﬁed that Reeves’ statement
was the basis of .the search warrant for the trailer and that his testimony was the single most
important evidence in the case. Counsel testified he did not know pﬁof to trial if Reeves would
‘be present to testify but that he rleviewed Reeves® statement prior to trial. He testified he was

aware that Reeves’ testimony at trial was different from his testimony in the warrant and was

able to cross-examine Reeves at trial about the inconsistency. He testified he was able to get

Reeves to admit he lied to the police about. certain things. Counsel testified a Delaware v,
Franks’ hearing could have been part of a package deal, but that he chose not to request one for
the same reasons he chose not to challenge the search warrant.

Counsel testiﬁed he was concemned about Reeves’ testimony about the Applicant
participating in previous drug activity. He testified he made a timely objection to Reeves’
testimony based on Rule 404(b), SCRE and the fact that the Applicant was not charged with
direct distribution and was not actively participating in drug transactions. Counsel testified that,
althqugh he did not state State v. Lyle® speciﬂcally, it was clear that the trial court was
performing a Lyle and Rule 404(b), SCRE-based analysis. He testified he objected to Reeves’
testimony before he was called as a witness. Counsel testified he did niot remember if Hé renewed
his objections at the.directed verdict stage.

Counsel testified he did not file a motion to determine the admissibility of the Applicant’s
prior convictions. He testified he raised the issue in passing to the court during housekeeping
matters andsald til-at‘hé:r'na-y raise the issue later after the Appliééht made a decision on y;;ﬁéthér
he would testify. Counsel further testified both he and the court advised the Applicant of his right

to testify. He testified he would have requested a ruling on thevadmissibility of the Applicant’s

.7 See Franks v. Delaware, 438.U.S..154, 98 S. Ct. 2674 (1978) 9-6
¥ See State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923)




prior convictions had the Applicant decided to testify. Counsel testified the request was
premature at the time he originally mentioned it to the court. Counsel also testified he told the
Applicant it was likely the court would‘ exclude his prior drug convictions. Counsg:l testified it
-was the sole decision of the Applicant not to testify based on Counsel’s advice of the strong
possibility of impeachment, not based on the admissibility of his prior convictions. Counsel
testified that he fully advised the Applicant of his right to testify and his options. He further
testified that the Applicant never told him he desired to testify.

Counsel testified he did not call any witnesses to testify at trial. He festiﬁed that several
of the witnesses he considered calling were the Applicant’s co-defendants. He testified he was
told by the attornéys who represented the Applicant’s co-defendants that they did not want to
testify and that their testimony would not have been helpful to the Applicant. He testified all the
Applicant’s co-defendants had retained counsel so he was not sure what they would testify to and
that the Applicant’s co-defendants pled guilty in “short order” around the time the Applicant
went to trial. Counsel testified the potential \vitﬁesses were not credible and the Applic‘ént’s case
looked better without their testimony. Counsel testified he discussed his decision not to call any
‘witnesses with the Applicant and the Applicant agreed. He testified he was able to challenge the
testimony of the State’s witnesses without calling any witnesses and that the strategy of calling.
witnesses but not calling the defendant to testify sends a bad signal to the jury. He testified he
was also able to successfully show that the co-defendants were guilty Mﬂlout the co-defendants
testifying at trial. Counsel testified he successfully challenged Reeves’ credibility at trial by
using his statements to impeach him. Counsel testified all the Witnesses he needed were present

and he was able to preserve last argument to the jury.
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Counsel testified he saw no pfoblem with the trial judge having knowledge about the case
prior to trial and there was no basis for a request to Judge Kinard to recuse himself from the trial.
Counsel also testified he made a motion to preclude the State from referring tothe Applicant as
“Big T.” He testified Reevgs established the Applic_ant’_é identity as “Big T” during his testimony
and the “Big T” referencé during the State’s closing was “problematic but not objectionable” and
was a fair statement of the evidence in line -v‘vith the judge’s previous fuliﬁg on the issue.
Additionally, Counsel testified he renewed all motions at the end ‘of trial. He festiﬁed the
Applicant was a smaft participant in his trial, understood the court system, and participated fully
in his defense. Finally, he testified that he and the Applicant made many crucial decisions
togethcr,Aincluding plea offers and calling witnesses to testify.

Also present and téstify_ing was Tyece Brown. Brown testified she lives at 27 Bié Road in
Beaufort, South Carolina. She testified the Applicant was her boyfriend at the time of the
incident and trial and that they livéd together at 145 William Campbell Road at the time of the
incident and since 2002, which fesidence was twenty (20) to twenty-five (25) minutes away from
the site of the incident. She testified she spoke with trial counsel and gave him a copy of their
lease. She testified she was listed as a witness at trial and sequestered. Lastly, Brown testified
she was not called as a witness, but would have testified that the Applicant lived somewhere else
had she been called.

Akeem Saunders, the Abp]icant’s younger brother, also testified at the hearing. He
testified he was present during the raid at the time of the search warrant execution and arrests
and was also charged with a drug offense. Saunders testified he pled guilty prior to the
Applicant’s trial and served one and one-half (1 14) years of a three (3) year sentence in prison.

Saunders testified the Applicant was not present when Reeves said the Applicant was at the
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trailer. Het'estiﬁed the night before the search warrant was executed the Applicanf was not at the
trailer when Reeves was present. Saunders further testified he lives at ’li Bay Pine Road and that
the Applicant had not lived there for three (3) to four (4) menths, but was simply visiting at the
time of the raid. He testified he did not know why he was not called to tCStlf} at trial. Saunders
vtestlﬁed he was represented by counsel and was “locked up” at the time of trial at Beaufort
County Detention Center. Lastly, Saunders testified he wanted to testify on. the Applicdnt’s
behalf at trial even though doing so would have implicated himself and he would have
’effectively forfeiied a favorable pled offer.
| Finally, Andre Benjamin testified at the evidentiary hearmg Benjamin testified he went -
to 11 Bay Pine Road with his wife, Reeves and Reeves’ girlfriend. He testified he went in to see
Akeem Saunders about some ladies. He tes‘uﬁed Reeves stayed in the car and when he went into
the house, Reeves drove off. Benjamin testified he returned to the car to get money from Reeves
to buy marijuana. Benjamin testified the Applicant was not present when he purchased
marijuana. He furdler testified Reeves did not enter the trailer with him. Bénjamin further
testified that he signed an affidavit dated October 26, 2012 and given to the Applicant’s counsel
(Lee) for the PCR hearing stating Reeves did go inside the home with him to purchase drugs.
Benjamin testified he did not know exactly what the affidavit said. However, line two (2) of the
affidavit states that he and Reeves went in the trailer together. |

The Applicent testified on his behalf at the hearing and alleged a juro; knew the witness
Jenkins; hqwever, the Applicant could not identify the juror, nor could he produce evidence that
' the juror was seated on the panel. The Applican_t testified that Counsel failed to preserve multiple
issues on appeal, specifically Counsel’s renewed motion for directed verdict, the juror issue, and

the allegation that reports not in evidence went back to the jury room during deliberations. The
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Applicant aiso claimed Counsel failed to investigate additional witnesses who could have
provided his alibi, testified that he did not live at the premises in question, and discredited
Reeves’ testimony. The Applicant claimed that Judge Kinard was biased and should have
recused himself because he took the Applicant’s co-defendants’ guilty pleas and possessed
kndwlédge of the facts of the case and the Applicant’s history. The Aﬁplicant téstiﬁed that his
attorney did not advise him of his right to testify. He testified that the decision not fo testify was
_not his own but that counsel made the decision for him. However, on cross e)%a‘mination, the
Applicant admitfed that the trial court advisea him of his rights and that his decision to testify

was soiely his own.

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PCR action, “the
burden of proof is on the applicant to prove his allegation by a preponderance of the evidence.”

Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 442, 334 SE.2d 813, 814 (1985) (citing

Griffin v. Martin, 278 S.C. 620, 622, 300 S.E.2d 482, 483 (1983)).

Where the Applicant alleges ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the

adversarial procéss that the trial cannot be relied upon as having produced a just result.”

Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Butler, 286 S.C. at

442,334 S.E.2a at 814 (citing Strickland, 466 U.S. at 686, 104 S. Ct. at 2064).

| The proper measure of performa.nce is whether the attorney provided representatlon
w1thm the range of competence required in cnmmal cases. See Strickland at 690, 104 S. Ct. at
2066. The courts presume that counsel rendered adequate assistance and made all significant

decisions in the exercise of reasonable professional judgment. See id. The applicant must
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overcome this presumption in order to receive relief, Cherry v. State; 300 S.C. 115, 118, 386

S.E.2d 624, 625 (1989).

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel’s performance was deficient. See id. at 117-18, 386

S.E.2d at 625. Under this prong, attorney performance is measured by its “‘reasonableness under

prevailing professional norms.”” Id. at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 668,
104 8. Ct. at 2052). Second, counsel’s deficient performance must have prejudiced the applicimt
such that “‘there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”” Id. at 117—18, 386 S.E.2d at 625 (citing

Strickland, 466 U.S. at 694, 104 S. Ct. at 2068). “A reasonable probability is a probability

sufficient to undermine confidence in the outcome of the trial.” . Johnson v. State, 325S.C. 182,

186, 480 S..E.2d 733, 735 (1997) (citing Strickland, 466 U.S. at 694, 104 S. Ct. at 20'63).

This Court finds trial counsel’s testimony is credible. This Cotirt finds the testimony of
the Applicantfs .witnesses Tyece Brown, Akeem Saunders, and Andre Benjamin not credible.
Specifically, this Court finds the testimony of Andre Benjamin, whose testimony ‘at the iiearing
was contradictory to his testimony in a signed affidavit attached to the Applicant’s épplication, ‘
particularly lacks credibility. The Court ‘finds most’ persuasive on’ the issue of 'Beiijiéinin’s
credibility his testimony at the hearing that his testimony in the signed and sworn affidavit was
untruthful.

| This Court finds that trial counsel has extensive experience in the practice of ciiminal law
and has been practicing law for almost twenty (20) years. This Court finds that Counsel met with

the Applicant numerous times prior to trial and fully investigated the Applicant’s-case. This

Court finds that Counsel filed Brady and Rule 5 motions on the Applicant’s behalf and reviewed

b
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_.z,the,‘r_?cfe.iféd. discovery with the Applicant, This Court finds that Counsel discussed with the
Applicant the elements of the charges against him, what the State was required to prove, his
constitutional rights and range of penalty. This Court finds that Counsel discﬁssed' thc
Applicant’s version of the facts and possible defenses with the Applicant. This Court further
finds trial counsel adequately conferred with the Applicant and was thorougkﬂ)’ competent in his
representation. |

I. Rﬁle 404(b), SCRE Evidence and State v. Lvle.

The Applicant alleges Counsel failed to fully and properly argﬁe State v. Lyle, 125 S.C.
406, 417, 118 SE. 803, 807-810 (1923) and Rule 404(b), SCRE as a .basis for his objection to
the testimony of William Reeves.” This Court finds Counsel adequately challenged theb
admissibility of Reeves’ testimony that the Applicaqt sold drugs in the trailer at trial. The record
reflects trial counsel moved to exclude Reeves’ testimony on the basis of 404(b) and argued the
prior bad act that Reeves would testify to was not encompassed within the charges the Applicant
was on trial for. (Tr. Vol. III 6:2-14). This Court finds Counse!’s argument was properly aligned

with Lyle. The rule of law is that, for prior bad acts evidence to be admissible, “[t]he record must

’ The Applicant’s review of the trial transcript leads him to believe the Solicitor’s response to trial counsel’s
motion raised the “identity” exception under Rule 404(b), SCRE and State v. Lyle. See Tr. Vol. ITI 6:1~15. The
Applicant asserts the trial court made only a “cursory” ruling, relying solely on the temporal proximity of the prior
bad act evidence and the execution of the search warrant. See Tr. Vol. Il 7:4-13. Applicant further asserts that trial
counsel failed to object to the limited nature of the court’s ruling and the exception upon which it was relying and
failed to request a more detailed ruling on this issue, including the necessity of a Rule 403 balancing test, in order to
properly preserve the issue for appeal. The Applicant additionally asserts the court’s sole reliance on the time
between the acts is a legally insufficient basis and finding under Rule 404(b), SCRE.

The Applicant specifically argues that trial counsel was ineffective for failing to request a full, or at least a
more comprehensive, analysis under Rule 404(b), SCRE and for failing to renew his objection at the directed verdict
stage of the trial. The Applicant argues that trial counsel’s failure to properly object to the trial court’s summary
denial of his Rule 404(b), SCRE motion, without conducting a sufficient Rule 404(b), SCRE analysis, including but
‘not limited to, an on-the-record balancing test under Rule 403, SCRE, caused the issue not to be properly argued and
preserved for direct appeal purposes. Stated differently, the Applicant alleges that trial counsel’s failure to press the
trial court into articulating specific reasons for denying his Rule 404(b), SCRE motion, however “uncomfortable” it
may have been to do so, was absolutely necessary and appropriate, and caused the record to be incomplete, thus
preventing a meaningful opportunity for subsequent review by the PCR and appellate courts. The Applicant asserts
that the court’s ruling did not even cite which exception it believed the proffered evidence satisfied under Rule
404(b), SCRE and Lyle, and that trial counsel’s failure to even inquire into this basic fact prevented him from being

able to properly respond to the court’s ruling.
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support a logical relevence between the prior bad act and the crime~fo‘r which the defendant is

accused.” State v. Brooks, 341 S.C. 57, 62, 533 S.E.2d 325, 328 (2000) (citing State v. Adams,

322 S.C. 114, 470 S.E.2d 366 (1996)). This Court finds it is also elear from the State’s response
to the Applicant’s motion that Reeves’ testimony went to the identity exception (Tr. Vol. III
,6:15_,20) and the Court’s ruling (Tr. Vol. IIl 7:4-6) that the Court properly performed an
analysis pursuarit to Lyle and Rule 404(b).
s Preserving Error for Appeal. ’

The Applicant alieges Counsel] failed to preserve the issue of the admissibility of Reeves’
testimony for appeal.lo This Court finds that Counsel adequately preserved this issue for
appellate review. To preserve an issue for review on appeal, a party must raise the issue and _

obtam a ruling. Wilder Corp v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733-34 (1998) (cmng

Creech v. S.C. Wildlife & Marine Res. Dep’t, 328 S.C. 24, 33-34, 491 S.E.2d 571, 576 (1997))

Typically, counsel must make a contemporaneous objection in order to preserve issues for

appellate review. See Sea Cove Dev., LLC v. Harbourside Community Bank, 387 S.C. 95, 108
n.5, 691 S.E.2d 158, 165 n.5 (2010). However, where the judge ma'kes. a rulirlg on the admission

of evidence on the record immediately prior to the introduction of the evidence in question, the

aggrieved party need not renew the objection and the objection is preserved. State v. Forrester,
343 S.C. 63'7, 642, 541 S.E.2d 837, 840 (2001). |

This Court finds and the record reflects Counsel raised the issue of the admissibility of
Reeves’ testimony irnmediateiy prior to Reeves’ testimony (Tr. Vol. II 6:2-14) anri’ the Court

ruled the testimony was admissible (Tr. Vol. II 7:4—6, 12—13). Furthermore, the trial court is not

' The Applicant specifically asserts that trial counsel failed to properly preserve the 404(b), SCRE/Lyle issue
because he did not renew his objections at the directed verdict stage of the proceedings; did not ask the court for a
more complete basis or explanation of the ruling at that time for record purposes, and that such failure resulted in a
procedural waiver of his ability to challenge the trial court’s ruling on direct appeal.
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obligated to hear, nor is counsel obligated to make argumenf on an objection. Counsel is required
to cite the basis of the objection and the Court may hear argument to éid in making its decision.
See Rule 18, SCRCrimP. Counsel sufficiently preserved error by objecting to the impermissible
character evidence prior to the witness’ testimony. This Court further fﬁds that the record is
clear that the trial court made a contemporaneous ruling and the trial judge performed the
_r-necessary evidentiary bélancing test. Tﬁe'récord lacks ans' indication that the trial cou;*t judge
failed to perform a full and thorough analysis on this issue. Although wﬁether Counsel renewed
his objection at the dirécted verdict stage is unclear, the record is clear that the trial judge was
aware that Reeves’ testimony was objectionable at the time he deniéd Counsel’s motion for
directed verdict. (Tr. Vol. III 35:1-8). This Court finds no merit tjo Applicant's argument that the
issue of ihe admissibility of Reeves’ testimony was properly preserved for appellate review.

HI. ‘Limitiug Instrucﬁon. |

The Applicant alleges Counsel failed to request a limiting instruction for Reeves’
ltestimony. “Thel genéral rule is théf when evidence of other crimes is admitted for a specific

purpose, the judge is required to instruct the jury to limit their consideration of this evidence for

the particular purpose for which it is offered.” State v. Johnson, 306 S.C. 119, 126, 410 S.E.2d
547,552 (1991). “[A] limiting charge is unnecessary where evidence of other crime is admissible

on the main issue or where the evidence admitted to show motive or intent is of acts which may

well be supposed to have been done in furtherance of such motive o intent.” State v. Nix, 288
S.C. 492, 497-98, 343 S.E.2d 627, 630 (Ct. App. 1986) (citing 23 C‘J.S. Criminval Law § 1032(3)
(1970)).
VV This Court finds a limiting instruction following Reeves’ testimony was unneces;ary
because his testimony that he went to the trailer with his brother in law to purchase cocaine from
. 5
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the Applicant was directly related to the crime for which the Applicant was on trial. Cf. Nix, 288

S.C. at 497-98, 343 S.E.2d at 630 (where prior crime was means to accomplish present crime for
which accused was on trial, evidence was admissible on main issue at trial and no limiting
instruction was necessary). Based on Reeves’ testimony, the State was able to obtain a search
warrant of the trailer which resulted m the Applicant’s arrest. This Court finds the Aéplicant has
failed to carry his burden of proving Counsel provided iﬁeffective assistance of Counsel with
regard to Counsel’s handling of Reeves’ testimony at trial. Moreover, based on the record and
unique facts presentéd in ﬁs caSé, this Court cannot discem any unfair prejudice resulting from

the admission of Reeves’ testimony. See State v. Johnson, 306 S.C. 119, 125, 410 S.E.2d 547,

551 (1991) (quoting State v. Alexander; 303- S.C. 377, 382, 401 S.E.2d 146, 149 (1991); Rule
403, FRCP). |

IV.  The Applicant’s Prior Record.

The Appl.icant alleges Counsel was ineffective for failing to obtain a ruling on the
édrﬁissibiiity of the Applicaﬁt’s pnor record for impeéchmer}t purﬁdses, h.adfthé Applicénf
chosen to testify at trial. This Court finds Counsel had no obligation to request a ruling on the |
admissibility of the Applicant’s criminal record before the Applicaﬁt decided whether or not he
would testify. Tlﬁs Court finds it unlikely the admissibility. of the Applicant’s prior record
.gréatiy inipacted the Apbliéant’s deéiéioﬁ ndt to take thé stand, since Coﬁnsel brovidéd :érev:dible
testimony fhat he aﬁvised the Applicant that it was unlikely his prior drug convictions would be

admissible for impeachment purposes.'' This Court also finds Counsel provided credible

" The Applicant’s prior record is as follows: The Applicant was convicted of Possession of Marijuana with Intent to
Distribute and Driving While License Suspended or Revoked, a misdemeanor offense, on January 26, 2005 in
Bleckley County, Georgia. The Applicant was convicted of Sale or Distribution of Marijuana, Possession of Crack
Cocaine with Intent to Distribute-First Offense; Possession of Crack Cocaine-First Offense, on November 8,1993 in
Beaufort County, South Carolina. The Applicant was convicted of Distribution of Marijuana, Distribution of
Cocaine, and Possession of Cocaine, on December 1, 1993 in Beaufort County, South Carolina. The Applicant was
convicted of Shoplifting on June 1, 1995 in Beaufort County, South Carolina. The Applicant was convicted of two
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testimony that he discusséd with the Applicant his right to testify and gave him the option to
:make his decision based strongly on his ;dvice prior to trial. (Tr. Vol. III 35:1 1—16). This Court
finds and the record reflects the Applicant was also advised by the trial court of his right to
testify. (Tr. Vol. III 35:11-20). Moreover, the trial court was not obligated to rule on the
admissibility of the App]icant’s prior record at the beginning of trial expending time oﬁ what
may well have been a moot.issue. This Court finds the Applicant was adequately informed of his
night to testify and his decision not to testify was freely and voluntarily made. This Court finds
the Applicant has failed to carry his burden of proving Counsel was ineffective.

V.  Witness Testimony.

The Applicant alleges Counsel was ineffective for failing to call exculpatory witnesses.
This Court finds Counsel waé not ineffective for failing to call Tyece Bro%, An&e Benjamin,
and Akeem Saunders as witnesses at trial. With regard to Akeem Saunders, this Court finds most
persuasive Counsel’s tesvtimony that he spoke with the attorneys of the Applicant’s éoicieféndants
and none of the co-defendants could offer testimohy beneficial to the Applicant. This Court finds
it is also unlikely that Saunders would have risked losing a beneficial plea offer from the State to
testify on the Applicant’s behalf.—

This Court aiso finds Counsgl’s decision not to call Andre Be_njainin as a witness was
beneficial to the Applicant in light of the incredible testimony that Benjamin provided at the

post-conviction relief hearing. During the hearing, Benjamin admitted to lying in a sworn

(2) counts of Possession of Crack Cocaine with Intent to Distribute-First Offense and Sale and Distribution of Crack
Cocaine on September 20, 1995 in Beaufort County, South Carolina. The Applicant was convicted of three (3)
counts of Sale/Distribution of Unlawful Drugs, Crack Cocaine on September 27, 1995. The Applicant was convicted
of Possession of Other Controlled Substance, Schedule I-V-First Offense on February 12, 2002 in Beaufort County,
South Carolina. The Applicant was convicted of Open Container of Beer/Wine, Speeding, and Driving Under
Suspension, on November 13, 2002. The Applicant was convicted of Failure to Surrender Driver’s License when
Required on January 30, 2004 in Beaufort County, South Carolina. The Applicant was convicted of Manufacturing,
Possessing Schedule I, II, [II Substance, Marijuana, with Intent to Distribute-Third or Subsequent Offense on June

13, 2004 in Georgia. )
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statement which he signed. (See State’s Exhibit 1). This Court finds credible Counsel’s
testimony that there was some concern about the credibility of the witnesses’ téstimony. See

State v. Stokes, 308 S.C. 546, 548, 419 S.E.2d 778, 779 (1992) (citing Whitehead v. State, 308

S.C. 119, 417 S.E.2d 529 (1992)) (“Where, as here, counsel articulates a valid reason for

employing certain strategy, such conduct will not be deemed ineffective assistance of counsel.”);

Edwards v. State, 392 S.C. 449, 458, 710 S.E.2d 60, 65 (2011) (whep trial counsel articulates
valid reasons for employing a particular strategy, such as-declining to call certain witnesses who
lack credibility and prdvide no information likely to have change_d'the outcome of the trial, no

ineffective assistance of counsel results).

With regard to calling Tyece Brown, the Applicant’s girlfriend, this Court finds it

unlikely the jury would have given Brown’s testimony any considerable weight or credibility
considering her relationship with the Applicant. This Court further finds no prejudice resulted

from Counsel’s decision not to call Brown because, even without Brown’s testimony, Counsel

was able to adequately challenge the Applicant’s control of the trailer during his cross-

examination of Robert Jenkins. Furthermore, this Court finds credible Counsel’s testimony that
he fully discussed these matters with the Applicant and the Applicant agreed with his strategic
decisions not to,cail certain witnesses. This Court finds the Applicant has failed to carry his
burden of proving Counsel was ineffective for failing to call these witnesses at trial. This Court
finds in light of the testimony presented at the hearing, it is unlikely prejudice resulted from the

omission of these witnesses’ testimony at trial.




VI.  Probable Cause and Search Warrant.

The Applicant alleges Counsel was ineffective for failing to challenge the probable cause
.fo-r the seérc‘h warrant of the trailer where the Applicaﬁt was arrested.'? This Court ﬁnds- Counsel
-was not ineffective for failing to challenge the probable cause for the search warrant of the
trailer. “Representation is an art, and an act or omission that is L_mpr.ofessional in one case may be
sound or -even brilliant in another.” Strickland, 466 U.S. at 693, 104 S. Ct. at 2067. Where
counsel articulates a valici stratégic reason for his action or iﬁaction, béséd on-an objective

standard of reasonableness, counsel’s performance should not be found ineffective. See

Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1996); Underwood v. State, 309 S.C. 560, 425

S.E.2d 20 (1992); Stokes, 308 S.C. at 548,419 S.E.2d at 779.

This Court ﬁhds Counsel’s decision not to challenge the search warrant was based on a
valid trial strategy. Counsel provided credible testimony that he originally intended to challenge
the search warrant, but ultimately decided against it. He testified he was aware the Applicant did
not have specific standing to suppress the search, but he wanted to challenge the search
nonetheless. Counsel testified that in response to this position, he was told by the court that he
could not challenge ‘the séarch warrant énd then argue that the Applicant lacked control of.the
drugs without jeopardizing his trial strategy. This Court finds most persuasive Counsel’s
‘ testimony_ that based on the court’s guidance he chose not to challenge the search warrant.
Further, it is clear from the trial cdurt transcript and the colloquy- what Counsel would havé

argued; therefore, no proffer was necessary. (Tr. Vol. 1 34:8—37:13). This Court finds that

"2 The Applicant asserts that trial counsel would not have been judicially estopped or prevented from asserting a
mere presence defense at trial if his motion in limine to suppress the search warrant was denied pretrial. The
Applicant argues that he had a reasonable expectation of privacy at the property, and a concomitant right to
challenge the search warrant, and, further, that such right was not mutually exclusive of his right to argue a mere
presence defense at trial. In other words, the Applicant asserts that counsel “had nothing to lose, and everything to
gain,” by proceeding on a motion to suppress the evidence found at the trailer as “fruit of the poisonous tree,” and
that such a decision to refrain from doing so is error and not a legitimate strategic decision. '
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Counsel’s trial strategy was valid and that it was reasonable and wise for counsel to seek the
court’s guidance in deciding whether to challenge the warrant based on the court’s opinion.
Additionally, the Applicant argues that Counsel was ineffective for failing to request a

Delaware v. Franks" hearing to challenge the search warrant. Although Counsel could have

challenged the validity of the search warrant and attacked the validity of Reeves’ attestation by
impeachment, Counsel did successfully impeach Reeves on the stand. This Court finds that from
the record it appears the search warrant was valid and that Counsel’s decision not to réquest a

formal Delaware v. Franks hearing was a valid strategic decision. This Court can discern no

basis for a successful challenge, even if made, and that the failure to request a formal heaﬁng in
no way prejudiced the Applicant. |

" This Court alsd _ﬁnds the Abpiicziht has failed tébérrY hlS burdér; .'of' proviné 'p.reju‘dic.f;
resulted from Counsel"s failure to challenge the search warrant. Counsel provided credible
testimony that it was unlikely any challenge to the search warrant would haye been sucééssful.
This Court finds that Counsel provided reasonable performance with regard to his decision not to
challenge the search warrant and his performance did not prejudice the Applicant.

VIIL. Jﬁdge Kinard’s Recusal.

The Applicant alleges Counsel was ineffective for failing .to request the recusal of Judge
Kinard. The Apblicant,argues Counsel should have requested Judge Kinard recuse himself based
on Judge Kinard’s judicial knowledge of the case, by virtue of his knowledge of the co-
defendants’ guilty pléas, prior to the Applicant’s trial.

Pursuant to Canon 3(E)(1)(a) of Rule 501, SCACR, 4 judge should
disqualify himself or herself in a proceeding in which the judge’s impartiality

might reasonably be questioned. It is not enough for a party seeking

disqualification to simply allege bias or.prejudice. The party must show some
evidence of that bias or prejudice. The alleged bias or prejudice must stem from

13 See Franks v. Delaware, 438 U.S. 154,98 S. Ct. 2674 (1978).
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an extra-judicial source and result in a decision based on information other than
what the judge learned from his or her participation in the case as a judge.

_State v. Jackson, 353 S.C. 625, 627, 578 S.E.2d 744, 745 (Ct. App. 2003). This Court finds the

'Applicant has failed to show any evidence of actual bias or prejudice constitutiﬁg grounds fof
Judge Kinard’s recusal. This Court finds the Applicant has failed to carry his bu_rden of proving
Counsel was ineffective and this allegation is wholly without merit.

VI “Big,T.” )

The Applicant_ alleges Counsel was ineffective for failing to object to the State’s
reference to theAApplicant as “Big T” during the State’s closing argument. This Court finds the
State’s reference to the Applicant as “Big T” during the State’s closing argument was not
objectiopa‘ple as the A‘St:atAe laid the_prgpc_a; foundation to establis_h the Apphcant as %‘B_ig T.” Prior
tc; the start of trial, trial counsel made ‘a motion in limine to preclude the State fron; referencing
the Applicant’s street name without laying a proper foundation. (Tr. Vol. I 38:17-39:1). The
State agreed not to refer to the Applicant as “Big T” unless the proper foundation was laid. (Tr.
Vol. T 38:2-9). The Court granted the Applicant’s motion, but allowed testimony from law
enforcement that they wére‘ looking for “Big T.” (Tr. Vol. 1 39:3-14).

During trial, William Reeves testified he went to Bay Pines Road to purchase cocaine
from “Big T.” (Tr. Vol. III 15:17-19). Reeves then identified the Applicant as “Big T.” (Tr. Vol.
III 15:20-16:10). This Court finds the State laid the .proper foundation through- Reeves’
testimony to identify the Abplicant as “Big T.” Tﬂis Court also finds the State’s reference to the
Applicant in its closing argument as “Big T”” was a proper comment on the fact_.s ‘preseﬁted during
trial. This Court finds the Applicant failed té carry his burden of proving Counsel was
ineffective. This Court algo finds that no prejudice resulted from Counsel’s performance and this

allegation is without merit.
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IX.  Jurors and Voir Dire.
The Applicant alleges Counsel was ineffective for failing to inquire into the facts of a
_. juror who knew one of the State’s witne_sses., The record reflects an unidentified jufor indicated
he knew the State’s witness, Robert ienkins. (Tr. Vol. 'I 16:3-8). The juror told the Court he and
Jénkins were clasémates and that he could be fair and .impartiral if Jenkins testified at trial. (Tr.
"~ Vol. I 6-11). This Court finds this juror was adequately questionéd by the court about his
relationship with Jenkins and that Cbunsel need not -have made any further iﬁquiry. This Court
finds the Applicant has failed to carry his burden of proying Counsel should have further
questioned the juror. This Court finds no prejudice resulted from Counsel’s performance and this
allegation is without merit. |
X, Evidence in Jury Deliberation Room. -
The Applicant alleges Counsel was ineffective for failing to object to evidence going
“back to the jury that was not properly admitted. The record reflects the court instructed counsel
to check the evidence before it was sent back to the jury. (Tr. Vol. III 90:17;18). The State’s
counsel indicated exhibits number 57, 58, and 59 were not listed as admitted. She indicated she
thought that they were admitted, which Counsel confirmed. (Tr. Vol. III 91:14-20; 92: 7-9). -
The Court allowed the evidence to be admitted and sent back to the Jury. (Tr. Vol. 111 92:10-19).
The decision to permit the State to re-open its case and present evidence lies within the

sound discretion of the trial court. State v. Humphrey, 276 S.C. 42, 43, 274 S.E.2d 918, 918

(1981); State v. Green, 350 S.C. 580, 586, 567 S.E.2d 505, 508 (Ct. App. 2002) (citing State v.

Hammond, 270 S.C. 347, 242 S.E.2d 411 (1978); State v. Harrison, 236 S.C. 246, 113, S.E.2d

783 (1960)). This Court finds no prejudice resulted from Counsel’s failure to object to the

admission of this evidence after the close of the State’s case because the evidence included in the
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exhibits was already presented to the jury through the testimony of the analysts. See Hammond

270 S.C. at 355-56, 242 S.E.2d at 415. This Court finds the Applicant has failed to carry his
burdeh of proving Counsel’s performance was ineffegtivg.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test specifically that Counsel failed to render-reasonably effective assistance under
prevailing professional norms. See Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (citing Strickland,
466 U.S. at 688, 104 S. Ct. at 2065). Th§ Appiiéant failed to present speciﬁc and compelling
evidence that Counsel committed eifcher errors or omissions in his representation of the
Applicant. The Applicant failed to show that Counsel’s performance was deficient. Therefore,
this Court need not address whether the Applicant was prejudi;:ed by counsel’s repreéentation.
‘See id. The Applicant’s complaints concernihg Counsel’s performance are without merit and are

denied and dismissed. Thereby, this Court concludes the Applicant has not met his burden of

proving Counsel failed to render reasonably effective assistance. See Frasier v. State, 351 S.C.

385,389,570 S.E.2d 172, 174 (2002).

All Other Allegations

As to any and all allegations that were rajsed: in the application in this matter and not
specifically addressed in this Order, this Court finds Applicant failed to present any evidence
regarding such allegations. Accordingly, this Court finds the Applicant waived such allegations.

CONCLUSION

Based on all the forgoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations occurring before or during his trial and

sentencing proceedings. Counsel was not deficient and the Applicant was not prejudiced by
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Counsel’s representation. Therefore, this PCR application must be denied and dismissed with
prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) daysAfrom the receipt of this Order if hé wants to secure abpropriafe appeilate review. His
attention is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

the appropriate procedures to follow after notice of intent to appeal has been timely filed.

- IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and dismissed with prejudice;

and
2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this ) = day of W“’\M 204

INSAWN
The Ho(rvlﬂragl_é Deadra L. Jefferson
Presiding Judge

%uth Carolina.
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LAW OFFICE OF SCOTT W. LEE, P.A.
1214 King Street
Beaufort, South Carolina 29902
(843) 986-9030
swlee@swleelaw.com

June 6, 2014

Clerk of Court- South Carolina Supreme Court

Supreme Court Building

1231 Gervais Street RECEIVED
Post Office Box 11330

Columbia, South Carolina 29211 o o Jliv 0 § 2014

Re: Turuk Saunders v. State of South Carolina
C/A#: 2012-CP-07-4095
PCR Appeal

8.C. SUPREME COURT

Dear Clerk:

Enclosed please find for filing in your Court a Notice of Appeal and Proof of Service in
the abovVe-referenced matter. Kindly file the original and return a filed copy to my office in the
self-addressed stamped envelope provided. By copy of this letter, [ am providing Appellate
Defense with a copy of the enclosed documents, along with copies of Judge Jefferson’s Orders,
because Mr. Saunders is currently incarcerated and indigent.

Thank you for your kind assistance in this matter, and please feel free to cohtact me
should you have any questions or require additional information.

Very truly yours,

Mot W Fee

Scott W. Lee

Encl.

Cc:  Beaufort County Clerk of Court (w/ encl.)
Ashleigh R. Wilson- SC Asst. Attofney General (w/ encl.)
South Carolina Commission on Indigent Defense (w/ encl.)
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