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Statement of Issues

I. The circuit court’s grant of summary Judgment contravenes settled South

Carolina precedent and should be reversed.

II. The circuit court erred in granting summary judgment because, at a
minimum, a question of fact existed as to whether a licensed South Carolina
attorney supervised the loan closmg

III. - The circuit court erred in granting summary judgment because Acheson
waived the right to assert the affirmative defense of avoidance of foreclosure.

IV. - The circuit court erred in finding that an alleged lack of a second witness
- precluded Chase from foreclosing on the mortgage.



Statement of the Case and Facts! -

On Apr11 24, 2008 Dehlah Starr Acheson a/k/a Delilah S Acheson a/k/a Starr
D Acheson (“Acheson”) executed a mortgage to Qulcken Loans, Inc., : in order to
secure payment of a note executed by her: husband, Joseph Acheson that 'same- day.
. {Complalnt p 2; Affidavit of Acheson R. 11, 42}, Acheson’ s sworn testnnony in this
' matter. admitted the default under the note and mortgage. {Affrdavrt of Acheson R |
43}, ] | . "

Chase initiated ‘this fo‘recl'osure'}act'ion} on September ’1-"1,' 2013. " {Complaint
'-R.»1>O}v. v Acheson: answered and asserted.as an affirmative 'defens'e that Chase had
unclean hands‘ an_d was “prohibited from obtaining the equitable rehe‘f of foreclosure..’,
C{Amended Answer and Counterclaims p-. 8;.R. 24} .l A:cheson did. not plead or allege_
-that the mortgage was ~ closed yvfthout the supervision of a licensed South Carolina
attorney or': that s.uch conduct constituted the unauthorized practice of ‘law. {Amended -
Answer and Counterclaims; R. 17}, |

“Acheson thereafter moved for. summary j.udgment, .ar'g'uing Chase._coulld not

foreclose because 10 attorney supervised the closing of the mortgage. {Acheson’s

Motion for Sumrhary Judgment p- '1' R. 57} Achesvon"relied excluSively on Wachovia .

Bank N.A. v. Coffey, 389 S C. 68 698 S.E.2d 244 (Ct App 2010) and State of

~ South Carolina v. Buyers Servrce Company, Inc 292 S.C. 426, 357 S.E.2d 15 (1987, -
to support th1s_argument. ~{Acheson s Motion for Summary-Judgment p. 2; R. 58}.

‘Chase opposed 'the motion; Chase argued that ne1ther Coffey nor Buyers "

Serv1ces apphed because - the Supreme Court precedent of Matrrx F1nan01al Servrces :

! The procedural history and factual background are intertwined. Chase combines the Statement of the
- Case and Statement of Facts to ehrmnate repetrtlon and for ease of reference



Corp.oration v. Frazer, 394 S.C. 134, 714 S.E.2d 532 (2011), and BAC Home Loén

Servicing, L.P.v. Kinder, 398 S.C. 619, 731 S.E.Zd 547 (2012), controlled theson’s
argumenfs. {Opposition to Acheson’s -Motion for Summary judgment p- 5-7;
Transcript of Hearing p- 5; R. 63;65, 35}. Chasé also argued that, at a mini.murn,.'a
genuine issne of rnaterial faot existed as to. whether a iicensed South Carolina attorney
superViséd the closing. {Opposition. to "Acho'son’s;Motion for Summary Judgment p. 7-
&; .T.ranscript of Hearing p. 6; R. 65-60, 36} Chase introducod two business fecords
: fronl the' 'closing package attesting thathevin_ Phillips, Eéqniré, 'supervised the c_losing ’
on April 24 2'(')08, {Closing'Conﬁrmétion and Closing Attorney’s Statement, Exhibit.
' A to Opposition to‘Acheson’qs Motion for Summary Judgment; R. 44}. Moreover,
Chase argued that Acneson waived the 'ability.to pursue this afﬁrmativ_e defonse because -
Achoson faileo' to inoluderthe defense in her Amended Answer and Counterclaims.
- {Opposition to theson’s Motion for S_urnm_ar_y‘ Judgment p. 3-4; R. 61—.62}‘.
| The circn_it court grahted the‘.lno.tion for summar‘y. judgment after a‘hearing‘.

{Ordef granting Motion'for _Summary. Judgment'; R. 1}. The circuit court found that no -

licensed South Carolina attofney supervised the olosing, and accordingly, Coffey and

Buyers Services entitled Acheson to 'summary judgment to’ preclude Chase from
-foreclosing on the mortgage. {Order granting Motion for Summary Judgment p. 4—5;

‘R 4-5}. In so holding, the circuit court rejected. the. application of Matrix and Kinder.

{Order granting Motion for Summary Judgment p.5; R. 5}.
Chase filed a timely motion to reconsider. {Motion to R‘éconsider; R. 88}. The'_
- circuit  court denied the order on November 30, 2015. {Order denying Motion to

' Réconéidef; R. 7}. This appeal _followved. {Notice of Appeal; R. 95}.
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Standard_ of Review |

On review of an order g.ranting summary judgment, the appellate court applies
the same standard as that used-by the trial court pursuant to Rule 56(c), SCRCP.

‘Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 766, 769 (2011). Surhmary_

» jngment is ap_pr_dpriate where the pleadings, depositions, answers to interrogatories,
~and admissions on file, fogether with the .afﬁdavits,' if -any, show that thefe .' is no
genuine issue of mateﬁal fact and fhe moving party is entitled to judgment as-a matter
'o_f law. Rule '_.56(c), SCRCP; Turner, 392 S.C. at 122 708 »S.E.Zd,at 769. Summary
: judgme_nt should not Be granted when a genuine issue of fnatérial fact exists. Eillis v.
,Davvidson, 358 S.C. 509, 520, 595 S.E.2d 817, 823 (Ct. App. 2004). .

In determining whether any tf_iable issues bf material .fact.exiét, the appellate
couft will review all ambigﬁities, ¢oﬁclusions, and inferences '.arising in and from the

_ evidence in a light most favorable to the non-moving ‘p'arty below. Fléming, v. Rose,'

350 S.C. 488, 493-94, 567 S.E.2d 857, 860 (2002); Willis v. Wu, 362 S.C. 146, 151,

607 S.E.2d 63, 65 (2004); Pye v. Estate of Fox, 369 S.C. 555, 563, 633 S.E_.2d 505,

509 (2006); Quail Hill, LLC v. Cty. of Richland, 387 S.C. 223, 235, 692 S.E.2d 499, .

505 (2010); Schmidt v. Courtney, 357 S.C. 310, 592 S.E.2d 326 (Ct. App. 2003) (“All
ambiguities, conclusions, and inferences arising from the evidence must be Constrlied,
most strongly against the moving party”). Summary judgment should not be granted

when a genuine issue of material fact exists on the claim. See, e.g., Moore v.

Weinberg, 383 S.C. 583, 589, 681 S.E.2d 875, 878_—79'(2009) (affirming this Court’s
finding that the existence of a genuine issue of material fact required reversal of the

circuit court’s gr'ant of summary judgment).



“Summary judgment should not be granted even when there is no dispute as to
evidentiary facts if there is dispute as to the conclusion to be drawn from those facts.”

| »Brockbank v. Best Capital Corp., 341 S.C. 3‘72,'.37'8, 534 S.E.2d 688, 692' (2000).

“[Iln cases applying the preponderance ‘of the “‘evidenCe burden of proof_,’ the non- .

'nioving party is -only 'required to submit a mere scintilla of evidence in order to

- v_ »_ withstand a motion for summary judgr_hent.” Hanco.c.k‘v. Mid-South Mgmt Co., Inc.,
| _‘3'81 S.C. 326, 330, 673 S.E.2d 801, 8032 (2009). |

| Argument -

Our Sup"rétn’e Coﬁrt hé’s spok_en—_:the' failure of | a licénsed South Ca.r.olina

~ attorney to Supervisé a loan ciosing will oniy preclude a lc;nder; or ité shéceséor, from

.f_oreclosi‘ng on a mortgage when the mortgage was recorded after ‘August 8, 2011. See

-Matrix F_inancial Serviéés Corporation v. F.razer, 3,9'4AS.C. 134, 714 S.E.2d 532

(2011); BAC Home Loan Scrvicing, L.P. v. Kinder, 398 S.C. 619, 731 S.E.2d 547
(2012). - The circuit c_oﬁrt ignéred this binding prccedent and improperly graptéd
Achcsbn su@ary judgment for a mortgage r_ecorded on April 24, Z_OOSQ This Coﬁft
. should .adh‘ere' to precevdént,l rveve_rs‘e the ‘circuit éourt, and,réﬁ_wnd the .ElACtiOI'1> to proceeci

with the foreclosure.



I. = The clrcult court’s grant of summary judgment contravenes settled South
' Carolma precedent and should be reversed.

The circuit court found that Chase could not foreclose on a mortgage recorded
on April 24, '200.8, because no attorney supervised the’closing of the loan. {Qrder
grantlng Summary Judgment R 5}. Inso ruling, the court igno.red blnding Supreme
' .Court precedent that holds such relief only exists for mortgages ﬁled after August 8,
© - 2011. The C1rcu1t court misapplied thls rule pronounced by} our Supreme Court in

Matrix Financ-ial Services Corp.v. Frazer 394 5.C. 134, 714 S.E.2d 532 (2011), and

reaffirmed in BAC Home Loan Serv1c1ng, L.P. v. Kmder 398 S.C. 619 731 S.E.2d

547 (2012) Thus, the circuit court erred in grantmg summary Judgment as a matter of

laW. ‘This Court should adhere to precedent, reverse, and remand the action to proceed'

- with the foreclosure.

In Matrix, our Supreme Court addressed ‘whether a loan closed without the

supervision of a South Carolina attorney precluded the lender, or its successor, from

foreclosmg on the mortgage Martlx 394 S.C. at 138- 140 714 S.E.2d at 534-35. The

_court noted that [a]ll real estate and mortgage loan closings must be superv1sed by an
attorney 7 and that ‘closing a loan without the supervrs1on of an attorney constltutes the

unauth'orlzed practice of law.” Id., 394 S.C. at 138-39, 714 S.E.2d at 534. As a

result, the court held that a lender that closes_a‘loan without the supervision of a

licensed attorney is barred from subsequently seeking ‘equitable relief as to that loan.
Id. at 139, 714 S.E.2d-at 534. The court decided to allow a borrower to assert such a
defense prospectively, “apply[ing] this ruling to all filing dates after the issuance of this

opinion.” Id. at-140, 714 S.E.2d at 535.



To alleviate confusion in the interpretation of which filing date the Matrix court
intended, the Supreme Court subsequently clarified the prospective nature of its rule in
. Kinder. The court explained:

In Matrix we reiterated that the closing of a loan without
attorney supervision constitutes the unauthorized practice
-of law. Furthermore, we held that engaging in this
unlawful behavior would preclude a lender from obtaining
equitable relief. However, in a-substitute opinion issued
on rehearing, we explained that this holdmg would be
prospective only, stating we would “apply. this ruling to
all filing dates after the issuance of this opinion,” which
was August 8, 2011. To the extent some confusion
apparently exists as to what filing date Matrix referred to,
we clarify now that it is the date the document a party
seeks to enforce was filed.

Kinder, 398 S.C. at 624, 731 S.E.2d at 549—50 (internal citations ornitted) (emphasis

'-added).' The court noted that the mortgage at issoe in that case “was recorded on April
.20 2007, well before the issuance of Matrix.”' .Id. As- a result, the court held that
. regardless of whether an attorney participated in the closmg of Mortgage 2, BAC
would not be barred from.recovery by the illegality.” Id. at 624, 731 S.E.2d at 550 -

'(empha‘si"sv added). In fact, the court Went so far as to hold that “it is tmnecessary to

address the factual issue of whether an attorney was present at the clooing because

.even if one. ‘had ,not been present, our holding in Matrix would allow BAC’s claims to

proceed.”™ Id.
Thus, the South Carolina Supreme Court has_ left no doubt that the rule created
in Matrix only applied prospectively. That role requires_that, in order for a borrower

to assert the affirmative defense of failure to close the loan with the supervision of a



licensed 'attOrney., the loan must involv'e‘ a mortgage ‘that. was filed/recorded after
August 8, 2011, the frling date for m | | |

The circuit court failed to adhere to that rul‘e.' 'The:Acheson mortgage was
recorded _overthree years prior to the .effective date oftthe Matrix rule. ,{A_fﬁdavit of

© Acheson p. 2; R. 43}, Thus, justas the Supreme Court clarified in Kinder, it was

. ‘-‘unneceSSary’_’ for the circuit court “to address the fa__ctu'al issue of whether an attorney‘
was present at the closing” because Chase would not be preeluded from foreclosing the _

mortgage “regardless of whether an attorney participated in the CIosmg” of the Acheson

mortgage.

Moreover the ClI'Clllt court’s ruling that State of South Carolina v. Buyers

Servrce Company, Inc 292 S.C. 426 357 S.E.2d 15 (1987) and Wachovra Bank ,.

- N.A.v. Coffey, 389-S.C. 68, 698 S.E.2d 244 (Ct. App. 2010), created anrndependent

avenue of relief to preclude Chase from foreclosing.on the mortgage lacks support.

_Those' cases do not alter the Matrix rule or otherwise allow. a court to bar a foreclosure

~ for a mortgage recorded prior to August 8, 2011,

‘Buyers Services cannot be used._to- support the relief granted by‘the circuit eourt '
in this matter. In that case, the State of South Carol’ina brought an actionrequestingfa '
' declaratory Judgment that certain loan closing services of Buyers Serv1ces constltuted B

the unauthorized practlce of law. Buyers Servrces 357 S. C at 16 292 S.E. 2d at 427-

- 28. The rehef sought was to enjorn Buyers Servrces from contmulng those activities

: unless prepared by a hcensed South Carohna attorney Id. The Supreme Court agreed

wrth the State and held that the preparatlon of deeds notes trtle abstracts, and other

. instruments related'to mortgage loans. constltuted the practlce'of law. I_d_. at 17-19, 292



V‘S.E.2.d’.:;1t'430—33. The court further held that real estate closings and recording
inétruments IikeWise constituted the practice t>f law. Id. at 19, 292 S.E.2d at 433-34.
The court enjoined Buyers Servrces from contlnulng those activities unless prepared byv
or supervrsed by a licensed South Carohna attorney Id. at 17 19, 292 S E.2d at 430— _
34. | |

- However, the Court did not even address whether a. lender, or ‘its subceséor,

would' be‘barred from fdreclosing if a _licensed Southv Carolina attorney did ‘not

.supervise the loan closing.” That issue was not before the court. Thus,bBuyers Services
~ does not create an independent basis to allow a circuit court to bar a foreclosure for a

mortgage recorded prior to Augirst 8, 2011.2 As a result, the circuit court’s reliance on

Buyers Services to " grant Acheson’s motion for surnmary judgmént constituted error.
Thé r:ircuit c_ourt’s reliance 0r1 Coffey to grant summary judgment is lrkewise |

. rhisplaced for se}’veral. reasorls. First, in m the.S.u'p'reme COurt acknowledgéd the
hdlding in Coffey that the lender came 0 the court with unclean hands by closing the
._10an_'witho'ut attorney supervision and, th'lis, was barred from seeking the equitable |
;_relief of fo_reclosrrre,3 ‘The court nt)ted that': | | |
Enforcing this requirement [of attorneys at .rear estate

closings] will come as no surprise to any lender. Lenders

cannot ignore established laws of this state and yet expect
this Court to overlook their unlawful disregard. We take

2 The Supreme Court cited to Buyers Services in Matrix for the underlying proposition that certain
activities related to loan closings-can constitute the unauthorized practice of law. See Matrix, 394 S.C.
~at 140, 714 S.E.2d at-535 The Matrix court did. not cite Buyers Services for having created the
affirmative relief sought by Acheson in this matter.

3 The Supreme Court clariﬁed that unclean hands does not present the proper method to raise the

affirmative defense of lack of attorney supervision. Matrix, 394 S.C. at 138, 714 S.E.2d at 534. .

Instead, the court held that the relief would be available because the failure of an attorney to supervise a

loan closing would constrtute the “unauthorized practice of law.” Id. This is further developed in
“ Section III, infra. ' ' :



this opportunity to definitively state that a lender may not
enjoy the benefit of equitable remedies when that lender
- failed to have attorney supervision during the loan process
as required by our law.
Matrix, 394 S.C. at 140, 714 S.E.2d at 535 (citing offex 389 S. C at 76, 698 S.E.2d
at 248). After citing Coffey for that proposition, the court elected to add a temporal
requirement that the loan be closed_after August 8, 2011. Matrl'x, 394 S.C. at 140, 714

S.E.2d at 535. Thus, Coffey -does not: present an independent basis for relief as

ordered by the circuit court. - Rather, Matrix establishes that any rdle pronounced in
Coffey applies prospectively to loans closed after August 8, 2011.

Second, the Supreme Court eliminated the portion of the Coffey decisien that
‘addressed whether a lender would be precluded from foreclosing'if the loan was not
closed by _a‘licensed Sou‘th" Cardlina attorney. In 2013, the Supreme Court granted

certiorari in Coffey. See Wachovia Bank, N.A. v. Coffey, 404 S.C. 421, 746 S.E.2d . |

- 35 (2013) (“Coffey II ”) In the 2013 opinion, the court recognized that “petitioner"s
.argument and to a 31gn1ﬁcant degree the lower court decmoﬁs in this case, center on'
* whether Petitioner’s alleged unauthorized practice of law bars equitable and legal
relief.” Coffey II, 404 S..C.'bat 425,746 S.E.2d at 38. The court then he]d that “is not
the dispo_sitive question in this case.” Id. The cdurt went on to rule on a different issue
than ‘did the 2010 Coffey opinion and eliminated any reference to the _attordey
sui)ervision issvue. Ii As a result, the portidn .ofv the -201.0 Co__ffex analysis addressing _
whether a lender wouid be precluded from foreclosidg if the loan was not closed by a
licensed-South Carolina ‘attdrney has been abfogated- by Coffey II. Thus, fhe circuit

court erred in granting summary judgment based on Coffey.
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"_l.“hird,: the circuit court e'rr.e_di_n ﬁnding‘ ,that Chase “clearly- kneuz that closing a
'loan.without a laWyer was the unauthorized_practice of law” hased on the"eﬁr'istence of
Coffey. {Order granting Summary Judgment p 5; R5} As‘noted above, Acheson
closed the m.ortgage at issue'on April.‘24-, 2008. Coffey did not i_Ssue until 201‘0'.
Therefore, it is illogical and incorrect_to impute _‘knowledge of the now;a‘orogated

: Coffey 'case' to' Chase in 2008.

| Thus, the' circuit' court’s ruling that -Co.ffey and .Buyers Services'create an
.independent avenue of relief lac'ks 'sup_p'ort. Those rulings cannot .supp_ort the grant of} e
: summary judgment to Aches_on: This _Court should reverse the circuit court.and'remand |
.the action to 'proceed with the foreclosure. | |
: II.. . The circuit ‘court erred in grantmg summary | Judgment because, at a o |
 minimum, a question of fact existed as to whether a licensed South Carolina
‘ attorney superv1sed the loan closmg
' The circuit court alsoifound that Chase .presented. no admissible evidence that a
ilicensed South ACarolma attorney suoerv1sed the loan closmg ' {AOr.de‘r gra__nting' "
Summary Judgment p. 4- -5; R. 4- 5} ThlS rulmg constituted error. 'Chase_s'uhmitted
evidence sufficient to create an issue of fact as to whether a 11cense_d. South Car-'olina
su'p'ervi:se'd the loan'closing. |
As part of its memorandum in opposition to the.motion for summary Judgment

Chase 1ntroduced ev1dence that noted a South Carohna attorney superv1sed the closmg

Chase submitted two business records® from the loan closing package in which Kevin :

-4 Acheson failed to challenge that these documents did not constitute bus1ness records. Instead, . Acheson
merely argued the documents were inadmissible because Rule 56, SCRCP, requires affidavits in
opposition to summary judgment to be filed two days prior to the hearing. {Trans. p. 7; R..37}. This

_ evidence was not an affidavit, and therefore, it was not subject to the time restrictions of Rule 56,

11



Phililips,‘.Esqu"ire, of the South Carolina Bar attested to supervising the closing on April -
24, 2008. {Closing éonﬁrmation and Closing Attorney’s Statement, Exhibit A to

Opposition to A'eheson-’s MOtion‘ for Summary_lJudgment; R. 44}, | |

| This ev.idence sufﬁcie_ntly Created a genuine issue of material fact on this issue.

- "That evidence directly_contradicted Acheson’s claims and created a genuine issue of_

material fact as to whether an attorney supervised the closmg See e.g., Rose 350

S:C. at 493- 94 567 S.E. 2d at 860 (holding that in determmmg whether any triable

1ssues of material fact exist, all ambiguities, _conelusrons, and inferences.arising in and -
from the evidenee 'uvili be construed in a light most.i’avorable to- the non—moving_ party -
below);i Weinberg‘ 383 S.C. at- 589, 681 S.E}.2d at- 878—79 (affirming - this Court’s
finding that the-existenceof a genuine issue of material fact required reuersal of th.e
cireuit court’s grant of summary judgment); Mid-South, 381 S.C. at 330, 673 S.E.2d
:at 8032 (“the non—moving oarty is. oniy required to submit a mere scintilla of evidence
| 1n order to withstandva motion for summary judgment.;’).' Thus, the eircuit court erred
in granting 's_ummary judgment to Acheson. 'This Court should reverse the cirCuit court -
.and remand the :action to proceed with the foreclosure.. | |
III. The circuit court err'ed”in granting summary | judgment because Acheson
waived the right to assert the affirmative defense of avoidance of

_ foreclosure

“Acheson failed .to piead or even'm.ention. a d_efense related to the loan.allegedly _
‘not being closed by a license_d ‘South Carolina attorney. {Amended' Answer and
Counterclai_ms; R. 17}. Acheson instead attempted to avoid the foreclosure action by

raising that issue in the motion for summary judgment. The failure to plead that

SCRCP. The documents would be admissible as busmess récords kept in the ordinary course of
business. See Rule 803(6), SCRE S.C. Code Ann. § 19-5- 510 :
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aveidanee defense waived Acheson’s abilify to assert the iéSue by summary judgment.
-Therefo‘re, the circuit court erred in granting summary judgment on that basis.

A party replying to a p_re'ceding‘ pleading “shall afﬁ_rmat‘ivelyv set forth the
defeﬁses” to avoid.t.he ‘relief sought. Rule &(c), SCRCP. Specifically, the party must
| - plead: | |

[Alccord and satisfaction, arbitration and award,

assumption of risk, condonation, contributory negligence,

~discharge in bankruptcy, duress, fraud, illegality, injury

by fellow servant, laches, license, misrepresentation,
mistake, payment . . . release, res judicata, statute of

frauds, statute of limitations, waiver, and any other

matter constituting an avoidance or affirmative

defense. '

Id. (emphasis added). "‘A'n affirmative defense is waived if not pled.” Delta Apparel,

Inc. v. Farina, 406 SC 257, 272, 750 S.E.2d 615, 623 (Ct. App. 2013); see also

Howard v. S.C. Dept. of Highways, 343 S.C. 149, 155, 538 S.E.2d 291, 294 (Ct.

App. 2000) (holding that the defendant “waived its right to assert the defense as it
' failed £0 ;aise it in its answer”j. | | |
_ ’A_cheson ‘did_ n_dt plead avoidance of foreclosure Based on an alleged lack of
attorney supervisien at the loan clo.sing. Rather, Acheso_n merely pleaded “unelean _
hands” as ‘an'afﬁrmative defense. {Amended Answer and Counterclajm p. 8; R. 24}. |
Acheson fhen used unclean hands as the basis to seek the ayoidance based on an alleged
lack of attorney supe.rvision at the loan closing in the motion for summary judgment.
{Motion for Summary Judgment p. 1; R. 57}. | | .
Acheson, however, eannot claim that the pleading of . udclean ‘hands

encompasses an avoidance defense based on an alleged lack of attorney supervision at
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the loan closing.- Our Supreme Court has rejected that exact argument in' Matrix. In -
considering.the defendant’s claim of unclean hands due to the failure of a licensed -
attorney to supervise the loan vclos'ing, .the court held that unclean _hands does not -
provide the proper vehicle to raise such a defense:
| .[Defendant] also argues that Matrix is not entitled to an - -
- equitable -remedy because it closed the refinance loan
unlawfully, and thus has unclean hands.. We do not

believe the doctrine of unclean hands is the approprlate
basis for resolution of thls case:

~ See m, _394 S.C. at 138, 7l4 S.E.Zd <at-5_34 (emphasis added). Ins.tead, the eourt
- held that "the relief wlodld be avai_lable because _the-failele of an attorneyl to supervise _'a'
loan closmg would constitdte_"the “unauthorized pract'ice of law.” Id. ,_'Thus, oer o
‘ S_u'premelCOurt requifes a t)éfty ‘seeking to avoid f(')recloeure based en.the failure efan_
| attorney to supervlse‘ a loan closing to glead tlie unautllorlzed prac_tice of law. ‘Unclean
‘hands is‘ insufficient te.raise that..afﬁrmatiVe defense. Id. k
| Acheson failed to adhere to that mandatery' requirement; The failure to plead
' bthat aveidance defense as’the un_authorizéd'practice ‘of ‘lavsl _.waived Aeheeon’s ability"tol
‘ .aseert the issue ‘b‘y.sammary judgmeﬂt. "Therefo’re', the C‘lI‘Clllt. court erred in graﬁting
summary jud_gment as a matter bf'law. This .Ceurt.sheﬁld Teverse tl1e circuit cou.rt'and"
“remand tlle action to proceed With the fofeelosure. | o

IV. | ~ The circuit court erred in findlng that an alleged lack of a‘second w1tness
precluded Chase from foreclosing on the mortgage

The c1rcu1t court found that the fallure of “[Chase’s] predecessor in interest” to
have a second witness to the execution of the mortgage should also bar Chase frem _

foreclosing the delinquent bmo'rtgage_._ {Order granting Summary Judgment p. 5; R. 5}.
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- This was error. ‘Under well-settled South Carolina léw, any lack of a second witness
has no impact on the enforceability of the mortgage or the ability to foreclose.

South Carolina law provides that where a mortgage is not attested by two -

witnesses, it is unenforceable as a legal mortgage. Stelts v. Marﬁn, 90 S.C. 14, 16-17,
72 S.E. 550, 551 (.1911). However, that does not mean the holder or servicer cannot
foreclose on the mortgage. - The mortgage is still enforceable between the parties as an

equ'itable'mortgage if it was actually signed by a borrower who intended it to secure a

debt.‘ &;'@ élso Farmefs’ Bank .&.Truét'Co. v. Fudge, 1'13,S.C.'25, 36, 100.S;E.
628, 632 (1919) (“Another 'rea_sony.vhy_ this exceptioﬁ éannOt b'e sustained is that the’
moffgage,_even without witneéses, would havevbeven good betWeen the pa‘rties‘;" and the -
fact that the witnesses may be disqualiﬁed by interest would. 11_10t have .the effect of
destrdying its Qali_dity.”). Accordingly, “[a] mortgage executed Without_ witnesses of ‘
With.‘ incompetént witneéses ié 'nevertheless. valid between the parties.” 27 S.C. Jur.
Mortgages § 9 (emphasis added)... Therefor‘e,‘ the CiI;Cl'lit‘ court erred in. ﬁpdiﬁg _fhe
moﬁgage unenforceable on this basis.. This_ COuft should reverse the _cifcuit court and

remand the action to proceed with the foreclosure.
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- Conclusion
Based on the foregoing, this Court should reverse the circuit court’s grant of
summary judgment and remand this action to proceed with the foreclosure..
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