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STATEMENT OF ISSUES ON APPEAL‘

1. Did the lower court err in concluding that a development permit issued in
response to an application for a two-phased development entitled the permit holder
to pursue the sgcond phase qf the development ten years after the permit was
issued?

2. Did the lower court err in substituting its judgment for that of county
planning officials and concluding that a new 10,000 square foot hall would not
increase the ‘;occupant load” of an existing non-conforming structure?

3. Did the lower court err in overturning a decision of expert county zoning
officials denying respondent a variance, particularly where the bublic good would
not be served by further development because the area in quesﬁon has been
identified as having a heightened chance of an air crash from the nearby Marine
Corps Air Station?

STATEMENT OF THE CASE

On April 3, 2008, Grays Hill Baptist Church (respondent) commenced
action No. 200-8-CP-07-v1 114 in the Court of Common Pleas, challenging a
decision of the Beaufort County Plannin.g‘ Commission denying respondenta
development permit. The action was remanded to the Planning Commission for
the purpose of compiling a record, after. which, respondent filed a new‘ action (No.

2012-CP-07-1394) challenging the denial of the development permit.




On October 4, 2010, respoﬁdent filed action No. 2008-CP'-07-1 114,
challenging a decision of the Beaufort County Zoning Board of Appeals denying
respondent a variance from the zoning rule that had formed the basis of the
Planning Commission’s decision denying respondent a development permit.

On May 20, 20_1 1, the United States moved to intervene on behalf of
Beaufort County.

On March 21, 2013, the Court of Common Pleas issued a final order of |
judgment in respondent’»s favor, concluding that respondent was entitled to a
development permit or, in the alterﬁative, a variance. |

On February 29, 2016, the Court of Common Pleas denied reconsideration.

On March 29, 2016, the County and the United States served a notice of
éppeaL

FACTS

This dispute involves the efforts of respondent to build a new 10,000 square
foot hall near a U.S. Mafine Corps Air Station in Beaufort County. The Air
Station is the home 6f the Marine Corpé’ Atlantic Coast fixed-wing, fighter-attack

aircraft assets including six Marine Corps F/A-18 squadrons and one F-35B Fleet




Replacement Squadr(')n... It is the only location in the world where pilots train to fly
the F-35B.

The Marine Corps and Beaufort County (“the County”) have designated
respondent’s property as falling within an “Accident Potential Zone,” meaning that _
it is in an area that has a heightened po’réntial for air crash. In order to protect both
public safety and the integrity of Air Station operations, the County has adopted
zoning rules that sharply limit further development within the Accident Potential
Zone. Expert County development and zoning officials have concluded that those
rules preclude respondent from constructing a substarrtial new structure, and that
there is no extraordinary circumstance thaf would entitle respondent to a variance.
The court below, however—without taking any new evidence and ruling only on
the administrative record compiled in the county zoning and development
procéedings—overturned the judgment of the Couhty and held that respondent was
entitled to a developme.nt permit or, in the alternative, a variance.

A. The Important Interest In Limiting Developmeht Near Federal
Air Stations

The Department of Defenvs‘e‘ has long recognized that unchecked
development in the immediate vicinity of a military air station endangers public

safety and can also compromise the integrity of air station operations. Unchecked

! See http://www.beaufort.marines.mil/About/.
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development even can—and has—Iled to base closures. See Bernard K. Schafer,
The Air Installation Compatible Use Zone Program: T ﬁe Science and the Law, 31
A.F.L.Rev. 165, 165 (1989). To address these concerns and ensure that
development near military air statioﬁs is limited to compatible uses, the
Department of Defense has for decades followed a p.lanning pfogram known as the
Air Installation and Compatible Use Zone policy (AICUZ). Sée U.S. Dep’t of
Def., Instruction No. 4165.57, Air Installation Compatible Use Zones 4ICUZ
Program) (May 2, 2011).> The AICUZ Program exists to serve two primary
objectives. First, it “[p]Jromote[s] the health, safety, and welfare of persons in the
vicinity of and on air installations by minimizing aircraft noise and safety
impacts.” Id. at 2; see also A. F. Handbook 32-7084 § 1.2, AICUZ Program
Manager’s Guide (Mar. 1, 1999).> Second, it serves to “protect . . . operational
capability from the effects of land use which are incompatible with aircraft
operations.” AICUZ Program Manager’s Guide § 1.2.

One important aspect of the AICUZ Program is a process for identifying
Accident Potential Zones, areas in the immediate vicinity of an air stétit.ioﬁ that
statistical analysis indicates have an elevated possibility of an air crash. An

Accident Potential Zone I is an area that possess “a significant potential for

2 http://www.dtic.mil/whs/directives/corres/pdf/416557p.pdf.
> http://static.e-publishing.af. mil/production/ 1/af a4 7/publication/ath32-
7084/ath32-7084.pdf.




accidents.” AICUZ Program 30. Aﬁ Accident Potential Zoné I is the area beyond
an Accident Potential Zone I that still has “a measureable potential for accidents.”
Id. In Accident Potential Zones, “some type of land use control is essential.”
AICUZ Program Manager Guide § 1.4.4; see also id. at A3.1. High density uses
such as places of assembly, including chﬁrches, are not considered appropriate in
an Accident Potential Zone II. Id. § 2.6.4.1.

_ Designations made under the AICUZ program have no independent
operative legal effect. See AICUZ Program 7 (“This Instruction does not impose
any requirements on members of the public or State or local governments, nor does
it prescribe any specific c}ourse of action for these groups to take in dealing with
the DoD on land-use questions.”); see also Blue v. United States, 21 Cl. Ct. 359,
362 (1990) (“AICUZ studies are fof advisory purposes only.- The authority to
permit or restrict development or use of private lands is left to the local
jurisdiction.”). Rather, the AICUZ program recommends procedures for
collaborating with local governments to adopt land use policies consistent with the
findings of AICUZ studies. Base officials work with their surrounding
éommunities;,' like the County, to ensure the Aa.do'ptior'l of appropriate land use
regulations. The “AICUZ program is [then] implemented through the local
government’s police power over land use, zoning, énd building codes.” Schafer,

supra, 31 A.F.L. Rev. at 178.




In order to encourage local communities to address concerns identified in
AICUZ studies and to ensure adequate input from the surrounding community, the
United States has a program of pursuing Joint Land Use Studies, which are
cooperative efforts between the military installation and the nearby community.
See AICUZ Program 14; AICUZ Program Manager Guide § 2.6.5. These joint
studies are then used to guide local jurisdictions in adopting land use regulations
that ensure that future development “will be compatible with both the military
mission and the development needs of the community.” AICUZ Program
Manager Guide § 2.6.5.1.1.

B.  Factual Background And Procedural History

1. In December 1996, respondent sought a development permit from the
County. Respondent’s application included a plan for the"prbposed development
that depicted two primaryl structures, a church building and a sec.ovnd building to
the south (which, though not identified as such in respondent’s application, has
* been known in this litigation as a Fellowship Hall). In a narrative accompanying
the application, respondent described the proposed project as consisting of two
phasés. Phase I was to consist of con'structic;n of only the church building and

supporting infrastructure. Phase II was identified as the construction of the second

building. [Development Permit Application].




The County issued respondent a development permit for the project; which
stated that it would expire two years from the date of approval “unless substantiel
improvement has occurred.” [1997 Development Permit]. The County also
approved a building permit for the church building and surrounding infrastructure,
and respor_ldent went foﬁafd with construction of Phase I. Respondent did not
seek a building pe‘rrﬁit for Phase II and otherwise took no steps to commence
development of Fellowship Héll. In December 1997, the County conducted a final
inspection of the completed church building aﬁd iSsued a certificate of compliance.
[Certificate of Compliance].

In 2006, Beaufort County adopted a new zoning ordinance, known as the
Airport Overlay District, which was designed to limit development near Beaufort’s
Marine Corps Air S:cation. Under the designations made in the Airport Overlay |
District, respondent’s property falls within aﬁ Accident Potential Zone II. [Final
Order 7]. These new zqﬁing regulations had only prospective effect, 'so |
respondent’s existing building became a grandfathered non-conforming use.

However, under the new zoning rules, respondent has only a limited right to
expand on its existing facility; and even then, may do so only if the new expansion

would not increase the “occupant load” of the building. [Airport Overlay District




Ordinance § 7(a)(6)].* |
In 2007, respondent api:)lied to the County for a construction permit in order
to build Fellowship Hall. [Final Order 8]. The County notified respondent that it
would first need to apply for a development permit. Respondent then applied for a
development permit and the application was considered by the County’s
Development Review Team, which rejected it. The Developmént Review Team
noted that to “protect the public health and safety, the County has prohibited uses
wifhin tthe Accident Potential Zones] that attract concentrations of individuals
suchas. .. churche.s,” and that while the regulations allowed for a modest increase
in the size of existing non-conforming buildings, it “was not the intent to permit an
expansion that could ailow more peop-le to be in harm’s way.” [Development |
Review Team Letter]. Accordingly, the request for a permit authorizing
construction of a new 10,000 square foof building was denied.
Respondent appealed to the Beaufort County Planning Commission, Whioh
-unanimously upheld the denial of the development permit. The Commission
concluded that “the number of persons that could be on the site at any one time

could be increased with the expansion,” and thus, that the construction of

% At the time that the application was filed, the pertinent ordinance allowed -
for a 15% increase of the “disturbed area” of the existing non-conforming
development. The regulation has since been reworded to allow a 15% increase in
the “floor area.” [Final Order 9-10].




Fellowship Hall would increase the “occupancy load” of the existing structure.
[Planning Commission Letter].

Respoﬁdent ﬁied an action in the Court of Common Pleas, challenging the
decision of the Planning Commission. Due to the absence of a record, that action
- was refnanded with consent of the parties to the Planning Commission for the
purpose of conducting a de novo proceeding. [Final Order 1, 4]. The APlanning
Commission subsequently denied respondent’s application and respondent filed a
new action challenging that denial.

2. While respondent’s initial challenge to the denial of the development .
permit was pending, reépondent also filed a request with the Beaufort County
Zoning Board of Appeals, seeking a variance that would enable it fo proceed with
construction of Fellowship Hall. The Zoning Board of Appeals denied that request
after finding that respondent had not met the criteria for a‘variance. The Zoning
Board of Appeals concluded, among other things, that there were no extraordinary
and exceptional conditions pertaining to the property and that a variance would
adversely affect adjacent properties and the public good. [Zoning Board of
Appeals Letter].

Respondent filed an action in the Court of Common‘Pleas challenging the

denial of a variance. That appeal was consolidated with respondent’s appeal from



the decision of the Planning Commission denying respondent a development
permit.

3. In light of the federal interest in proper application and enforcement of
the Airport Overlay District, which serves to protect the Marine Corps Air Station
and the adjacent public, the United States intervened in order to support Beaufort
County in defending the denials of the permit and variance. The United States
explained that the Air Station “facilitates and supports the essential training of
military pilots” and that respondent’s property “lays directly in the imm_ediate .
ianding pattern of military aircraft operating from the Marine Corps Air Station.” |
[Interventjon Mot. 5]. |

4. In 2013, the Court of Common Pleas entered judgmént in respondent’s
favor. [Final Order]. Thé court first concluded that the 1997 Developfnent Permit
granted respondent the right to build Fellowship Hall, and thus that réspondent had
no need to obtain further dévélopment approval from ;che County in order to move
forward with its project. In so holding, the court rejected .the County’s
determination that only the first phase of the project (the initial church building)
was authorized in 1997. [Final Order 6-7, 15-16, 19-20]. The court also reasoned
that because responde4nt had engaged in “substantial. imbr_ovement” by completing

~ construction of the church building, the 1997 Development Permit never expired
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and gave respondent a vested right to complete construction of Fellowship Hall a
‘decade later. [Final Order 7].

| The court further held that,‘ in any case, respondent’s 2007 request for a new
development peﬁn‘it should have been granted. [Final Order 20]. Whereas the
County had found that the zoning rules would not allow for the construction of a
new 10,000 square foot ‘structure on the ground that such a structure would expand
- the “occupancy load” of the building, the court found that conclusion to b¢
unsupporféci. [Final Order 18]. Rather, the court determined thaf the relevant
inquiry should be whethér the new building would lead to an increase in the.
number of people using thechu’fcﬁ property (rather than whe_ther the.development
would increase the éapacity of the property).} The court further determined that the
buildings would not be occupied sirﬁultaneously because the existing congregat}ion
would simply move between the two buildings. [Final Order 14-15, 18-19].

| The court further held that, in any event, respondent should have received a

“variance. [Final Order 12-14, 20-21}. The court found that there were exceptional
conditions that would justify a variance because respondent, in reliance on the
1997 Development Permit, invested in construction on the property, and that it is
“‘extraordinary and exceptional” for the County to deny the lawful completion_ ofa
development which has been perrﬁitted.” [Final Order 13]. The court further

reasoned that the public good would not be impaired by the grant of a variance
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because “construction of the Fellowship Hall . . . will not increase the probability
of anyone on the ground being injured in an aircraft ac_cident..’v’ [Final Order 14].

5. A motion for reconsideratioh was filed, but the parties asked the court to
delay ruling upon it while they explored settlement. When settlcfnent discussions
were urisuc'cessful, the court denied reconsidefation in February 2016. [Order
Denying Reconsideration 1]. This timely appeal foll_owed.

STANDARD OF REVIEW

This Courf gives “great deference to the decisions of those charged with
interpreting and applying local zoning ordinances” and will not “substitute its
judgmenf” for that of county zoning officials. Historic Charleston Found. v.
Krawcheck, 313 S.C. 500, 505, 443 S.E.2d 401, 405 (Ct. App. 1994).
Accordingly, the ﬁnding of thbse expert officials must be affirmed lir_lless they
“have no evidentiary support or the Boafd commit[ed] an error of law.” Id.; see
| also Brock v. Board of Adjustment & Appeals of Rock Hill, 308 S.C. 539, 545,. 419
S.E.2d 773, 777 (1992) (“The reviewing court will not disturb the findings and
decision of the Board of Adjustment unless it determinés that such findings or
decision resulted from action of the Board which is arbitrary, an abuse of

- discretion, illegal, or in excess of lawfully delegated authority.”).
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ARGUMENT

The Airport Overlay District was adopted to limit the density of o
development in an area that has been statistically shown to have a heightened
potential for air crash. It also preserves the integrity of the operations of the
Marine Corps Air Station, by, for example, allowing the Marine Corps to conduct
pilot training missions without jeopardizing the surrounding community. The
Beaufort County Planning Commission and the Zoning Board of Appeals were
faithful to the important purpose.s of the Airport Overlay District when they denied
respondent a development permit or variance that would enable respondent to build
a new 10,000 square foot hall on property in the immediate landing pattern of
military aircraft operating from the Air Station.

The brief of Beaufort County well explains why the Court of Common Pleas
committed legal error in setting'aéide the judgment of these expert planning
officials. We will not repeat that analysis here. The United States submits this
brief to highlight the important interests jeobardized by the decision bel‘ow and to
emphaéize a few of the legal errors committed by the court below.

L. THE COURT BELOW ERRED IN CONCLUDING THAT THE 1997

DEVELOPMENT PERMIT VESTED RESPONDENT WITH A

RIGHT TO CONSTRUCT FELLOWSHIP HALL AT ANY

INDEFINITE FUTURE DATE WITHOUT NEED FOR FURTHER
APPROVAL



The court below held that a development permit issued in 1997 vested
respondent with the right to construct Fellowship Hall at any indefinite future date,
irrespective of any intervening changes ie the applieable Zoning laws. But
' respondent’s application divided the project into two phases and designated
construction of Fellowship Hall as the second phase of development. In
conjunction with its application for a development permit, respondent applied for a
building permit that covered only the first phase (i.e., the church building and
supporting infrastructure). Properly construed, the 1997 Development Permit did
not authorize construction of Phase II or, if it did, any rights in Phase II expired in
1999, more than seven yeafs before respondent sought to constrl;ct Fellowship
Hall.

The development permit issued by the County in 1997 does not specifically
address whether it authorizes both phases of the proposed project or only Phase I.
But the development permit does expressly state that the permit will expire within
two years unless “substantial improvement” has occurred, indicating that the
County did not intend to convey to respondent an indefinite right to pursue
development. It would be anomalous to read the permit, as the court below did, as -
conveying a tim_e-limited right to build Phase I of the development, eyhile allowing
respondent to build the second phase at any unspecified date in the future.

Common sense confirms that the County would not waive its authority to regulate

14




land use a decade—or on respohdent’s reading, even a century—in the future.
Such a construction would lend itself to abuse, with developers using phased
development as a means of circumventing land use regulation and sécuring a right
to.build at an indefinite point in the future. And it would hamper the ability of the
County to effectively implement impor_tantv land use regulations like the Airport
Overlay Disfrict. |
Background legal principles confirm that the 1997 Development Permit

should be read as limitéd >tlo the first phase describéd_in the 'development perniit,
General principles of Zoning law provide that “each section or-.phase is treated as a
separate project.’»’} 2 Subdivision Law and Growth Mgmt. § 10:16 (2d ed.); see also
F.B.R. Inv’rs v Counéz of Charleston, 303 S.C. 524, 527-28, 402 S.E.2d 189, 191
(Ct. App. 1991) (conditional development, permit did not give developer a vested
right to complete Phase Il of a project where 6nly Phase I had been completed
before changes in zoning law ).> Thus, in the absence of a clear statement to the
cbntrary, the permit should be read as limited to Phase 1.

_ .Tflis understanding of the development permit as limited to Phase I is also

evidenced by the fact that the building permit issued by the County only authorized

> The present version of the Beaufort County Community Development
Code explicitly provides: “A phased Land Development Plan or Subdivision shall
remain subject to review and approval of all phases prior to any portion of the
project being vested in accordance with this Section.” Section 7.4.120(C), at
http://www.bcgov.net/departments/Planning-and-Development/planning/cdc/.
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cbnstruction of the church and supporting infrastructure. In December 1997, the
County conducted a final inspection Qf the completed church building and issued a
certiﬁcate_ of complianc¢. In doing so, the County effectively closed out the
development permit. |

Finally, even if the 1997 permit were construed as authorizing both phases
of the proposed development, it still would not follow that respondent could Wait a
decade before initiating construction of Phase II. If the permit is Ifead as
authoriéing both phases of development, the requirement of “substantial
improvement” within two years should be read as applying to each of the two
phases separately. Under this interpretation, had respondent sought to construct
Phase II within two years of the issuance of the development permit, it could have
done so without obtaining a new dévelopment permit. But respondent’s right to
construct Phase II was still dependent upon respondent_ completing “substantial
improvement;’ of Phése II within two years of the issuance of the development |
permit. The court below erred in treating subsﬁantial improvement of Phase I as
sufficient to secure any righté respondent had in developing Phase II. Even if the
1997 Development Permit authorized Phase II, respondent’s rights had expired by

2007 and respondent was required to obtain a new development permit. -

16




II. THE COURT BELOW ERRED IN SUBSTITUTING ITS JUDGMENT
FOR THAT OF EXPERT COUNTY DEVELOPMENT OFFICIALS
AND IN CONCLUDING THAT A NEW 10,000 SQUARE FOOT
- BUILDING WOULD NOT INCREASE THE OCCUPANT LOAD OF
RESPONDENT’S PROPERTY

The court below held in the alternative that the Planning Board should have
granted_respondenf a new development permit in 2007. But by 2007, the Airport
Overlay District had been adopted to ensure that development near the Marine
Corps Air Station would be limited to compatible uses. It is undisputed that the
Airport Overlay District designated respondent’s property as falling within an.
Accident Potential Zone 2. It is also undisputed that under the Airport Overlay
District zoning rules, construction of new places of assembly within an Accident
Potential Zone 2 is generally prohibited.

The Airport Overlay District allows for a limited exception in cases where
an existing house'o‘f worship within an Accident Potential Zone seeks to expand by
15%, but only if the expansion would not increase the “occupant load” of the
property. The County Planning Commission construed those regulatiohs, which it
is charged with administering, as not allowing for the co'nstruction;)f a new 10,000

“square foot building on the ground that it would increase the “occupant load” of
respondent’s existing nonJéonfofming building. According to the Planning |
Commission, it would be incompatible Wi.th the limited exception in the Airport

Overlay District to allow construction of a large new building with capacity for
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many hundreds of additional people. In reaching that determination, the Planning

Commission considered evidence from a fire code official, WhO testified that the
occupancy load of a structure is measured by reference to the maximum number of
people the structure can accommodate. The Planning Commission acted well
| withiﬁ its discretion in interpreting the development code in harmony with the fire
code, and its judgment is entitled to deference. See Historic Charleston Found. v.
Krawcﬁeck, 313 S.C. 500, 505-06, 443 S.E.2d 401, 405 (Ct. App. 1994)
(recognizing the need to “[gliv[e] deference to the interpretation of the Zoning
Ordinance by the Board which'is charged with its interpretation™); Heilker v.
Zoning Bd. of Appeals for. the Ciiy of Beaufort, 346 S.C. 401, 412, 552 S.E.2d 42,
| 48 (Ct. App. 2001) (“The local zoning boards, and not the courts, are the primary
entities responsible for the planning and deve]opmént of our communities.”).

The Planning Commission’s interpretation of the regulation is also in
keeping with the purpose and intent of the Airport Overlay District. The Airport
Overlay District was adopted out of recognition that both public safety and thé
integrity of Air Station operations would be compromised by construction of

‘places of assembly within an Accident Potential Zone. Accordingly, any exception
to the general limitations on construction in an Accident Potential Zone should be |
construed narrowly. And while the court below focused on its conclusion that

respondent does not presently intend to use Fellowship Hall to increase the number
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of people on the property, the Planning Commissioh properly considered the
impact on public safety of a “IQ,OOO square foot addition [which] could
accommodate an expan;lec'l church population in the future.” [Planning
Commission Letter] (emphasis added).

III. THE COURT BELOW ERRED IN CONCLUDING THAT
RESPONDENT IS ENTITLED TO A VARIANCE

The court below held in the alternative that the Zoning Board of Appeals.
erred in denying reépondent a variance. This holding is particularly troubling '
because variances are only supposed to be available under “extraordinary and
exceptional” circumstances. In overturning the Zoning Board’é ruling, the court
stripped that standard of its rigor. If the court’s analysis were' applied in future
cases, it would make variances the norm, father than the exception, and undermine
the important purposes served by the Airport Overlay District, to the detriment of
the community and ioublic safety.

In overruling the Zoning Board, the court below found multiple exceptional
and extraofdinary factors [Final Order 13-14], but none justified the decisio_n to
overrule the Zoning Board’s determination that no variance should be granted.
First, the court concluded that it was exceptional “to deny the lawful completion of
a development’ which has been permitted.” [Final Order 13]. But this
pronouncement merely repackages the court’s conclusion that respondent was

entitled to a development permit, which, as explained in Part I and II, supra, was
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incorrect. The court also found it to be exceptional that respondent had relied on
its understanding of the 1997 Development Permit as authorizing Fellowship Hall
in investing in the construction of the church building and other improvements that
constituted the first phase of the development. [Final Order 13]. But it would set a
dangerous precedent to hold that the fact that the applicant hac spent money in
constructing the first phase of a development is an extraordinary circumstance that
would entitle the applicant to ccmplete a later phase. Third, the court found an
exceptional circumstance based on its conclusion that a grant of a variance would
not increase the number of people using the property. [Final Order 13-14]. But the
Airport Overlay District is too important to set aside the findings of expert County
planning officials based on respondent’s eXpressed ‘intention to use the buildings
sequentially. Moreover, even if the number of people on the property is constaﬁt,
construction of a new 10,000 square foot hall would- still increase the density of
development in the Accident Potential Zone, which is contrary to the policies of
the AICUZ program.

| Finally, the court below erred in its consideration of the public good. The
public good is not served by the construction of a new building with the capacity to
put hundreds of people in harm’s way. Nor is it served by allowing furfher

development that would encroach on the Air Station and interfere with the integrity
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of Marine Corps missions. Accordingly, respondent is not entitled to a variance

for this reason as well.
CONCLUSION
For the reasons stated, and those sfated in the Brief of Beaufort County, this
Court should reverse the judgment of the Court of Common Pleas. _
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