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STATEMENT OF ISSUE ON APPEAL

Did the Circuit Court abuse its discretion in denying the motion for preliminary injunction?

STATEMENT OF THE CASE

This action was initiated by Amedisys SC, LLC, (“Amedisys™) and South Carolina
Home Care & Hospice Association (“Association™) by thF ﬁliné of a Summons and
Complaint in the Court of Common Pleas in Richland County on February 8, 2016,
pursuant to the Uniform Declaratory Judgments Act, S.C. Code Ann. §§ 15-53-10, et seq,
naming ;[he South Carolina Department of Health and Environmental Control
(“Department”) as a defendant. The Association filed a notice of dismissal under Rule
41(a)(1), SCRCP, on February 16, 2016, leaving Amedisys as the sole plaintiff in the case.

The underlyihg lawsuit iﬁvolves the Certificate of Need (*‘CON”) program
administered by the Department, in particular the home health section of the South Carolina
Health Plan adopted by the Board of Health and Environmental Control (“Board”) on
August 13, 2015 (“Current Plan™). In i\ts Complaint, Amedisys seeks declarations that (1)
a valid State Health Plan must be adopted before the Department may consider an
application or issue a CON for home health services, and (2) the Current Plan’s home health
section does not comply with statutory and regulatory provisions regarding the required
contents of the State Health Plan. (R. pp. 26-27). Amedisys’ Complaint also requests an
order enjoining the Department from accepting, reviewing, and issuing decisions on CON
applications for home health services until a valid State Health Plan related to home health |
is adopted by the Board; alternatively, it requests the Circuit Court order that the

\

Department may orﬂy 1ssue CON decisions for home health services pursuant to the 2012-

2013 South Carolina Health Plan (“2012-13 Plan™) as updated with population and



‘services-inventory information until such time as a valid State Health Plan is adopted. (R.
p. 27). The Department ﬁ}éd an Answer to the Complaint on February 10, 2016, denying
Amedisys’ allegations as to the;sqfﬁciengy of the Current Plan’s ho;;]e health section and
requesting thét thé Circuit. Court deny the relief requested~by Amedisys in its Complaint.
(R. pp. 120-127). | | |

Simultanebusly with the ﬁling'of its Summons ana C(;mplaint, Amcdisyé filed a
motion for a femporary restréining order (“TRO”) and preliminary injunction to enj pip the
Department from accepting, re{/ie'wing, alnd issuing staff decisi(.)ns on CON applications
for new hqrﬁe health serVicés pending resolution of the lawsuit. (R pp. 85-105). Amedisys
requested thét the TRO or preliminary injunction order allow the Depértm'e,nt,‘ in its‘
discretion, to ac‘ce'pt‘, consider, aﬁd act upon CON appiications for home health services
énly .under the "2012-13 Plan as updated with populatioﬁ and services-inventory
information,-peﬁding resolution of the laWsuit. (R. pp. 104-105). The Department filed a
memorahdﬁrh in oppositidn to th¢ motion on February 19, 2016. (R. pp. 114-119).

Tﬁé following -entities filed motions to intervene -in the lawsui‘t, on the 'basis that
Amedisys’ suit seeks relief thé’t unld impact their pending CON applications for iqome
health services: National Healthcﬁre Corpora&on,‘Prtiitthéélth Corporation, In-Care Home

'H'ealth, Inc., Tri-County Hofne-Health Care & Services, M&C Group, LLC, d/b/a Home
Help.ers of Bluffton, Tidewater Hovr'ne.Health', PA, and “Hedgemark Brentwood Medical |
Services, Ihc., d/b/a PHC Home Health (“Intervenors™). The Circuit Couﬁ held a hearing
on February 22, 2016, on Amedisys’ rhotion fora plgelihlinéry injunction, at which time it

: graﬁted the motio_h's to intervene. After héaring argumeﬁts Afr(')m counsel for all parties, the

Circuit Court requested proposed orders on Amedisys’ motion.
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By order dated February 23, 2016, the Circuit Court denied Amedisys’ motion for
i)reliminary injunction. (R. pp. 1-13). The Circuit Court stated in its Order: “Iﬁ réaching
tﬁis decision, the Court expresses no final opinion or determination .regarding thé merits of
Pla;ntiff’ s claims. The Court simply finds that Amedisys has not established the threshold
requirements for obtaining a preliminary injunction.” (R. p. 13). |

On March 21, 2016, Amedisys filed a Notice of Appeal of the Circuit Court’s order
denying preliminary injunction. On April 1,2016, Amedisys filed a motion in the Supreme
Court requesting that it certify and transfer the case from the Court of Appeals for exbedited
consideration. The Department and the Intervenors filed separate returns to the Motion to
Certify on April 21, 201.6.

FACTS

The Department is the sole state agency charged with administering the State
Certiﬁcation of Need and Health Facility Licensure Act, S.C. Code Ann. §§ 44-7-110, et
seq. (“CON Act”). S.C. Code Ann. § 44-7-140. The purposes of the CON Act are to
promote co;st containment, prevent unnecessary duplication of health care facilities and
services, guide tﬁe establishment of health facilities and services which will best serve
public needs, and ensure that high quality services are provided in health facilities in this
State. S.C. Code Ann. § 44-7-120. ’fo achieve these purposes, the CON Act requires the
issuance of a CON before undertaking certain projects, the adoption of procedures and
criteria for submittal of an application and appropriate review before issuance of a CON,
the preparation and publication of a State Health Plan (“Plan”), and the licensure of

facilities rendering medical, nursing, and other health care. Id.



The CON Act sets forth a detailed process for the preparation and publication of a
State Health Plan to be utilized in the review of CON applications. S.C. Code Ann. § 44-
7-180. The Department is charged with preparing the State Health Plan with the advice of
the Health Planniné Committee (“Committee’). Id. § 44-7-180(B). The Committee
consists of fourteen members, twelve of whom are appointed by the Governor. Id. § 44-7-
180(A). The Board appoints one member to the Committee, and the South Carolina
Consumer Advocate or his designee serves as an ex officio non-voting member of the
- Committee. Id. The State Health Plan promulgation process includes public notice, an
opportunity for public comments, and regional qulic hearings prior to presentation of the
~ final draft document to the Board. Id. § 44-7-180(C). The Plan is to be presented to the
Board for final revision and adoptiqn at least once every two years. Id. Pursuant to Section
44-7-180(B), the Plan must include at a minimum the following:

(1) an inventory of existing health care facilities, beds, specified health
services, and equipment;

(2) projections of need for additional health care facilities, beds, health
services, and equipment;

(3) standards for distribution of health care facilities, beds, specified health
services, and equipment including scope of services to be provided,
utilization, and occupancy rates, travel time, regionalization, other factors
relating to proper placement of services, and proper planning of health care
facilities; and

(4) a general statement as to the project review criteria considered most
important in evaluating Certificate of Need applications for each type of
facility, service, and equipment, including a finding as to whether the
benefits of improved accessibility to each such type of facility, service, and
equipment may outweigh the adverse [e]ffects caused by the duplication of
any existing facility, service, or equipment.

The Current Plan was adopted by the Board on August 13, 2015. (R. pp. 6, 299).

The promulgation process for the Current Plan complied with the requirements of the CON



Act. The Committee reviewed and discussed proposed revisions to the Current Plan at
publicly noticed meetings. An opportunity for public comments on the proposed draft was
provided. Comments received from the public Were' provided to the Committee for its
consideration. Regional public hearings were conducted across the state to allow for
additional public comments. The Committee spent a significant amount of time at its
public meetings deliberating proposed revisions to the home health section, in particular
regarding the method for projecting need for additional home health services. The
Committee voted on the final revisions to the home health section, which were then
presented to the Board by the Chair of the Committee for the Board’s consideration. "The
Board approved and adopted the revisions to the ﬁome health section of the State Health
Plan as proposed by the Committee.

The standards for home health services in the Current Plan, adopted pursﬁant to the
above-described process, are:

1. An applicant must propose home health services to cover the
geographic.area of an entire county and agree to serve residents throughout

the entire county.

2. A sepafate application is required for each county in which
services are to be provided.

3. A new home health agency may be approved if an applicant
can demonstrate it will serve 50 or more patients projected to be in need in
non-rural counties, or 25 or more patients projected to be in need in rural
counties, through evidence that may include, but would not be limited to,
the following:

a. Letters of support that identify need for additional home
health services from physicians and other referral sources.

b. Evidence of underutilization of home health services.

c. Evidence of limited scope home health agency service
including skilled nursing, physical therapy, occupational



therapy, speech therapy, home health aides, and medical
social workers.

d. Evidence of the denial or delay in the provision of home
health services, including but not limited to long waiting lists
or delays which exceed industry standards.

4. For the purposes of this Section, a rural county shall mean a
county with a population of less than 50,000, according to the most recent
projections of the South Carolina Revenue and Fiscal Affairs office as of
the time the current Plan was adopted.

5. All home health agency services (Skilled Nursing, Physical
Therapy, Occupational Therapy, Speech Therapy, Home Health Aide, and
Medical Social Worker) should be available within a county. If there is no
hospital in a county and the existing licensed home health agencies between
them do not provide all of the services identified above, this may be cited
as potential justification for the approval of an additional agency that
intends to offer these services. '

6. Specialty home health providers are exempt from the need
calculation applicable to full-service home health agencies, but are
otherwise subject to Certificate of Need.

7. The applicant should have a track record that demonstrates a
commitment to quality services. There should be no history of prosecution,
consent order, abandonment of patients in other business operations, or loss
of license. However, any consent orders or loss of licenses related to
licenses that were obtained from the Department between July 1, 2013 and
May 22, 2014 without a Certificate of Need shall not be grounds for denial
of a Certificate of Need application pursuant to this Section. The applicant
must provide a list of all licensed home health agencies it operates and the
state(s) where it operates them.

8. The applicant must document that it can serve at least 25
patients annually in each rural county for which it is licensed and 50 patients
annually in each non-rural county for which it is licensed within two years
of initiation of services. The applicant must assure the Department that,
should it fail to reach this threshold number two years after initiation of
services in a county, it will voluntarily relinquish its license for that county.

9. Nothing in this Section is intended to restrict the ability of
the Department to approve more than one new Home Health Agency in a
county at any given time.

August 13, 2015 South Carolina He;lth Plan, pp. X1I-7 through XII-8. (R. pp. 320-321).

Y



" In addition to the above CON standards regarding need for new home health
agencies, the Current Plan includes an invent(;ry of existing home health agencies and
utilization data for home health aAgencies. Id. at pp. X111-46 through XII-51. (R. pp. 325-
336).' The Current Plan also lists the project review criteria deemed most relevant for
consideration of home health CON applications. Id. at p. XII-8. (R. p. 321).

STANDARD OF REVIEW

~ An order denying an injunction is reviewed for abuse of discretion. Strategic Res.
Co. v. BCS Life Ins. Co., 367 S.C.. 540, 544, 627 S.E.2d 687, 689 (2006). An abuse of
discretion occurs if the lower court’s decision is unsupported by the evidence or is

controlled by an error of law. Id. N

ARGUMENT

"The Circuit Court did not abuse.its dfscretion by denying the motion for preliminary
injunction. ' ' ‘ '

=

An injunction is a drastic remedy that ought to be applied with caﬁtion. Id. A party
seeking an injunction has the burden of defnonstrating irreparable harm, a likelihood of
success on the merits, and the absence of an adequate remedy at law. Scratch Gob‘ Co. v.
Dunes West Residential Gold Propertiés, Ihc., 361 S.C. 117, 121, 603 S.E.2Ad 905, 908

(2004).

A. Amedisys failed to establish likelihood of success on the merifs of the
underlving lawsuit. '

N

The Circuit Court considered the merits of the ‘case to the extent necessary to
“determine whether an injunction was appropriate. (R. p. 10). The Circuit Court concluded

that Amedisys had not shown it is likely to succeed on the merits of the case. (R. p. 12).



In considering the likelihood of success on the merits, the Circuit Court relied in
part upon the Supreme Court’s opinion in MRI at Belfair v. S\outh Carolina Department of
Health and Environmental Cont.rol,‘379 S.C. 1,664 S.E.2d 471 (2008). In MRI at Belfair,
an affeqted person contestiﬁg a Department decision to grant a CON to a hospital for MRI
services argued that the applicable State Health Plan standards for MRI services did not
comply with S.C. Code Ann. § 44-7-180. Id. at 4-5, 664 S.E.2d ét 473. In particular, the
affected person claimed the State Health Plan MRI section lacked projections of need and
standards for distribution for MRI services. Id. The applicabie State Health Plan contained

the following standards for MRI services:

(1) Each hospital should have at least one MRI unit available for
diagnosis of emergency patients, inpatients and outpatients.

(2) In order to promote cost-effectiveness, the use of shared mobile
MRI units should be considered. ‘

(3) The applicant agrees in writing to provide the Department
utilization data on the operation of the MRI service. ‘

Id. at 6-7, 664 S.E.2d at 474. The Supreme Court held that “[a]lthough the Plan does not
give specific projections of need or standards of distribution in terms that track the exact
statutory language, the Flan does not violate § 44-7-180.” Id. at 7, 664 S.E.2<i at 474. Thé
Court found that the first standard, that each hospital should have at le‘astv one MRI ﬁnit
available to it, satisfied the statutory requirement for projections of need. Id. The Court
further found that the second standard, encouraging the consideration of shared mobile
MRI units, satisfied the statutory requirementv for standard.s for distribution of MRI

services. Id.



The home health standards in the Current Plan are more detailed, specific, and
objective than the MRI standards upheld by the Supreme Court in MRI at Belair. In
~ particular, Standard 3 in the home health section provides:
A new home health agency may be approved if an applicant can
demonstrate it will serve 50 or more patients projected to be in need in non-
rural counties, or 25 or more patients projected to be in need in rural
counties, through evidence that may include, but would not be limited to,

the following:

a.  Letters of support that identify need for additional home
health services from physicians and other referral sources.

b. Evidence of underutilization of home health services.

c. Evidence of limited scope home health agency service
including skilled nursing, physical therapy, occupational
therapy, speech therapy, home health aides, and medical
social workers.

d. Evidence of the denial or delay in the provision of home
health services, including but not limited to long waiting lists
or delays which exceed industry standards.

August 13, 2015 South Carolina Health Plan, p. XII-7. (R. p. 320).
Amedisys argues the above standard is insufficient because it does not provide
- guidelines as to how the 50-patient or 25-patient need will be “calculated; demonstrated,
or tested.” (R. p. 25). However, there is no requirement in S.C. Code Ann. § 44-7-180 for
the State Health Plan to include guidelines as to how need projections are to be “calculated,
demonstrated, or tested.”
The MRI services standards at issue in MRI at Belfair did not provide guidelines
regarding how to demonstrate or determine whether a hospital has an MRI unit “available”

to it, particularly in light of the standard encouraging shared use of MRI units. 379 S.C. at

6-8, 664 S.E.2d at 474—475. In the order on appeal in MRI at Belfair, the Administrative



Law Court (“ALC”) concluded that for MRI services to be “sufficiently available” to the
CON applicant, it “would need a fixed, in-house MRI unit that would be accessible twenty-
lfour hours a day, seven days a week.” Id. at 5, 664 S.E.2d at 473. Even though the State
Health Plan standards did not articulate in a numeric or formulaic manner what it means to
have “available” MRI services, the Supreme Court found the standards satisfied the
statutory requirement for a projection of need for MRI services. Id. at 7, 664 S.E.2d at 474.
The home heaith staﬁdards in the Current Plan provide more detailed standards addressing
how an applicant may demonstrate need than the MRI standards at issue in MRI at Belfair.
Other services addressed in the Current Plan also set forth standards and projections

of need that do not utilize a formula for projecﬁng need. For instance, the standards for
ambulatory surgical facilities (“ASF”) in the Current Plan require an applicant to
“document the need for the expansion of or the addition of an ASF, based on the most
current utilization data available.” August 13, 2015 South Carolina Health Plan, p. XI-2.
(R.p.316). The ASF standards do not project a minimum number of surgeries an applicant
should perform or a minimum number of patients an applicant should serve in order to
demonstrate need. Id. Additionally, the standards for inpatient hospice facilities in the
Current Plan provide that the applicant “must document the need for the facility and justify
the number of inpatient beds that are being requested.” Id. at p. XII-6. (R. p. 319). The
projection of need for home health is more specific than the projection of need for either
ASFs or inpatient hospice facilities in that if provides a specific number of patients an

applicant must project it will serve in order to demonstrate the need.

Given the Supreme Court’s decision upholding the MRI standards in MRI at

Belfair, and given that there is no statutory requirement for the use of a formula to project

10



need for services included in the State Health Plan, it is unlikely Amedisys will be
successful in its underlying challenge to the sufficiency of the home health standards in the
Current Plan. The Circuit Court therefore did not abuse its discretion in denying the motion

for preliminary injunction.

B. Amedisys failed to establish the absence of an adequate remedy at law.

The Circuit Court found Amedisys has an adequate remedy at law because it can
request a contested case hearing at the ALC challenging any decision granting a CON
application for a home health agency in a county in which Amedisys is an affected person
with standing. (R. pp. 12-13). The Circuit Court’s finding is supported by the law.

The CON Act requires the Department to provide public notice when it accepts a ‘
CON application for filing and when it deems a CON a.pplication complete, which begins
the staff review period. S.C. Code Ann. §§ 44-7-200(D), -210(A). The Act further
provides that a person who has notified the Department in writing during the staff review
that it is an affected person regarding a particular CON application and specifically states
his obj‘ection to the application may submit a written request for final review of a staff
decision approving the CON application. Id. § 44-7-210(C). A staff decision approving a
CON application is not final until the completion of the final review process as provided
for in »Section 44-1-60. Id. § 44-7-210(D). Upon completion of the final review process,
an affected person may file a request for a contested case hearing with the ALC. S.C. Code
Ann. §§ 1-23-600(A), 44-1-60(G), 44-7-210(E). Judicial review of a final decision of the
ALC in a CON case may be sought by filing a notice of appeal with the Court of Appeals.

S.C. Code Ann. §§ 1-23-380, 1-23-610(A)(1), 44-7-220(A).

11



In the MRI at Belfair case discussed above, the issue of whether State Health Plan
standards Violateid the CON Act céme before the Supreme Court by way of an affected
person’s challenge to a Department decision approving a hospital’s CON application for. a
new MRL. 379 S.C. at 4, 664 S.E.2d at 473. A contested case heaﬁng was held at the ALC
regarding the Department’s decisibn on the CON application, at which the affected person
argued the State Health Plan’s MRI standards were legally insufficient. Id. The affected
person then sought judi‘éial review of the ALC’s final order. Like the affected person in
MRI at Belfair, Amedisys may raise its argur_nents' regérding the statutory sufficiency of
th_é Cﬁrrent Plan’s standards as part of a contested case at thé ALC challenging a
Deparﬁnent decision on a CON application for which Amedisys is an affected person with
standing. Amedisys therefo‘r.e has aﬁ adequate remedy at law available to it.

Because Amedisys has an adéquate remedy at law, the Circuit Court did not abuse

its discretion in denying the motion for préliminary injunction.

C. Amedisys failed to establish irreparable harm.

The purpose of an iﬁjunction is to presérve the status quo to avoid possible
irreparable injury to a party pending' litigation. Peak v. Spartanburg, 367 S.C. 450, 455,
626 S.E.2d 34; 37 (2005). One may not generally enjoin a state agency from the
performance of -dutigs'imposed by a valid state statute. Frady v. Stﬁdent Loan Servicing
Crr., 313 S.C. 561, 564, 443 S.E.2d 580, 582 (Ct. App.1994); Compton v. S.C. Dep’t of
Corr., 392 S.C. 361, 369, 769 S.E.2d 639, 643-44 (2011). An injunction seeking to enjoin
a governmental agency from'perforl"ning its statutory duties will only be granted upon a
clear showing of injury. See T allevast v. Kaminski, 146 S.C. 225, 225, 143 S.E. 796, 800

(1928).
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- .
The Circuit Court found Amedisys failed to demonstrate that it would be

irreparably harmed in the absence of an injunction. (R. pp. 8-9). The Circuit Court found
Amedisys’ claim of irreparable harm was based on conclusory statements that lacked
evidentiary support. (R. p. 8).

Ameciisys submitted no affidavits or other evidence indicating how it would be
harmed by the gianting of CON applications to additional home health providers in
counties in vi/hich Amedisys operates or seeks to operate. }Inithe event a staff decision is
made granting a CON application to another home health provider in a county in which
Amedisys operates, or denying a CON application to Amedisys in a county in which it
seeks to operate, Amedisys may seek final review before the Board pursuant to S.C. Code
Ann. § 44-1-60 and, thereéfter, a contested case hearing before the ALC pursuant to S.C.
Code Ann. §§ 1-23-600(A), 44-1-60(G); and 44-7-210(D)—(E). The filing of a request for
a conteéted case hearing triggers an automatic stay of the decision, preserving the status
quo until resoluticin of the contested case. S.C. Code Ann. § 1-23-600(H)(2). Therefore
Amedisys would suffer no irreparable harm prior to an opportunity for a full merits hearing
on the CON application before the ALC.

The Circuit Court did not abuse its discretion in denying Amedisys’ motion for
_preliminary injunction, since the record contains no evidence regarding irreparable harm

and injunctive relief is not necessary to preserve the status quo.

13



. CONCLUSION

F_or.thé foregoing reasons, the Department respectfully requésts the Court of
Appéals affirm the Circuit Court’s Order denying Amedisys’ motion for preliminary

injunction.
)

Respectfully sub_mitted,

MW'@LW

" Ashley C. Blggers Esqu1re (SC Bar No 17225)
Vito M. Wicevic, Esquire (SC Bar No.:100265)
South Carolina Department of Health and

'Environmental Control -

2600 Bull Street
Columbia, SC 29078
-(803) 898-3350

Attorneys for Respondent

August 1,2016
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