CYHN W, LANCASTER

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) ;
COUNTY OF LAURENS )
: lﬂleUl-l A %37
Rodrick Tucker and Shakeyra ) C. A.NO: 2015-CP-30- 897
Gilbert, ) o
) SRsRRNS COUNTY
Plaintiffs, ) CEERR-OF COURT
) .,
vs. ; ORDER RECEIVET
South Carolina Department of ) AUG 04 2015
Social Services )
) C f n
Defendant. | - SC Court of Appeals
)

This matter is before this Court on a Motion for Summary Judgment brought by the
ljefendant South Carolina Department of Social Services. This matter was heard by me in Laurens,
‘South Carolina on June 3, 2016. The Defendant was represented by Ronald H. Colvin of the
Spartanburg Bar. The Plaintiffs were pro se and both were preéent at the hearing. Both parties
submitted Memorandums in Support of their positions in this matter.

Aﬁer hstemng to arguments from both parties, I was concerned that this Court mlght not have
jurisdiction in this matter, and that jurisdiction lied exclusively in the Family Court. Tagreed to hold
the matter in abeyance to give me the opportunity to thoroughly review the Memorandums filed by
both parties in support of their positions before issuing a ruling in this case.

In reviewing the Memorandums, I was able to determine that the facts of this case are that
the South Carolina Department of Social Services (DSS) received a repoft on August 16, 2015, thatan
infant was residing in a homein a sordid cohdition, and investigated Plaintiffs’ resideﬁce, oraresidence
‘where the Plaintiffs and their newborn baby, “KAE}”, were locLated, on or about August 17,2015. As

1

W



a result of its investigation, DSS filed an action in the Laurens County Fainily Court seeking an Ex
Parte Order in the Interest of KAG, Case Number 2015-DR-30-0510. An Ex Parte Order was granted

on August 18, 2015 giving DSS emergency protective custody of minor;é(AG. See Ex Parte Order
4

v

signed August 18,2015 (filed August 19,2015) A probable cause hearing was held the next.day before
The Honorable Joseﬁh C. Smithdeal, Presiding Judge of the FarniI)" Court, Eighth Judicial Circuit.
Judge Smithdeal held that, to-wit: | | |
“Based upon [Judge Smithdeal’s] examination of the file and the
pleadings and a review of tﬁe evidence presented, [Judge Smithdeal
found] that _tixe South Carolina Department of Social Services
(hereinafter the_Departmenf) ... made aprima facie showing as required
by 8.C. Code § 63-7-710 that probable cause (iid exist for the Court to
také the mino;' child into emergency protective custody and continue{d]
td exist for the minor ;:hild to remain in fhe physical ahd legal custody
of the Department because there [was] probable cause to beliéve, based
on the_evidence presented by the Department that fetuming the minor
child to the home would seriously endanger the child's physical safety
or emotional well being, among other things. " '

A final hearing was scheduléd in October 2015, but prior to the hearing, the South Carolina
| “Department of Social Services agreed to dismiss the Family Court case involvea in this matter. The
reason for pu;suing this litigation against the Plaintiffs Tucker and Gilbert, as well as the reason for
dismissing this a(-:tioxi was set forth in the Second Affidavit of Mindy Miyares dated April 20, 2016.
SeeOrderofthe FanﬁlyCourt filed December 15,2015, Plaintiffs requested a reconsideration of Judge

Smithdeal’s ruling. A hearing was held before Judge Smithdeal on March 3, 2016, in which the
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Plaintiffs were in attendance in the courtroom and wc;re allowed to explain their position in the Family
Court matter. After hearing all arguments, Judge Smithdeal stated as follows, to-wit:
“But without anything more; Mr. Tucker and Ms. Gilbert, I am going to
deny respectfully, your Motion for Reconsideration. Ifind that the - -
according to the Order, according to what you - - I have heard your
testimony or your statements, 1 have heard the statement of the
Department of Social Services and based on that, I find that the Order -
- the underlying order was appropriaté under the circumstances.
Okay?
Mr. Tucker: Yes, sir.
The Court: All right. Any questioné?
Mr. Gilbert:  No.
Mr. Tucker: No, Your Honor."

The Order denying the Motion for Reconsideration was confirmed in writing by Judge
Smithdeal on April 2, 2016 and filed on Af)ﬁl 12, 2016 with the Clerk of Court of Laurens County.
No appeal was filed in regard to Judge Smithdeal’s Order Denying the Motion for Reconsideration
and the time for appeal of Judge Smithdeal’s Order has lapsed.

It appears to the Court that the Plaintiffs are attempting to appeal the Order of Family Court
Judge Smithdeal, even though the time for appeal has lapsed, by bringing this action in the Court of

Common Pleas for Laurens County.



Article V, Paragraph 11 created the Circuit Court system in the State of South Carolina when
it stated, to-wit:

“The Circuit Court shall be a general trial court with regional
jurisdiction in civil and criminal cases, except those cases in which
exclusive Junsdxctlon shall be glven to inferior courts, .

In the case of South Carolina Department of Mental Health et. al. vs. State of South Carolina,
(390 S.E.2d 185, 301 S.C. 75) our Supreme Court stated, to-wit:

“The Family Court is a statutory court created by the Legislature and,
therefore, is of limited jurisdiction. Its jurisdiction is limited to that
expressly or by necessary implication conferred by statute.”

Sections 63-3-510 and 530 establish that the Family Court has exclusive jurisdiction to hear
matters such as were heard by Judge Smithdeal and to make a ruling and a final determination in this
case which was done. The final Order of Judgment Smithdeal concerning the Motion for

‘Reconsideration was not appealed, and the time to appeal has lapsed. Judge Smithdeal’s Order is
“the law of this case. |

I have reviewed the Memorandums and supporting documentation in support of the parties.
There has been no evidence submitted by the P]ainﬁffs to support any of their allegations set forth
in either the Complaint or Amended Complamt. |

1t is the opinion of this Court that this Court does not have jurisdiction to hear this matter,
but even if this Court has jurisdiction in this matter, based upon my review of the Court file, the
Plaintiffs have failed to meet their burden of proof of establishing any evideﬁce to support their

claims as set forth in the Complaint and Amended Complaint. Jurisdiction lies exclusively in the
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Laurens County Family Court. This matter ended when the Plaintiffs failed to timely file an Appeal
of the Order of Judge Smithdeal, and by not filing an Appeai, Judge Smithdeal’s Order became the
law of this case. My ruling not only is based on the issue of lack of jurisdiction in this matter, but
also upon reviewing the information submitted, the Plaintiffs failed to meet their burden of proof of

establishing any evidence to support their claim.

The Defendant’s Motion for Summary Judgment is hereby granted and this matter is

dismissed with prejudice as a matter of law.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that summary judgment is

granted to the Defendant and the above-entitled matter is dismissed with prejudice.
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Elgene '(f’.%fﬁth, Jr.
Judge Eighth Judicial Circuit

IT IS SO ORDERED.

June Q-JlCV, 2016

Laurens, South Carolina
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