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EXWIEIT A

The Supreme Court of South Carolina

Michael E. Hamm, Petitioner,
V.

State of South Carolina, Respondent.

Appellate Case No. 2016-001052
Lower Court Case No. 2013CP1801859

ORDER

This matter is hereby reinstated. Any pro se response under Dennison v. State’
shall be filed within twenty (20) days of the date of this order.

m
: 1 CJ.

" FOR THE COURT

Columbia, South Carolina
July (2, 2016

cc:  Rodney Duane Davis, Esquire
James Clayton Mitchell, III, Esquire
Mr. Michael Hamm (with copy of counsel's letter dated June 29, 2016)

'371 S.C. 221, 639 S.E.2d 35 (2006) ("[I]f counsel does not have a good faith
explanation to provide pursuant to Rule [243(c), of the South Carolina Appellate
Court Rules], counsel shall provide the Court with a letter stating that as an officer
of the Court, counsel is unable set forth any arguable basis for asserting the
determination by the PCR judge that the PCR application was successive and
barred by the statute of limitations was improper. Counsel shall further advise the
petitioner by copy of the letter that the petitioner should notify the Court, no later
than twenty (20) days from the date of the letter, of any arguable basis the
petitioner may wish to assert that the determination that the PCR application was
successive and barred by the limitations was improper.").
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HAMM, Michael E.  SCDC # 96922
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Lewd Act on Child under 16 - 3 years

Original sentence 3 years suspended with S years probation. Revoked 1-16-03 due to
arrest for indecent exposure.

Officers were called to incident location in reference to victim’s mother and subject
arguing in their yard. Victim’s mother stated that she was ready to kill subject because
she caught him masturbating in front of victim, ,

1-16-02 for ind e - €xposing himself in front of 2 6 YOA female by

- standing in front of a window with no clothes on. When police questioned him, they
asked him how many times he had done thig before. He said that he was an
“exhibitionist” and was being treated by a doctor and that he hoped that it had not
happened more than ten times. He also told police that “just being seen was what gave

him the thrill.”
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In determining whether one crime is a lesser included offense of another, the test is whether the greater of the
two offenses includes all of the elements of the lesser offense. If the lesser offense includes an element which is not
included in the greater offense, then the lesser offense is not included in the greater offense. Hope v. State, 328 S.C. 78,
492 S.E.2d 76 (1997); State v. Bland, 318 S.C. 315, 457 S.E.2d 611 (1995); Stale v. Sprouse, 325 S.C. 275,478 S.E.2d
871 (Ct.App.1996); State v. Kirby, 325 S.C. 390, 481 S.E.2d 150 (Ct.App.19986).

Pursuant to S.C.Code Ann. § 16-15-140 (Supp.1995), one is guilty of committing a lewd act upon a minor
when "a person over the age of fourteen years ... wilfully and lewdly commit(s) or attempt(s)... any lewd or lascivious act
upon or with the body, or its parts, of a child under the age of fourteen years, with the intent of arousing, appealing to, or
gratifying the lust or passions or sexual desires of such person or of the child." (2] The elements of first degree assault

" with intent to commit CSC on a minor are (T) an assaull, {2) with the infent to commil a sexual battery, (3)againstaminor ~

under the age of eleven. S.C.Code Ann. §§ 16-3-655(1) and 16-3-656 (1976).

We agree with Brock that neither of the above offenses requires that a sexual battery take place. However,
each of the statutes requires proof of an element not required by the other. The lewd act charge requires the victim to be
under the age of fourteen, and the perpetrator to be over the age of fourteenl(Z\Iso, the perpetratorimus@mmit alewd or
lasciviouslact upon the body of the childland must act "with the intent of arousing, appealing to, or gratifying the lust or

passions or sexual desires" of the perpetrator or the minor victim] The offense of first degree assault with intent to commit
CSC on a minor requires the victim to be under the age of eleven, and provides no minimum age for the perpetrator.
Furthermore, an assault must take place, and the perpeirator must act with intent to commit a sexual battery. Because
each offense requires E. LALJ DEF. - iq(‘_’f/E}/.th“f/?fEAlT - WPeN [ond J
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proof of an additional element that the other does not, we agree with the trial judge that the lewd act charge is not a
lesser included offense of first degree assault with intent to commit CSC on a minor.

Brock also argues that the trial judge erred in allowing Eaton to testify about Lee's statement to her that
"Tatgetha-and»Papa—are-in~the bedroom and won't-let-me in." Brock maintains that Eaton's testimony constitutes

imaamissiblg hearsay.

The admission or rejection of evidence is largely within the sound discretion of the trial judge, and the trial
judge's decision will not be disturbed on appeal absent an abuse of discretion. State v. Aiken, 322 S.C. 177, 470 S.E.2d

404 (Ct.App.1996).
Rule 803(2), SCRE, provides as follows:
The following are not excluded by the hearsay rule, even though the declarant is available as a

witness: ... (2) A statement relating to a startling event or condition made while the declarant was under
the stress of excitement caused by the event or condition.
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Chapter 15. OFFENSES AGAINST MORALITY AND DECENCY
Article 1. MISCELLANEOUS OFFENSES
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§ 16-15-140. Committing or attempting lewd act upon child under sixteen

It is unlawful for a person over the age of fourteen years to wilfully and lewdly commit or attempt a lewd or
lascivious act upon or with the body, or its parts, of a child under the age of sixteen years, with the intent of arousing,
appealing to, or gratifying the lust or passions or sexual desires of the person or of the child.

A person violating the provisions of this section is guilty of a felony and, upon conviction, must be fined in the
discretion of the court or imprisoned not more than fifteen years, or both.
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STATE OF SOUTH CAROLINA® ) IN THE GBRT OF GENERAL SESSIONS
: INDICTM :

COUNTY OF _ DORLHESTER ; ENT/CASEH

STATE VS, ) 49 s 1 - 031
MicHael E. HAaMM ) aws F -419Y45 3

AKA- | ; Date of Offense: _ A/DY/. 12 199 %

Race: w Sex: M ) SC.Code §: _Ils=I5-14D

SDSOI\?: 157 Age H| ) EDR Code #: L/_LL/JL/_Z)_

DL#: ; SENTENCE

SID#: ) @PLEA OTRIAL

In disposition of the said indictment comes now the Defendant who was [J CONVICTED OF or &PLEADS

T0: __ LEWD Acr WPoN  CHILD
in violation of § _ J{y = |5 ~ 40 of the S.C. Code of Laws, bearing CDR Code # _Z / Y / (5 /

B/T:(ON-VIOLENT {0 VIOLENT O SERIOUS [0 MOST SERIOUS  [J 17-25-45

The charge is: MS Indicted, [J Lesser Included Offense, [J Defendant Waives Presentment to Grand Jury.
The plea is: [JWithout Negotiations or Recommendation, [J Negotiated Sentence, Qf{ecommendatlon by the State.

PRo__s ¢’
Solicitor I?J/De,ff:ndant Attorney for Defendant
WHEREFORE, the Defen is committed to the State Department of Corrections, [] County Detention Center,
for a determinate term of days/months/years or [Junder the Youthful Offender Act not to exceed years

and/or to pay a fine of $ ; provided that upon the service of days/months/years and/qg payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probatxon which are incorporated by reference.
[0 The Defendant is to be given credit for days/montbhs jail time.

[0 CONCURRENT or [J CONSECUTIVE to sentence on:
SPECIAL CONDITIONS:

PTUP

ORESTITUTION 0 Heard, O Waived, O Ordered dayshours Public Service Employment
Total: $ plus 20% fee $ .
Payment Terms: Obtan GED _____

ym i Attend Voc Rehab. or Job Corps

[Jset by SCDPPPS

May serve W/E beginning
Substance Abuse Counseling

Recipient: _
Random Drug/Alcohol Testing

L0 T 3 Fiie Ty be 0 iy equal; Comsecutive weekly/monthily

§ 14-1-206 - Assessments 100%................. $ Pm‘S of § beginning

14-1-211 - Surcharge...........oooooeeen.. $ /00-00 ¢ Defe
3 e Other VWMWM

(Exceptions: See § 14-1-211)

§ 56-5-2995 (DUT).....ooooooeoeeeoeoeoeee. $
COUNLY (3o s 300 T/WM
REO VX SR $ /0.2 00 \W :
: PRESIDING JUDGE M
ClerkofCourt/Deputy C Judge Code: Q/Q 0 \

Court Reporter: H :DA;/ K 0&01(0&) Sentence Date: _

White - Clerk Green - Corrections Canary - Probation Pink -
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§ 16-15-140. Committing or attempting lewd act upon child under sixteen
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Itis unlawful for a person over the age of fourteen years to wilfully and lewdly commit or attempt a lewd or
lascivious act upon or with the body, or its parts, of a child under the age of sixteen years, with the intent of arousing,
appealing to, or gratifying the lust or passions or sexual desires of the person or of the child.

A person violating the provisions of this section is guilty of a felony and, upon conviction, must be fined in the

discretion of the court or imprisoned not more than fifteen years, or both.
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