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Questions PresentE:O by Peti tioner 

1. Was Petitioner denied Fair Process and his One Full and Fair B~~~J.QJ~UIL 
Awle in the 

(refused/failed) 

in itial 

to amend 

feR Proceeoings when afPointed P __ ~~ 

t\o.O substantial grounos for Relie~: wmcn \-.ere AT 
conclusi veIl' supporteo by the record, that Petitioner hao rel?€ateoly oemandeo 

PCR counsel allleno prior to act.ual peR Hearing ... (which can be proven by the 

Certifiea u.s. Postal Mail receipts.) 

lI. Was Peti tiener constructively denied his Statutory Right to Assistance at 

PCR Counsel and Fair Process, (1) where appointed PCR Counsel refused 

Petitioner's request to amend two substantial grounas for Relief, which are, 

conclusively, sUfPorted in the record. (2) Failed to properly file Rule 59(e} 

and 60(b) Motions in the Circuit Court as were requested timely by Petitioner, 

resultirg in the substantial grounds being \oBi ved and not p..1t in the record 

for the S.C. Supreme Court's review. (3) Then while the 59(e) and 60(b) 

Motions, which were improperly tilea, were still ,PendifXj in the Circuit Court, 

the PCR At tomey filEO a Notice ot Intent to Appeal the PCR Final Order. Does 

this all consti tu te unfair process and a oen ial of Petitioner's one tull ana 

fair bite at the apple ent itl ifXj Pet itioner to a new PCR Headng? 

III. Was Trial Counsel ineffective for failing to make a Motien, pdor or 

ouring triaL to dismiss the charges taseO en the fact that the State's only 

witness, and or Agent oest'royea evidence which would conclusively prove 

Petitioner was not guilty and was not the person ariving, or in the car. 

IV. Was Petitioner denied Due Process of Law and his Constitutional Right to a 

Fair lria~ when the Trial Judge failEd to instruct the Jury, before alla..ring 

them to leqve Court fOt- the night, not to talk to family, frienas, stcangers, 

or anyone al::out the case; not to look at any newspapers, go online, computec, 

etc,; not to 00 any research about the victims or defendant's past, etc. 

V. In light of the Uni tea States SUl-'rEme Couct culing in fvlartinez Vs. Ryan 

5'010 U.S will SOuth Carolina acknowleQ3e or extend a Censtitutienal or 

equitable right. of Effective Assistance at Counsel in Initial Post Conviction 

Proceedings where now Direct Appealable issues such as Ineffective Assistance 

of '1t ial Counsel are heard for the first time? If so, wi 11 the Appl icant be 

(alla..red/directed) to file a successive PCR Application or raise the 

substantial ground in a State Habeas Corpus Fetition, givifXj t.he State Courts 
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an opportW1i ty to rev iew aro correct the error, or will the 

(peti tic'nerl aH-111Can t) be 0 irecteo to tile the Feoeral Habeas Corpus? Wha t is, 

our south Carolina Supreme Courts position ln this l11att~r? 

Proceoural History Of Case 

'll1e F€ti tioner was inoicrea in NOV611ber L006 tor trafficking in Crack 

Cocaine, 10-28 grams (2C06--G3-26-4'I3S). On February 12-13, 2001, the 

Petitioner was l:rieo and convicted of a Jury before the Honorable Edward B. 

Cott ingham, ano Juoge Cottingham sentenceo the Petitioner, as a thiro tin".e 

arug oftenaer, to 28 years. 

2he Petitirner subsequently filed a Motirn for a new trial l.:::aseO upon 

newly-discovered evidence. A hearing was held on the Motion rn March 22, 2007. 

'l'he Petitioner was represented by William I. Diggs, Esquire at this hearing. 

Juage Cottingham aenied the. l'btim for a New rrial. '1hereafter, a Notice of 

Appeal was timely filea, ana an Anoers Brief was submil:teo on the Applicant's 

behalf by Katherine H. HUdgins, Esquire. '1l1e South Carolina Court of ApIJeals 

affirmea the convictlCl1 on DecelTber 22, 20ill (2009-DP-610). 'lhe case was 

remitteo to the Circuit Court on January 7, 2010. 

An Application for Post Conviction Reliet was filed October 26, 2010, by 

Petitioner. Respondent made a Return on December 

hearing was held at Horry County Courthouse 

23, 2010. An ev iaen t iary 

on Noverrber I, 2011. 'lhe 

Peti tioner was represented by Daniel A. Sehe, 11, Esquire. 'me Resprndent was 

represented by Christine J. Catoe, Assistant Attorney General. 

On December 6, 2011 • PCR Judge Hyman issued an Order deny i ng and 

oismissing the Application for PCR, which was filea with Clerk of Court on 

December 16, 2011. 

The Applicant timely informed feR Counsel to file a :B(e) ana 60(b) 

Motien, since Apj,>licant viaS not alloweo to. aue to a j,>rohibition of Hybria 

representation. 

'lhe PCR Attorn~y tileo a Notlce of Intent to tile 5S1(e) ana 60(0) r.ol:ion, 

but failed to put the basis for the Notice ano Motion. 

While the :9(e) ana 60 (b) Motions were penalng in Circuit Court, the PCR 

Counsel fil eo a !'btice Of In ten l: to Appeal PCR Juoge's Oraer of Dismissal, 

thereby aepri vinj State Courts JlJrisdiction to rule upon 59( e) and 6O(b) 

Motions. Applicant notified PCR Attorney, Attorney General, and Courts of the 

error. 
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'lhe S.C. At torney General's Office requesteo the matter be remanaea back 

to the lower Courts for a Head ng on the 59( e) and 60( b) Motions. Justice Toal 

denleo the State's Motion. The Office of Appellate Defense appointed COunsel 

to represent Applicant on hi s PCR Aweal. 'lhe FeR COunsel filed a Johnson 

Petitia1. The Applicant was given 45 days to file a response. 

'The Applicant is c01fined in the State's most violent and dangerous 

prison (Lee Cor:cectional Institution). The prison is on constant lockdowns 

with inmates being coniinea to their cells, all movement restrictea, ana in 

the past three mcnths there have been L hostaije situations in Hie priscn, 4 

major gary tiCjhts, nun,erous near tatal stabbinys, allot which were oUt-ing aro 

around the time the Applicant was given to respcnd to Johnson Petition ... 

Initially, Petitioner attempted to tile what he coula without access to 

Law Library. and limited and no novement aue to Institutions rer:;eatea 

lockdowns. 

'The Institution is back to normal operations and the Petitioner is able 

to propedy l:espond to the Johnson Petition with access to the Law Library and 

rrobili ty. 

'I'herefore, the Petitioner would I respectfully, pray that ttlis Court alla-J 

him to file this Amendeo Pro Se Johnson Peti tion reply. 
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-tegal Argument ]b Questions Presented By Petitioner 

I. Was Petitioner denied fair process and his 'one full and fair bite at the 

apple' in the initial PCR Proceedings when appointed PCR Counsel 

(failed/refused) to amend two slbstantial grounds for relief, which Petitioner 

had repeatedly demanded PCR Counsel to amend prior to PCR Hearing? If so, fram 

this Honorable Supreme Court on the two substantial grounds? 

Supporting Facts: 

The Petitiooer sent the written requ=st to anend the two substantial 

gramds to PCR Counsel prior to the PeR Hearing via Cert if iEd Mail. Petit ioner 

has the US Postal Certi fied Mail receipts as evidence his requ=st to arrend was 

tirrely sent to PCR Counsel and \oOuld rave presented these proofs ha:l he been 

given a hearing on the 59(e) and 60(b) Motions ••• 

In order to establish whether Applicant was prejudiced, it is Applicant's 

understanding that this Court must look at the sul::stantial grounds and if this 

Court determines the grounds proven require the conviction being overturned 

then the Petitioner was prejudiceO. Therefore, Petitioner ask this Court to. 

review the two grounds to determine whether Petitioner was prejwiced. 'lhe 

First Ground Petitiooer asked his PCR Attorney to Amend was: 

(1) 'Irial Counsel was ineffecti ve for failing to nake a Motim to disniss 

charges prior to Trial based on the fact that the State's only witness and or 

Plgent of the State destroyed evidence that could have, conclusively, proven 

Petitioner's innocence and withcut that evidence it would make it nearly if 

rot impossible for Petitimer to prove his innocence and the destruction of 

the ev idence deprives the (proceeding/trial) of fairness. 

The Officer testified that the entire incident was caught on the Police 

video recorder. see Trial transcript, . However, the Felice 

testified he accidently erased over the video tape ... see 'Irail transcr ipt, pg 

34, Line 2. If this was the first time he had erased over a tap: which was 

evidence, it nay possibly be considered an accident by the Court, however, as 

P0Li.o=, test ifiec1 it haL{)ened on other occasions •.. see 'Irial transcript P9 33, 

Line 18. 'lhe fact that this typ: of evidence had been destroyed on numerous 

occasions should have been advanced notice to take precautionary steps. 

'lhe Court should keep in mind. It is a practice throughout the World for 

Police to tag and bag all evidence. '!he video tape was evidence. Why wasn't it 

put in a evidence bag, with the drugs, cell phones, and all other evidence? 

If the Courts or this Honorable SUpreme Court would allow Police Officers 

to be excused by destroying tapes, then it encourages Police Off icers to make 
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pretextual stops (stops under false pretences), assault motorists, etc. All of 

which are suwosed to re recorded; all Officers have to do is say, he or she 

acc idently recorded over vidEO. Fbrce a Defendant, who might have a long 

ex- iminal recoro, to have to go into a Courtroom a1d weigh his word against a 

Law Officer, which is totally unfai r when there was conclusive evidence that 

could prove a Defendant's version. 

The Petitioner contends that if that tape had not been destroyed that the 

result of the trial/proc€eoings w0110 have reen different. And hac the Trial 

Attorney moved for dismissal of the charges due to the destruction of the 

video tape and argued accident or not, thal it shwld not be excused since it 

was not the first time it was done and that the destruction of such conclusive 

evidence deprives Petitioner of his Constitutional .right to a fair tr ial and 

interferes with his right to a meaningful defense ... Had this been done the 

results of the prcceeOing am trial woulo have been different. 

'Ihe Second Ground Petitioner asked PeR Counsel to Amend was: 

Peti tioner was denied Due Process of Law and his Constitutional right to 

a Fair Trial when Trial Jud3e failed to instruct Jurors, refore they were 

alloweo to leave for the night, on the first night, not to read any newspaper 

clippings or anything abwt the case, not to discuss the case with family, 

friends, etc. Not to look up anything 00 the internet, canputer, aoout the 

case, witnesses, or defendant. 

Supporting Facts and Legal Argument 

Petitiooer contends this error should be considered reversable error and 

the presumption of preJudice standard should be applied, because its only 

natural for a person to look into the matter before becoming involved. There's 

no way at this hour- to determine if one or several of the Jurors discussed the 

case or learned prejudicial facts fran a canputer source, etc. 

We contend that the failure of a Judge to give such important instruction 

at such a critical point in the Jury process calls into questim the entire 

decis ion maki ng J ur-y process and depr i ves the Jury process of fundamental 

fairness aro deprives a Defendan t of rue Process aro Fair trial, and we 

bel ieve had PCR Attorney amended this ground in PCR proceed ing as Petitioner 

requested, then the results of the PCR proceed ings would have b€en different. 
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Question TWo Presented By Petitioner 

II. Was Petitioner constructively denied his Statutory Right to Assistance of 

PCR Counsel and Fair Process in the PCR Proceedings. 

Supporting Facts and Legal Argument 

(A)The Petitioner requested peR Attorney to amend two substantial grounds 

for relief prior to hearing which PCR Attorney (refused/failed) to ••• 

This can be proven by a copy of the letter sent to PCR Attorney, and 

beceuse it WilS sent by US Postal Mail Certified Mail receipt. 7he Certified 

Mail receipt will prove it. That's why Petitioner wanted a 59(e), 60(b) Motion 

hearing to present the proof and preserve the issues 00 appeal. 

(B)Petitioner also requested PCR Attorney .file 59(e) and 60(b) Motions 

timely since the prohibition on Hybrid representation prevented Petitioner. 

However, once again PCR Attorney botched this by failing to timely and 

properly file the Motions as Chief Justice Toal stated in her letter. I also 

have letters which prove I timely requested PCR Counsel file Motions. I have 

letters I sent to peR Counsel and letters he sent to me stating he had timely 

filed Motions. The prejudice is that his failure may result in my issues being 

waived according to Marlar. 

Further evidence of PCR Counsel's incompetence in PCR mtters is the 

fact. FeR Counsel filed a Notice of Intent to AWeal PCR Judges Order of 

Dismissal while Motions 59(e), 6O(b) were still pending in Circuit COurt, 

which then deprived Circuit Court of jurisdiction ••• 

Clearly, if Petitioner had represented himself in PCR proceedings, he 

couldn't have done worse. We, believe this all constitutes a constructive 

denial of assistance of PCR Counsel and denial of all Procedural Due Process 

in PCR process. 

And had Petitioner been appointed Effective Assistance of PCR Counsel, 

the outcome of the PeR proceeding would have been different. 

Question Three Presented BY Petitioner 

III. was Trial Counsel Ineffective for failing to make a Motion, prior am 

during Trial, to dismiss the charges based on the fact that the State's ooly 

witness, and or Agent, destroyed evidence which would conclusively have proved 

Petitioner'S innocence. 

Supporting Facts and Argument: 

The Police Officer testified at Trial that all the events were captured 
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and recorded on V10eo tape, but he accidently erased the evidence •.. see Trial 

transcript pg).!j Line .~ . Even if the Court believes it to be an 

accident, the Court would not 1 ikely have excused the behavior l::::ecause it 

wasn't the first time it hawened. see trial transcript pg 

33 LiNe 18 
'lherefore, we beli eve the fv'JOtion would likely have been granted and the 

results of the proceedings would have been different. 

Clearly, Petitiooer was denied his Constitutional Right to a Fair trial 

where eviaence is destroyed that would have proven Petitiooer 's innocence. 

'lhe Petitioner was entitled to a dismissal of the charges with prejudice. 

(Why wasn't the tape put in an evidence bag like all the other evidence?) 

Question Four Presented By Petitioner 

IV. Petitioner was denied Due Process of Law and his Constitutional Right to a 

Fair 'lrial ana impartial Jury when 'Irial Judge fail to instruct Jury on the 

first night before let tin:3 them leave for the night, not to discuss the case 

with family, frienas, etc. Not to read any newspaper articles about case, nor 

go online, internet, computer, or do any type of research about case. 

SUPkJOrting Facts aoo Argument: 

We believe the presunption of Prejooice Standard should be applied to 

this issue because there is no way to determine if one or more of the Jurors 

spoke to others, went m a canputer, and learned or obtained prej udicial 

inforrna tim. 'I'his was a very critical pericd of the Jury process and the 

instructions are designed to protect the Jury process from (taint) and ensure 

the Jurors remain impartiaL which without Uose instructions, it calls into 

question the fairness of the proceedings. 

We believe had PCR Counsel raided this issue at PCR Hearing I there is a 

likely-hood the results of the PCR Proceedings would have been different. 

Question Five Presented By Petitioner 

V. In light of the Unitea States Supreme Court ruling in Martinez Vs. Ryan 

.5(0(0 US, Will South Carolina Courts 

Constitutional of Equitable Right of Effective 

acknowledge or 

Assistance of 

extena 

Counsel 

a 

in 

initial Post Conviction proceedings where non-appealable issues such as 

Ineffective Assistance of Counsel are required to be heard for the first time? 

If 00, will the Applicant be (allowed/aircted) to file a successive FeR 
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Application or raise the substantial grounCis in a State Writ of Habeas Corpus 

Petition under f\q 'fti De.. 2.. v. R~Q"f\ 561Q lA..6 

Legal Argument 

South Carolina prisoners are confused as to whether prisoners in this 

Sta te who bel ieve their R::R Attorney failed to ra ise substantial grourOs in 

initial FCR proceedings. Will they be requirea to give the State Courts an 

opportunity to correct ana hear the claims, or will they be allowed, or/ana 

expected to f He a Federal Wri t of Habeas Corpus in the Fede ral Court and 

allege the Ineffective Assistance of R::R Counsel in the ini tial proceedil'Bs as 

cause? 

Or will prisoners be allc:wed to file a State Writ of Habeas Corpus ana 

use Ineffective Assistance of Initial PCR Counsel as cause. I would ask that 

this Honorable SC Supreme Court issue an Opinion on the ma tter, so prisoners 

will have the Ruling (Publ isheo cp inion) as a guice. 

It is a quest ion of first irrpression and a Ruling on the question will 

benefit our Court system and relieve our heavily burdenea Courts fran hav ing 

to address a lot of possibly inappropriately tiled pleadings due to a lack of 

information or Judicial preceaent from our States High (burt. 

We would respectfully ask that this Court issue an Opinicn on this 

subject of Martinez Vs. Ryan, and whether our State will acknowledge an 

Equitable or Constitutional Right to Effective Assistance of Counsel in 

Initial PCR proceedings ... 

Conclusion 

'lhe Petitioner would respectfully ask this Court to accept this Amenaea 

Fro Se Petition to Johnson Petition ana consioer it when this Court makes its 

decision on the Johnson Petition. 

Respectfully submitted, 

~lWLQJ ~ a.crLJ8&5 
Jamie Goss #294885 

(8) 

Lee Correctional Inst. 

990 Wisacky Highway 

Bishopville, EC 29010 


