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I

IIL.

Iv.

STATEMENT OF ISSUES ON APPEAL

Did the Special Referee err in holding that Appellant violated the Attorney Preference
Statute?

Dld the Special Referee err in holding that the exclusive method for complymg with

the Attorney Preference Statute is to follow its safe harbor provision?

Did the Special Referee err by not allowing the parties to complete discovery before

granting summary judgment?

Did the Special Referee err in holding that a borrower may recover remedies under
S.C. Code Ann. § 37-10-105(C) for alleged violations of the Attorney Preference
Statute?

Did the Special Referee err in holding that Appellant’s alleged violation of the
Attorney Preference Statute was unconscionable under S.C. Code Ann. § 37-10-
105(C) without any proof of unconscionability or the elements required for the same?

Did the Special Referee err in holding that the Respondent’s counterclaim under S.C.

Code Ann. § 37-10-105(A) was not time-barred by the three-year statute of
limitations?

Did the Special Referee err in denying Quicken Loans’ Jury trial demand and Motion
to Amend the Pleadings?

Did the Special Referee err by relying on confidential information subject to a
protective order from an unrelated case to reach his decisions?



INTRODUCTION

This case arises out of a mortgage loan refinance by Appellant Quicken Loans Inc.
(“Quicken Loans™)! to Calvin and Ezekiel Wilson on December 14, 2011. The refinance reduced
the Wilsons’ interest rate by 2.385%, and the Wilsons received over $14,000.00 in cash. The

Wilsons, after the closing, indicated in a survey that they received “outstandihg service” from

~Quicken Loans, and that “[a]ll questions I asked w[ere] answered effectively and very helpful.”

The Wilsons paid on the loan for nearly three yeérs without incident or complaint. Mr. 'Wils_on
died on September 20; 2013, and Mrs. Wilson died on November 17, 2014. The loan went into

default_ shortly before Mrs.VWilson died.

Quicken'Loans instituted this foreclosure action on March 3, 2015, due to the ongoing and

" undisputed default on the loan. By way of counterclaims, Mrs. Wilson’s estate (the “Estate”), by

and through its personal representative Wayne D. Wilson, has attempted to avoid or delay
foreclosure and recover damages as a set-off on the indebtedness. Although not a party to the

closing, the Estate argues that an Attorney/Insurance Preference Checklist for the transaction—a

form signed by Mr. and Mrs. Wilson indicating “I (We) have been. informed by lender that I (we)

have a right to select legal counsel to represent me (us) in all matters of this transaction relating to -

the closing of the loan. . .. I/We will not use the services of legal counsel”—did not techlﬁcally

satisfy the South Carolina Attorney Preference Statute, S.C. Code Ann. § 37-10-102. It argues,
and the Special Referee agreed, that this form was not sufficient. The Special Referee went further

and held this purported technical violation rendered the transaction unconscionable at the time it

was made. Quicken Loans appeals this from the Special Referee’s summary judgment order.

" 1 Appellant Quicken Loans Inc. is incorrectly identified in the caption as Quicken Loans, Inc.
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STATEMENT OF THE CASE

Quicken Loans filed this foreclosure action on March 3, 2015, against Ezekiel T. Wilson
a/k/e Ezekiel (Ellen) T. Wilson. The Estate, by and through its persenal representative Wayne D.
Wilson, answered the foreclosure Cemplaint on May 21, 2015, without pleading any counterclaims
or afﬁrtrlatitfe defenses. |

Realizing Mrs. Wilson_had died, Quicken Loans filed a First Amended Co:hplaint on May
29, 2015, némjng as parties the Estate, Mrs. Wilson’s sons Wayne D. Wilson and Calvin O.
Wilson, III, and any other heirs or assigns having an interest in the subject property (Itereinafter
Wayne D. Wilson and Calvin O. Wilson, in their individual capacities, may be referred to as “the
Sons”). By consent motion, this case was referred to J. Martin Harvey, Jr., Special Referee for
Barnwell County, oh August 27, 2015.

On October 22, 2015, the Estate filed a Second Amended Answer and Cou.nterclaims.2 |
The Estate asserted two counterclaims alleging that Quicken Loans violated the Attorney
Preference Statute, S.C. Code Ann. § 37-10-102. Quicken Loans answered the Estate’s Second -
Amended Answer and Counterclaims on November 1 0, 2015. | |

Although in default at the time, the Sons filed an Answer and Counterclaims on Octeber
22, 2015, which asserted the same counterclaims as the Estate’s Second Amended Answer and
Counterclaims. ‘On November 24, 2015, Quieken Loans filed etmotion to strike the Sons’ pleading

- on the grounds that it was untimely.

2 Although captioned as a Second Amended Answer and Counterclaims, this pleading was actually
the first amended pleading that the Estate filed in response to the Amended Complaint. The Estate
initially answered the Amended Complaint on June 19, 2015, asserting one counterclaim for an
alleged violation of the Attorney Preference Statute, S.C. Code Ann. § 37-10-102. The Second
Amended Answer and Counterclaims asserts two counterclaims based on the same allegations.

3




On January 19, 2016, the Estate filed a Motion for Partial Summary Judgment on its

counterclaims. The Estate’s Motion for Partial Summary Judgment asked the Special Referee to
determine whether Quicken Loans failed to ascertain the Wilsons’ preference for an attorney in
violation of S.C. Code Ann. § 37-10-102. In response to the Estate’s Motion for Partial Summary
Judgment, Quicken Loans requested time to conduct discovery to establish that it complied with
Section 37-10-102 by ascertaining the Wilsons’ attorney via a mechanism other than that set forth
in the statute’s safe harbor provisions.?

On January 25, 2016, Quicken Loans filed a Jury Trial Demaﬁd pufsuant to Rule 38(b) of
the South Carolina Rules of Civil Procedure and filed a Motion to Transfer this case to the General
- Docket for an eyentual jury trial. In response, the Sons withdrew their responsive pleading and
remain in default.

On March 8, 2016, Quicken Loans served a Cross-Motion for Summary Judgment, arguing '
that the Estate’s claims failed as a matter of law because it complied with the safe harbor provision
of S.C. Code Ann. § 37-10-102. Quicken Loans did not seek summary judgment on the grounds
that it ascertained the Wilsons’ attorney preference fhrough methods other than the safe harbor
provision; there are outstanding issues of fact as to this issue on which the Estate moved for
summary judgment. Quicken Loans ﬁﬁher argued for judgment as a matter of law on the basis

the Estate’s claims under Section 37-10-105(A) were time barred and that it was not entitled to the

relief sought by the Estate.

3 As used in the Order and in this brief, the term “safe harbor” refers to subsections (a)(1)- (2) of
Section 37-10-102. See S.C. Code Ann.§ 37-10-102(a)(1)- (2)
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Quicken Loans also filed a Motion to Amend the Pleadings on March 8, 2016. Among
- other things, the Motion to Amend sought leave to assert two breach ’of contract claims énd to
demand ajury trial on those claims.

The Special Referee held a hearing on the pending motions on March 1 8,' 2016. In an order
dated May 13, 2016, (the “Order”), the Special Referee granted the Estate’s Motion for Partial _
Summary Judgement and denied Quicken Loans’ Cross-Motion for Summary Judgment. The
Speéial Referee also denied Quicken Loans’ Motion to Transfer to the General Docket for a Jury
Triél and denied, in part; its Motion to Amend the Pleadings. Quicken Loans -ﬁled its Notice of
Appeal on Juﬁe 7,2016. .

STATEMENT OF THE FACTS

On November 4, 2011, Ezekiél Wilson and her husBand, Calvin Wiléon, spoke over the
telephone with a Quicken Loans’ representative named Guy Brusca to refinance their existing loan
(the “Loan”). (See 11/7/11 Loan App.; R. _.) Mr. Brusca electronically entered information
provided bsf the Wilsons into a loan application, a copy of which was then pfovid_ed to the Wilsons. _
@ id;R. ) ‘The Wilsons reviewed the completed application and signed it on November 7,
2011. (Id. atp.4.; R. ) The purpose of the Loan was to pay. off several of the Wilsons’ existing
debts and to provide cash from the equity of their home. (Seeid.atp.l;R. ) | |

Also during,'r this convéfsatioh, Mr. Brusca asked the Wilsons if they had a preferencé fora
closing attorne.y and an insurance agént. (See Attomey/Insurarice Prefer_ence Checklist; R.. .)
The Wilsons expressed a preference as to an insurancé agent but had no preference as to a closing .
attorney. (Id.) Mr. Brus@’a used the information fthe Wilsons provided him to electronically prepare

an Attorney/Insurance Preference Checklist (“AiP Checklist”). (See id.)




" The AIP Checklist was substantially similar to the form issued by the South Carolina

Department of Consumer Affairs (“SCDCA™).
(Order p. 7.) The Wilsons signed the AIP
Checkﬁst confirming their preference of State
Farmv as their insurance agent and

that they did not have a
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counsel of their own

selection. (Id.) The Wilsons never amended this information. -(& id)

Carlton Robinson, a licensed South Carolina attorney in good standing, closed the Loan on

December 14, 2011. (See Robinson Aff.; R. _ )" Mr. Robinson’s practice was to explain all

documents to a borrower befbre closing a loan, including the requirements of the Attornéy
Preference Statute. (Id. §6; R. _.) Mr. Robinson would not have proceeded with the closing if
the Wilsons had expressed any diséatisfaétion with him representing them during the closing or'if

they preferred another attorney. (Id. §7; R. __.) Additionally, the Wilsons signed a disclosure

form confirming that Mr. Robinson explained the legal effect of the documents at the closing and -

that he dually represented the Wilsons and Quicken Loans at the closing. (Id. at Ex. A, Real Estate

Closing Disclosure Form; R. _.) At the closing, Mr. and Mrs. Wilson signed an updated loan

application. (12/14/11 Loan App. at p.4; R. ) The final page of the updated abplic’:ation’




confirmed that State Farm was the Wilsons’ preferred insurance agent and that Carlton Robinson

was their closing attorney. (Id.)

Under Mr. Robinson’s supervision, the Wilsons executed a note in the amount of
$126,000.00 (the “Note”) in favor of Quicken Loans secured by a mortgage (tﬁe “Mortgage”) on
certain real property located at 12640 Main Street; Williston, South Carolina (the “Property™).
(Note; R. ; Mortgage; R. __.) The Loan included a 3.99% fixed interest rate, which was 2.385%
lower than the existing loan that it refinanced. (Compare Note; R. , with Wells Fargo Payoff
Statement; R. ) The Loan also provided the Wilsons with $14,178.66 in cash, which
accomplished their stated purpose for seeking a refinance loan. (Settlement Statement; R. ; see
also 11/7/11 Loan App. R. _.)

The Wilsons paid on the loan for nearly three years without incident or complaint. Shortly
before Mrs. Wilson died, the Loan went into default. (Id. at 9] 13 (alleging Loan is in default and
due for 10/1/14).)

| ARGUMENT

Summary of Argument

The 2011 reﬁnancé transaction benefitted the Wiléons substantially, reducing their interest
| rate by 2.385% (frorh 6.375% to 3.99%), and netting them solme' $14,000.00 in cash. In their post-
closing survey, they expressed their high degree of satisfaction with Quicken Loans’ service, and
indicated that “[a]ll ciuestions” they had were “answered effectively and very helpful.” They paid
the loan for nearly three years—it did nof go into default even after Mr. Wilson died, but only just
prior to Mrs. Wilson’s death. Only in response to a foreclosure action due to the undiéputed and
uncured default on the loan did the issue of attorney preference arise. The attorney preference

challenge fails in this case because Quicken Loans complied with the underlying statutes and even



if it techn‘icélly fell shdﬁ of full compliance, the remedy sought by Respondents and ordered by
the Special Referee exceeds the statutory limits and is disproportionate and unjust.

‘The Attolrneerrefer.ence' Statute, S.C. Code Ann. § 37;-10-102, requires lonly that .“[t]he
creditor mﬁst asqertain prior to closing the preference of the borrower as to the legal counsel that
~ is employed to repfesent the debtor in all niatters of the transaction relating to the closing of the
transéiction ....7 S.C. Code Ann § 37-10;102(a). As set forth below, Quicken Loans complied
With this statutory command, whether its conduct and the Wilsons’ signed AIP Checklist are
construed to fall within the safe harbor provisions of S.C. Code Ann. § 37-10-102(a)(1) or (2), or
otherwise satisfy the requirement to ascertain the borrowers’ preference. There was no violation.

Even if the signed AiP Checklist did not teqhnically comply With the Attofney Prgference'
Statute, the Special Referee erred in the remedies hé granted. S.C. Code Ann § 37-10-10.2(A)-
provides for a cause of action for actual damages and a peﬁalty of $1,500-$7,500, and there is a -
porrespondihg limitations period of three years. There can be no claim here that any alleged
Violétion of the Attorney Preference Statute caused the Wilsons any actual damages—in fact, ,théy_
significantly benefited from this lOaﬁ. .In the absence of damages, even if the Estate coﬁld
overcome the exﬁifed limitations peri-od,- it wo_uldr otherwise be limited to a relatively small set-

 off. |

| To avoid this outcome, the Estate argued that the alleged technical problems with fhe AIP
Checklist rendered this transaction unconscionable at the time it was mac.le; undér S.C. Code Ann.

A § 37,—5.-’108(1)(a). vThe Special Refefee agreed, a ﬁndipg that allows the court to _impose, iﬁtef aiia,
the draconian remedy of “refus[ing] to enforce the agreement.” S.C. Code Ann. § 37-5-108(1)(b).
The finding of unconscioﬁgbility is completely‘ unwarraﬁted and unjust whefe the borrowers—Mr.

and Mrs. Wilson—benefitted substantially from the loan, expressed their great satisfaction with |



the process, and made nearly three years of payments. Moreover, the finding is unwarranted where

there is no indication, and no argumenf whatsoever, as to how compliance with the Attorney
Preference Statute, as construed by the Estate and the Special Referee, would have changéd
anything. There is noAbasis to cqnclude that.the borrowers‘ suffered any harm whatsoeve'_r from the
alleged violation of j'.the.Attorney" Preference Statute. The Special Referee’s Ordér shoﬁld be .

‘reversed, as set forth below.

Standard of Review
Summary judgment should not be granted- when a genuine issue of material fact exists.

Eillis v. Davidson, 358 S.C. 509, 520, 595 S.E.2d 817, 823 (Ct. App. 2004). In determining

whether any triable issues of material fact exist, the appellate court will review all ambiguities,
conclusions, and inferences arising in and from the evidence in a light most favorable to the non-

“moving party below. Fleming v. Rose, 350 S.C. 488, 493-94, 567 S.E.2d 857, 860 (2002); Willis .

v. Wu, 362 SC 146, 151, 607 S.E.2d 63, 65 (2004); Schmidt v. Courtney, 357 S.C. 310, 592

S.E.2d 326 (Ct. App. 2003) (“All ambiguities, conclusions, and inferences arising from the
evidence must be construed most strongly against the moving party.”). “[I]n cases applying the
preponderance of the evidence burden of proof, the non-moving party is only required to submit a

mere scintilla of evidence in order to withstand a motion for summary judgmén .” Hancock v.

Mid-South Mgmt. Co., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 8032 (-2009).

1. The special referee erred in finding that Quicken Loans violated the atforliey ‘
preference statute.

A. Quicken Loans’ AIP Checklist sufficiently ascertained the Wilsons’ lack of
- attorney preference prior to closing, in compliance with the safe harbor
provisions of S.C. Code Ann § 37-10-102(a)(1) and (2).

The safe harbor provision provides two, non-exclusive methods for complying with the

Attorney Preference Statute. First, the creditor may “include[] the preference information on or
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with the credit application” in a form substantially similar to the one issued By the SCDCA. S.C.

Code Ann § 37-10-102(a)(1). Second, the creditor may comply by “providing written notice to
the borrower of the preference information with the notice being delivered or rﬁailed no later than
three business days aftef the application is received or prepared. If a creditor uses a preference
notice form substantially similar to the form distributed by the administrator, the form is in
compliance with this section.” S.C. Code Ann. § 37-10-102(a)(2). As argued in its Cross-Motion
for Summary Judgment, Quicken Loans’ AIP Checklist satisfied both of the safe harbor
provisions’ options.
Specifically, the Wilsons signed the AIP Checklist on November 7, 2011, which was the |
same day they signed the loan application and over a month before the loan closed. (11/7/11 Loan
App; R. _; AIP Checklist; R. ) The AIP Checklist was substantially similar to the form
distributed by the SCDCA. (Order p. 7; see also SCDCA Attorney/Insurance Preference Form; R.
__.) Because this form was provided to the Wilsons (1) with the loan application and (2) within
three days of when Quicken Loans received the loan application, Quicken Loans satisfied both.
options created by the safe harbor proyision. See S.C. Code Ann. § 37-1 0-_102(51)(1)-(2).
Furthermore, the AIP Checklist expressly advised the Wilsons of their right to select an
attorney: “I (We) have been informed by the lender that I (we) have a right to select legal counsel
to represent me (us) in all matters of this transaction relating to the closing of the loan.” (AIP
Checklisf; R._.)‘ After reviewing the' AIP Checklist, the Wilsons signed it, thereby ratifying its
contents and confirming that they did not have a preference for a closing attorney. The form waé
signed over a month prior to closing. Moreover, there was no evidence before the Special Referee
showing that the Wilsons would have preferred to use a different closing attorney or did not have

any chances prior to the closing to express a preference. (See 12/14/11 Loan App. atp.4; R. __.)
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There was also no evidence that Quicken Loans prevented the Wilsons from using the attorhey of

their choice. (Seeid.; R._ ; see also Robinson Aff. § 7; R. _; Client Survey; R. ) In fact, the

closing attorney stated he would not have closed the loan had the borrowers preferréd another
attorney. (Robinson Aff. §7;R. )
| Despite the undispﬁted fact that Quicken Loans used a form 4substantially similar to the one
‘ reference(i in the statute and timely provided tﬁe preference information to the Wilsons, the Special -
Reféree found there was aviolation of the statute because Mr. Brusca electronically recordéd “Not
Applicéble” into section 1(b) of th¢ form rather than préviding a Hst of attorneys_vafter the Wilsons
told him they had no preference for a closing att_dmey. (Order p.8) The Special Referee erred in |
his finding. The Attorney Preference Statute does not require a lender to provide borrowers with
a ﬁst of references if they do not have an attorney preference‘, See S.C. Code Ann. § 37—10—102(5).
| Néwhere is such Va requirement found in the plain language of the statute.

- Indeed, United Stated District Judge Joseph F. Anderson rejected this very argument in

Greel_ie v. Household Fin. Corp., No. 3:02-cv-02436, Dkt. No. '28 (D.S.C. Jan. 12, 20,04).. In
Greene, Judgé Andersdn found that the Attorney Preference Statute is a disclosure measure, not a
lawyer referral fnechanism, s;tating that the sfa;cute “cleaﬂy does not require” the “extra step” of
providing the boﬂower with a list of attorneys even thbugh the form distributéd by the SCDCA
does. Id. at p. 7. Judge Anderson also rejected the argument that ascertaining the lack of
preference is insufficient to satisfy the statute, instead finding that “a plain reading of the s_tatute
_reyeals that the credifor need not require thé customer to designate an attorney in order to comply

‘with the attorney-preference provision.” Id.
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~Likewise, in Davis v. NationsCredit Financial Services Corp., a case relied upon by the

Estate and cited in the Order, the South Carol_iha Supreme Court found that a lender complied with
the Attorney Preference Statute by using a form that recorded “N/A” in sectioh_ 1(b) and “NONE”

for their legal counsel in section 1(a) after the borrower stated no preferenée. See Davis, 326 S.C.

- at 84, 484 S.E.2d at 471 nancial Services, Corp.

i1 (\\;e} have been Informed by the Crdon mumtﬁ

that | (we) have a sight to setact iega.l counsal to represent ma {us) -

(finding no violation).
| 1 et mattsrs retating to the closing of this reat estato secured loantcredh sals.

Spéciﬁcally, the form attached | | - : "y
: @l saaa__@.%\é.%—;ﬁﬁ——-—a——- W
H m ‘

as an appendix to the Davis | :
’ Torcweraiayers S |
I : .
. " , fiatn
sna hoert informad of e fight, and having vo preferante, § asted for gssletance
E ® {t‘n?g‘rgdrg a:ad was reforred 16 4 tist of geoaptablp stternays. Frol that [ist § setect

e : : 5
-relevant part, as indicated at | i N

plaintiff's brief appeared, in |

right. See id. at 86, 484 S.E.2d at 472-73 (considering form attached as appendix to plaintiff'si
brief).
Quicken Loans’ AIP Checklist is substantialiy similar to the one issued by the SCDCA a-nd.
- atissuein M, and it clearly disclosed to the Wilsons their right to express a preference as to an
attorney.  The Special Referee sﬁould have ruled in favor of Quicken Loans on this issue, or, ata- '
minimum, found an issue of material fact as to whether Quicken Loans is protected from suit based
on its Compliance with the safe harbor provisions for the Attorney Preference Statute. The Order
should, therefore, be reversed..
B.. The Specia1 Referee also prematui‘ely granted su_nimary judgment_ on the
question of whether Quicken Loans complied with the Attorney Preference
Statute through means other than the safe harbor provisions of S.C. Code Ann
§ 37-10-102(a)(1) and (2).
Quicken Loans also argued below that it had satisfied the requirements of the Attorney |

Preference Statute by means other than the safe harbor provision, and argued discovery was

necessary to prove such compliance. The Special Referee committed two errors in ruling on these
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~arguments: (1) the Special Referee wrongly concluded that the safe harbor provision is the
exclusive method for complying with the Attorney Preference Statute (Order pp. 5-6 & 8-10 (citing
| S.C. Code Ann. § 37-10-102(a)(1)-(2)), because the plain lénguage of the statute doés not require
use of a particular form, or any form at all;'and (2) the Special Referee prematurely granted
summary judgment as to compliance via these other means because there are genuine issues of
fact and Quicken Loans is entitled to discovery on_these issues. The Ofder should be reversed.

1. The Attorney Preference Statute may be satisfied by mechanisms other than
the two optional methods in the statute’s safe harbor provision.

The Attorney Preference Statute states, in relative part, as follows:

Whenever the primary purpose of a loan that is secured in whole or
in part by a lien on real estate is for a personal, family or household

purpose:

(a) The creditor must ascertain prior to closing the preference of the

borrower as to the legal counsel that is employed to represent the

debtor in all matters of the transaction relating to the closing of the

transaction . . . .
S.C. Code Ann. § 37-10-102 (emphasis added). The plain statutory language merély requires a
creditor to “ascertain prior to closing the preference of the borrower.” ]Id. The statute does not
mandate how the borrower’s preference must be ascertained. Id.

In 1996, the General Assembly added the optional safe harbor provisions to S.C. Code

Ann. § 37-10-102(a)(1) and (2), which now provide:

‘The creditor may comply with this section by:

(1) including the preference information on or with the credit

application so that this information shall be provided on a form

substantially similar to a form distributed by the administrator; or

(2) providing written notice to the borrower of the preference

information with the notice being delivered or mailed no later than

three business days after the application is received or prepared. If a
creditor uses a preference notice form substantially similar to a form
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distributed by the administrator, the form is in compliance with this
section.

(Id.) (emphasis added).
The General Assembly’s use of the word “may” instead of “must” or “shall” establishes
that it did not intend for the safe harbor proVision to be the exclusive method of compliance. “The

cardinal rule of statutory construction is . . . to ascertain and effectuate the actual intent of the

legislature.” Shermanv. W & B Enterprises, Inc., 357 S.C. 243, 249, 592 S.E.2d 307, 310 (Ct.
App. 2003). “The words of a statute must be giveh their plaiﬁ and ordinary meaning without
resorting to subtle or forced construction to limit or expand a statute’s opcration;” Id. ““The use

of the word ‘may’ signifies permission and generally means that the action spoken of is optional

or discretionary.”” Rice v. Multimedia, Inc., 318 S.C. 95, 98, 456 S.E.2d 381, 383-(1995); see also -

State v. Wilson, 274 S.C. 352, 356, 264 S.E.2d 414, 416 (1980).

In accordance with the foregoing principles, the safe harbor mechanisms in Section 37-10-

102(a)(1) and (2) are optional. In Centura Bank v. Cox, No. 2004-UP-348, 2004 WL 6331130, at
*2 (S.C. Ct. App. May 25, 2004)—unpublished but persuasive authority—the borrower argued

that her lender violated the Attorney Preference Statute by failing to provide her a preference

- ciisclosufe form within three days of her application. Id. The borrowef asserted that the safe harbor

provision was the exclusive method for compliance. Id. Rejecting the borrower’s position, the

Court of Appeals held that use of the word “may” was permissive and that the safe harbor provision-

V “merely describes one way a lender may comply with the statute.” @ (citing S.C. Code Ann. §

37-10-102(a)). The Centura Bank court further explained that it “doubt[ed] the preference statute

~ requires anything more of a creditor than ascertaining a borrower’s attorney preference prior to

closing.” Id.
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Under the p'lain meaningof the statute, the creditor “may” comply with the Attorney
' -Preference Statute by utilizing one of the two enumereted mechanisms, but is not required to do
SO. Each of those two subparts “merely describes one way a lerrder may comply with the statute.”
Centura Bank, 2004 _WL 6331130, at *2. The Special Referee’s hoiding’ to the contrary is incorrect
as a matter of law. |

The Special Referee’s reliance on outdated administrative interpretation of a previous
version of the statute illustrates the scope of the error. A prior version.of the statute specified only
one, exclusive mechanism fer lenders to comply—the prior statute required the attorney preference |
disclosure information in writing on the ﬁrst’page of the loan applicat_ion.4 The Special Referee
relied on the SCDCA’S Admirﬁetrative interpretation No. 10.102(a)-8302 (1983) (the “A.I”) and

King v. American General 386 S.C. 82, 687 S.E.2d 321 (2009), which addressed this previous

version of the Attorney Preference Statute not the current version.
The AL, for example, was issued nearly thirteen years before the General Assembly
- enacted, by amendment, the modern day Attorney Preference Statute.’ The prior version of the

statute addressed by the A.IL. stated that “the loan application on the first page thereof shall contain

% The pre-amended version of the statute stated as follows:

(a) The creditor shall ascertain the preference of the borrower as to -
the legal counsel that shall be employed to represent the debtor in
all matters of the transaction relating to the closing of the loan and
the insurance agent to furnish required insurance in connection with
the mortgage and shall comply with such preference and the loan
application on the first page thereof shall contain such information
as is necessary to ascertain these preferences of the borrower.

~S.C. Code Ann. § 37-10-102(a)> (1982) (emphasis added).

5 The SCDCA issued the AL to answer whether the pre-1996 version of the statute required a -
'lender to put the preference disclosure on the application form itself or if it could supply the
disclosure on a'separate sheet of paper. »
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such information as is necessary to ascertain these preferences of the borrower.” S.C. Code Ann.
§ 37—10;102 (1982) (emphasis added); see also A.L. pp. B-211-12. When it created the optional
safe harbor provision in 1996, the General Assembly removed the mandate for providing
informatien in writing on the loan application to ascertain the borrower’s preference. See S.C.
Code Ann. 37-10-102(a) (1996). Moreover, the General Assembly added two optienal methods
by which lenders “may comply” with the requirement to “ascertain prioy to closing the [attorney]
preference of the borrower.” Therefore, the A.1.’s interpretation of an outdated version statute that
has been abrogated cannot alter the meaning and i)lain text of the modern day Attorney Preference

Statute. See Ahrens v. State, 392 S.C. 340, 349, 709 S.E.2d 54, 58 (2011) (explaining that

administrative agencies may not make rules that “conflict with, or . . . change in any way the statute
conferring such authority”). The Special Referee’s reliance on the- A.]. from 1983 was improper.

The same goes for the Special Referee’s reliance on King. King also addressed the prior
version of the Attorney Preference Statute and does not provide a basis for ignoring the plain
language of the modern day statute.® King, 386 S.C. at 324, 687 S.E.2d at 324 (applying S.C.

Code Ann. § 37-10-102(2) (1989 & Supp. 1995)).

6 In a pair of footnotes, King quotes portions of the current version of Section 37-10-102 to explain
the case before it was governed by the pre-amended version. Id. at 85-90 nn.1 & 3; 687 S.E.2d at
322—325 nn,1 & 3. Because the prior version was at issue, the King court did not analyze the
current statute and did not hold that the safe harbor provision is the exclusive method for
compliance. See id.; see Drummond v. Beasley, 331 S.C. 559, 563, 503 S.E.2d 455, 457 (1998)
(finding language from a case concerning a subject that is unnecessary to answering the question
before the court is dicta); see also State v. Addison, 338 S.C. 277, 282, 525 S.E.2d 901, 904 (Ct.
App 1999) (“[DlJicta . . . is neither binding nor illuminating on the issue at bar.”).

7 The Order suggests that the South Carolina Supreme Court has relied upon the A.L in the past.
(Order p.6)) The cases cited in the Order, however, construed the pre-1996 amended version of
the Attorney Preference Statute and are, therefore, not precedential.” Additionally, the King court
only relied upon the A.I. in deciding the timing element of the prior version of the statute, which
is not at issue here. See King, 386 S.C. at 90, 687 S.E.2d at 325. The Davis court did not even
rely upon the A.L in reaching its decision even though the parties cited it in their briefs. Davis v.
NationsCredit,326 S.C. 83, 84, 484 S.E.2d 471, 471 (1997).
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The plain language of S.C. Code Ann. § 37-10-102(a) requires only that the creditor

“ascertain prior to closing the preference of the borrower as to the legal counsel that is employed
to represent the debtor in -all matters of the tfansaction reiating to the closing . . L AThe statute
does not say exactly how to ascertain this preference. As such, this requir’erﬁent may be met, for
" example, through oral communications, Wthh may be pragmatic in situations where an application
is initially taken ’[elephonicall}.r.8 Thus, the Special Referee erred in holding that the safe harbor

mechanisms are mandatory and exclusive.
2. Genuine issues of fact exist, and Quicken Lo-ans is entitled to additional
discovery, as to whether Quicken Loans ascertained the Wilsons’ attorney

preference through means other than the safe harbor mechanisms, thus -
satisfying S.C. Code Ann. § 37-10-102. -

“[S]ummary judgment muét not be granted until the opposing party has had a full and fair -

opportunity to complete discovery.” Baughman v. Am. Tel. and Tel. Co., 306, S.C. 101, 112, 410
S.E.2d 537, 543 (1991). Summary judgment is also premature “when further development of the

facts is desirable to clarify the application of the law or when there is a dispute as to the conclusions

and inferences to be drawn from the facts.” Pallares v. Seinar, 407 S.C. 359,373, 756 S.E.2d 128,
135 (2614); see also Rule 56(f), SCRCP (allowing court to deny summary judgment and allow
time for discovery “[s]houid it appear from the affidavits 6f the party opposing the fnotion that he
cannot for reasons stated pfesent by affidavit facts essential to justify his position”).

The Special Referee prematurely granted summary judgment as to the issue of compliancé
~ with the Attorney Preference Statute outside of the safe Aharbor p&o?isionsL [ssues of fact exist as B

- to whether Quicken Loans adequately ascertained the Wilsons’ attorney preference. The existing

8 To support its conclusion that Quicken Loans could not orally ascertain the Wilson’s preference,
“the Order cites Sneed v. Homebridge Mortgage Bankers Corp., 2010 WL 4053605 (D.S.C. Oct.

14,2010). In Sneed, the only issue the court decided was that a law firm that provided an attorney’s

certificate of title to a prospective title insurer had no duty to provide a borrower with a preference
. disclosure under Section 37-10-102(a). Id. at *2. Therefore, Sneed is not precedent.
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evidence also created inferences that should have been drawn in favor of Quicken Loans as the
non-movant on this issue. Additionally, the discovery requested by Quiéken Loans would have
produc_éd facts that further demonstrate how and when it ascertained the Wilsons’ attorney
preference. Thus, the.Special Referee erred in granting the Estate summary judgment on this issué.
"The Estate filed .its mo‘tion for partial summary judgment less fhan three months after it
finalized its counterclaims and before any dep_osifions were taken. (See id.) Inresponse, Quicken
‘Loans’ counsel filed an affidavit under Rulé 56(f) identifying the specific discovery needed to
fully Aand properly oppose the Estate’s Inﬁotion. This discovery included (1) the deﬁosition Calvin
_ O. Wilson, III, who witnessed the loan closing; (2) the deposition of Carlton Robinson, the closing
attorney; and (3) fhe opportunity to present testﬁnony from a Quicken Loans representative.
(Barnwell Aff. 49 3-4; R. _.) Because Mr. and Mrs. Wilson are both deceased, the deposition of
these witnesses is vital to discovefing facts relevant to.whether Quicken Loahé ascertainedjthe-
Wilsons’ preference for an attorney prior to closing. (See id.)
For instance, Mr. Gﬁy Brusca, the rgbrese_ntative who pfepéred the loan application, would
have testified on whether he asked the Wilsons about theif attorney preference. Carlton Robinson
- and his staff had conversatioﬁé with the Wilsc;ns to schedule the closing, ,andAhe would 4have
testified about whether the Wilsons expressed an attorney rprefere.nce during those conversations
~or imrhediate_ly prior to the closing itself. Mr. Calvin Wilson, III likewise wéuld have testiﬁed
about the circumstances of the loan’s closing and whether his parents.expressed a preference for

an attorney other than Mr. Robinson. Thus, Quicken Loans’ Rule 56(f) affidavit “demonstrated a

likelihood that further 'discovefy will uncover additional [relevant] evidence.” See Baughman v.

Am. Tel. and Tel. Co., 306, S.C. at, 112, 410 S.E.2d at 543.
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Quicken Loans was not dilatory in seeking discovery because the Estate did not ﬁnalize.it.s
counterclaims until Octéber 22,2015. At the time the Estate filed its Motion for Partial Summary -
Judgment, Quicken Loans was still waiting for a ruling on its motion to strike the Sons’ untimely
asserted counterclaims—the resolution of which directly impacted the écope of the needed

depositions, especially Calvin O. Wilson, III’s. Thus, the Special Referee erred by granting

summafy judgment when discovery was still needed. See Baughman v. Am. Tel. and ’fel. Co.,
306, S.C. at 112, 410 S.E.2d at 543.

Moreover, th@ evidence that was before the Special Referee demonstrated, at a minimum,
the existenée of | a genuine issue of material fact as to whet.her Quicken Loans adequately
ascertained the Wilsons’ attorney preference. Quicken Loans’ representative Guy Brusca asked
the Wilsons’ who their preferred aﬁomey was during their initial teiephone interview on November
7, 2611. (AIP Checkﬁst; R. ) When the Wilsons said they had no preference, Mr. Brusca
electronically recorded that inforrﬁation on the AIP Checklist, which the Wilsons reviewed_aﬁd :
signed. (AIP ‘Checklist; R. ) In addition to their conversation with Mr. Brusca, the Wilsons
signed a loan application on November 7,2011. (11/7/11 Loan App.; R. __.) This loan application
contained a section for the Wilsons’ to list their breferred attorney. (Id. at p.4.) The Wilsons left
this section blank, eipreésing agéjn no preference. (Id.) While the Wilsons could have updated
their loan application or the AIP Checklist at any time, they did not.

Additionally, the closing attorney, Carlton Robinson, explained to the Wilsons their

"attorney preference rights under Section 37-10-102(a) prior to closing the loan. (Robinson Aff.

996-7;R. _.)°> Mr. Robinson would not have conducted the closing if the Wilsons had expressed

° The Order cites In re Breckenridge, 2016 WL 1583998 (2016) as saying Mr. Robinson could not
explain to the Wilsons their preference rights prior to conducting the closing. In re Breckenridge

was a lawyer disciplinary matter, and it was based entirely on the South Carolina Rule of

19



any. reservation about him. (Id.) Moreover, in conjunction with the closing, the Wilsons signed a

 Real Estate Closing Disclosure Form and an updated loan application confirming they had no

objection to Mr Robinson serviﬁg as their closing attorney. (See Real Estate Closing Disclosure -
Form; R. _ .; see also 12/14/11 Loan App. atp.4; R. )

The foregoiﬁg evidehce is more than the mere sc_intilld required to es'tab'lish'a genuine issue
of material fact making summary judgment improper. See Hancock, 381 S.C. at 3.30, 673 S.E.2d
at 803. The Special'Referee, however, ignored this-evidence. He also drew inferen_ce; in favor of
the Estate that should have been drawn in favor of Quicken Loans as fhé non-movant on this issue. |

(See e.g., Order p.7 (ignoring fact that Mr. Brusca electronically inserted information into the AIP

- Checklist); id. at pp. 10-11 (inferring that Carlton Robinson did not condﬁctv closing propérly or

ascertain the Wilsons’ attorney preference); R.__.) The Court should reverse the Order and remand

this case to allow discovery.. ‘

To the extent Respondeﬁts argue Quicken Loans conceded this issue can be decided as a
_mattér of law by filing cross—rﬁotions for summary judgment, :the argument must fail. Quickeh
Loans sought summary jlidgment .only on the Attorney Preference Statute’s safe hafbor provision.
(Mem. in Supp. Cross-Mot. Summary Judgmeﬁt Partt IGR. ) In contrést, the Estate’s Motion
for Partial Summary Judgment_arguéd that Quicken Loans faileld fo ascertain the Wilsons’ attorney
preference via any method. (Mot. for Partial Summary Judgrﬁent; R __.) Given Quicken Loans
did not seek summary judgment on the issue of compliance outside of the safe harbor prbvisions,

it has not conceded that the issue can be decided as a matter of law. Any reliance on Wiegand v.

US Auto. Ass’n is therefore misplaced.- Wiegand v. U.S. Auto. Ass’n, 391 S.C. 159, 705 S.E.2d

Professional Conduet. The Estate has not joined Mr. Robinson as a party to this action. Moreover,

. In re Breckenridge does not address the Attorney Preference Statute or how a lender can cpmply

with the statute. It is irrelevant to this appeal and should be ignored.
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432 (2011) (holding that parties only concede the issues put before the court by both parties’ cross-
- motions can be decided as matter of law).

"IIL. " Unconscionability is not a remedy for violations of the Attorney Preference Statute
and is inappropriate in this case. '

Quibken Loans has established its AIP Checklist properly ascertained thé Wilséns’ lack”of '
' preferenbe as to legal couhsel, and that Quicken Loans otherwise ascertained this lack of
preference prior to closing, satisfying the Attorney Preference Statute.. The Special Referee
disagreed, holding that Quicken Loans failed to satisfy the statute. Wifhout articulating how such
a failure actually hurt the Wilsoné, or how the traﬁsaction in generaléthat substantially reduced
their interest rate and netted them some $14,000.00 in cash—ac'tually hurt the Wilsons, the Special
Referee concluded Quiéken Loans’ conduct was unconscionable under S.C. Code Ann. § 37-10-
105(C). ThlS finding has profound ifnplicatio.ns- as it allows',. for example, the court to “refuse to
enforce the agreement.” S.C. Code Ann. § 37-10—1 05(C)(1). This Court should reverse the finding |
of unconscionability and that the remedy exists for an attorney preference violation.

A. Section 37—10-105’(C), allowing a finding that “the égreement or transaction .is

~ unconscionable. .. at the time it was made, or was induced by unconscionable -
conduct,” does not apply to Attorney Preference Statute violations. '

. The Special Referee erred in holding a borrower could Ahave‘ a mortgage lban declarcd
V unconscioﬁable under Section 37—10—105(C) for violatidns' of the Attorney Preference Statute.
That remedy iS‘nof available for violations of Section 37-10-102, but is instead a remedy for
unconscionable transactions or agreements. The sole remedy for Violations of Attorney Preference
Statute violations is set fdrth in Section 37410—105(A)%acma1 damages or a statutory penalty.
Section 37-10-105 states in releyant part: | |
' (A) If a creditor violates a provision of thls chapter, the debtor has a ,
cause of action, other than in a class action, to recover actual -

damages and also a right in an action, other than in a class action, to
recover from the person violating this chapter a penalty in an amount
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determined by the court of not less than one thousand five hundred
dollars and not more than seven thousand five hundred dollars. . . .

* * *

(C) If the court finds as a matter of law that the agreement or

transaction is unconscionable pursuant to Section 37-5-108 at the

time it was made, or was induced by unconscionable conduct, the
*court may, in an action other than a class action:

(1) refuse to_enforce the agreement, or a term, or part of the
agreement or transaction that the court determines to have been
unconscionable at the time it was made;

(2) enforce the remainder of the agreement without the
unconscionable term or part, or limit the application of the
unconscionable term or part to avoid an unconscionable result;

(3) rewrite or modify the agreement to eliminate an
unconscionable term, part, or result and enforce the new
agreement; or :

(4) award:

(a) not more than the total amount of the loan finance charge '
and allow repayment of the unpaid balance of the loan without
any finance charge;

(b) not more than double the amount of the excess loan finance
charge or other charges or fees actually received by the
creditor or paid by the debtor to a third party; and
(c) attorney’s fees and costs.

S.C. Code Ann. § 37-10—105(A) & (C) (emphasis added).

The introductofy language of subpéragraphs (A) and (C) distinguish the availability of
these two distinct remedies. Squaragraph (A) provides a remedy of actual damages and a penalty
~of $1,500-$7,500 ;f[i]f a creditor violates a provision of this chapter.” S.C..Code Ann. § 37-10—
. 105(A). The Attorney Preference Statute is part of the same chapter (Chapter 10, Title 37,

meaning that a violation of the Attorney Preference Statute subjects the lender to a claim for actual

damages and a penalty of $1,500-$7,500.
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Subparagraph (C)—allowing a finding of unconscionability—in contrast,., does not state

that it is availablé “lilf a creditor violates a provision of this chapter.” Cf. SC Code Ann. § 37-

lO-lOS(A). Rather, the triggering language is “[i]f the court finds as a matter of law that the

agreement or transaction is ﬁnc'onscionable .. at the-time it was made, or was induced by
unconséionablé conduct.” S.C. Codé Ann. § 37-10-1.05(C). |

_ .Thc unconséionabilify rerﬁédies set forth in S.C. ACodé Ann. § 37-10-105(C) are ﬁot

available for Attorney Préference Statute violations. -Section' 3V7-10-105(C) only applies when

either (1) “the agreement or transaction is unconscionable pursuant to Section 37-5-108 at the

time it was made,” or (2) “[the agreement or transaction] was induced by unconscionable

conduct.” S.C. Code Ann. § 37-10-105(C) (emphasis added). “Agreement” is defined under the

Consﬁmer Protection Code as “the bargain of the parties in fact as found in their language or by

" implication from other circumstances including course of dealing or usage of trade or course of

performancg.” S.C. Code Ann. § 37-1-301(3). Whﬂe not defined in the Consumer Protection

Code, a “transaction” is generally defined as “an exchange or transfer of goods, services, or funds.”

‘Merriam Webster’ Collegiate Dictionary 1327 (11th ed. 2007). Ascertaining whether a consumer

has a preference for an attorney prior to a mortgage loan closing is not a “bargdin in fact” or

"‘_‘transfer of goods.” Where an attorney preference disclosure form is used, the parties do not

exchange consideration for it—it is not a separate transaction.  Further, as discussed below, the
AIP Checklist was not incorporated into the mortgage loan contract, and it did not alter any of the .

substantive terms of that contract. Because ascertaining a borrower’s attorney preference is not an
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- “agreement” or “transaction,” subsection (C) does not apply to violations of the Attorney

Preference Statute.!0
Furthermore, constrL‘lingA subsection (C) to impose penalties for a i_liolation of the Attorney
Preference Stafute Would_ nullify the “1997 afnendments to § 37-10-105[, which] changed the

penalty structure to a per debtor penalty and prohibit[ed] class actions.” Tilley v. Pacesetter Corp.,

355 S.C. 361, 370, 585 S.E.2d 292, 296 (2003). “The purpose of the amendment was to decrease
- liability for violations of the attorney and insurance preference s_tatutes.”‘ Id. (emphasis added).
AddresSingthe 1997 amendments and how they applied to violations of the Attorney Preference

‘Statute, the South Carolina Supreme Court explained that subsection (A) is the only “relevant part”

of § 37-10-105 to consider. Id. Thus, the Special Referee erred in holding that subsection (C)
applied to the Estate’s attorney preference claims.!!

B. The Special Referee erred in holding that Quicken Loans’ conduct was
unconscionable under Section 37-10-105(C). '

Even if the remedies in Section 37-10-105(C) are available for attorney preference claims,

the Special Referee erred in finding that Quicken Loans’ conduct was unconscionable in this case.

10 The General Assembly added subsection (C) to Section 37-10-105 in 1996 to provide borrowers |

" - with a remedy for unconscionable first lien mortgage transactions. Such a remedy was necessary

because first lien mortgage transactions are not subject to the Consumer Protection Code outside
of Chapter 10. See S.C. Code Ann. § 37-3-105 (stating that a consumer loan does not include a
first lien mortgage). Prior to the amendment adding subsection (C), therefore, borrowers had no
remedy for first mortgage loans that otherwise satisfied the unconscionability criteria in S.C. Code
Ann. § 37-5-108. '

I The Order cites Green Tree Financial Corp. v. Fleming 95-CP-40-4282 (S.C. Comm. Pleas Feb
2,2002) to support its conclusion that Section 37-10-105(C) applies to attorney preference claims.
In Fleming, the lender affirmatively admitted that it had no policy or procedure to attempt to

- comply with Section 37-10-102. Moreover, the lender in Fleming did not raise the issue of whether

Section 37-10-105(C) applied to attorney preference claims, and the South Carolina Supreme
Court has since recognized that unconscionability is not available for violations of the Attorney
Preference Statute. See Tilley, 355 S.C. at 370, 585 S.E.2d at 296 (explaining that subsection (A)
is the only “relevant part” of § 37-10-105 to consider when addressing attorney preference
violations).
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The Estate did not show that any provision of the Note or Mortgage was unconscionable when

* they were entered into. It also did not show that Mrs. Wilson was induced into entering the

mortgage loan by any wrongful action by Quicken Loansv. Thus, the Special Referee erred by

‘granting summary judgment in favor of the Estate on the issue of unconscionability.

~ Under South Carolina law, unconscionability is defined as “the absence of meaningful
choice on the part of one party due to one-sided contract provisions, fogether with terms that are
so oppressive that no reasonable person would make them and no fair and honest person would

accept them.” York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 85, 749 S.E.2d '139, 148 (Ct.

App. 2013) (emphasis added). South Carolina law thus requires both procedural and substantive

unconscionability. See Fanning v. Fritz’s Pontiac-Cadillac-Buick, inc., 322 S.C. 399, 403, 472
S.E.2d 242, 245 (1996) (affirming finding of no Consumer Protection Code violation where the
plaintiffs had a meaningful choice in accepting a procurement fee and continuing with the
transaction). The mere fact that a contract is one of adhesion doéé not ﬁlake'it unconscionable;

unconscionability “requires a greater showing.” Lackey v. Green Tree Financial Corp., 330 S.C.

388, 393, 498 S.E.2d 898, 901 (Ct. App. 1998).

The Estate did not establish substantive unconscionability. The refinance loan provided
favoréble terms to the Wilséns. It provided them a 3.99% fixed interest rate, which was 2.385%
lower than their existing ioan. (Comp_aré Note; R. _, with Wells Fargo Payoff Statement; R.  .)
It also gave them $14,178.66 in cash, which accomplished their stated purpose for seeking a
refinance loan. (_Settlemen;t Statement; R. _ ; see @ 11/7/11 Loan App.; R. __.) The Wilsons
were able to afford their monthly payments, and the loan did not -go into default for nearly three
years, which undercuts any argument of substantive unconscionability. (Am. Compl. 13 ;‘ R. )

see also Moore v. Wells Fargo Bank, No. 09-40229, 2012 Bankr. LEXIS 1085, at *14 (Bankr. S.D.
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W. Va. 13, 2012) (holding as a matter of law that there was no basis for plaintiff’s substantive
ﬁnconscionability c;laim where plaintiff acknowledged that she was able m.ake payments Vf'o‘r at
least a year after _shé received it).

The Estate did not identify a single term of the mortgage loan that was uncdnscionable. It
further failed to identify any term that would have been different if Mts. Wilson had éxpreséed a
preference for an attorney to vclose thé' loan. Facing allegations identical to those raisgd'by the

Estate, United States District Court Judge Michele Childs recently héld that allegations of attdrney

Vpref.erevnce violations do not constitute substantive un'cons.cionability. Mosely v. Oﬁicken Loans,
Inc., No. 1:16-cv-00384, 2016 WL 3551999, at *4 (D.S.C Juﬁé 30, 2016). Judge Childs expiained
- that “[e]ven though Plaintiff has alleged fhat Defendant’s conduct deprived him of a m_eaningfui ‘
‘choice as to his-choi_ce of attorney, Plaintiff has not alleged that any' term of the 1§an agreement
was so oppressive that no reasonable person :would accept thé agreement.” Id. (dismissing
unconscionab’ility'élaims based solely on alleged attoméy preferencé violation). Because the
identity of thé closing attorney did not render any of the Ioén’ s termg substanti\fely unconscionable,
the Estate is not eﬁtitled tb relief under Section 37-10-105(C). See m, 322 S.C. at '403, 472 |
S.E.2d at 245.

Moreover, the Estate did not eStablish procedural. unéonscionability. In érder to rendef a
‘ fmding of unconscionability, the Special Refereé must héve given consideration to Severai factors,
including whether “the seller, lessor, or ieﬁder knowingly I‘las taken advantage of the inability of
the consumer or debtor reésonably ‘to protect his interests by reason of physical or mentai
infirmities, ignorance, illiteracy, inabilit}{ to understand the language of .the égreement, of similar
factors.;’ S.C. Code Ann. § 37-5-108(4)(a)(iv). The Estate submitted no evidence to show that |

any of these factors exist in this case. See Mosley, 2016 WL 355199, at *4 (holding allegation of
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attorney preference violation is “not consistent with the factors listed under section 37-5-108(4)™).

‘There was no evidence showing that Mrs. Wilson was physically or mentally infirm when she

signed the AIP Checklist, the Note, or the Mortgage. There was also no evidence that Mrs. Wilson

was ignorant, illiterate, or unable to understand the terms of the Loan. Moreover, even if Mrs.

‘Wilson did have any of these characteristics, the Estate did not show that Quicken Loans knew

“about them or that it intentionally exploited them.

" The Estate further failed to identify any terms that were hidden from Mrs. Wilson when

she aﬁplied for, and eventually closed on, the loan. To the contrary, South Carolina law presumes

that Mrs. Wilson understood the terms of thg documents she sigﬁed. See Sanders v. Allis Chalmers
Mfg_. Co.,2378.C. 133,139 115 S.E.2d 793, 796 (1960) (holding that a.party Whé signs a contract
is pre‘sumed to know its terms and is bound them). A South Carolina licensed attorney, Carlton -
Robinson, closed the loan and explained the closing documents and applicable laws to the Wﬂsons.
(Robinson Aff. qY ‘_6—7; R. _) Moreover, the only evidence concerning how the Wilsons

themselves viewed the closing process states that they were “treated to outstanding service by

Quicken-personnelé’ and “/afll questions [they] asked [were] answered effectively and very

helpful.” (Client Survey (emphasis added); R. .) Moreover, the Wilsons were free to obtain

financing from any lender of her choosing. Therefore, the Estate failed to show that Mrs. Wilson

‘and her husband lacked any meaningful choice before entering into the Loan. Thus, the' Estate

failed to establish procedural un(V:on'scionability,. and the S‘peciél Referee erred by ruling in its
favor. See Fanning, 322 S.C. at4403, 472 S.E.2d @t 245.

Lastly, the Estate did not establish unconscionable inducement. The Second Amended
Answer and »Cou'nterclaim. does_ not contain any allegatioﬂs concerning unconscionable

inducement. Indeed, Quicken Loans did not induce Mrs. Wilson into the Loan by making
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representations to her about the identity of the closing attorney. There is also no evidence that
Mrs. Wilson decided to apply for, and eventually enter into, the Loan based on the identity of the
closing attorney. Because the ability to express a preference for a closing attorney did not induce
Mrs. Wilson into entering the Loan, the _Estate has failed to establish unconscionable inducement.
See Mosely, 2016 WL 3551999, at *4 (“There is no allegation fhat Plaintiff chose to apply for the
loan based on statements made, or conduct, by Defendant regarding Plaintiff’s ability to choose

an attorney for closing. Accordingly, Plaintiff has not stated a claim for unconscionable

inducement.”); see also McFarland v. Wellé Fargo Bank, N.A., 810 F.3d 273, 285 (4th Cir. 2016)
(recognizing that unconscionable iﬁducement claims under state consumer protection codes
generally require a showing of “affirmative misrepresentations or active deceit”). The Special_
Referee erred in holding that the Estate was entitled to relief under Section 37-10-105(C).

C. The Special Referee’s findings of an unlawful waiver and unlawful furnishing
of an attorney do not support a finding of unconscionability.

In arguing that the loan was unconscionable, the Estate ignored the actual, favorable terms
of the Loan, as well as Mrs. Wilson’s personal experiences in applying for it. Instead, the Estate
argued, and the Special Referee held, that the Loan was unconscionable because during its

origination there was (1) a waiver in violation of S.C. Code Ann. § 37-1-107 and (2) an unlawful

“furnishing of an attorney in violation of S.C. Code Ann. § 40-5-320 and conduct-contrary to the

holding in State v. Buyer’s Service, 292 S.C. 426, 357 S.E.2d 15 (1987). Neither of th(;se
arguments establish procedural or substantive unconscionability or unconscionable inducement.
Section 37-1-107 only bars attempts by creditors to force a borrower to waive a right under
the South Carolina Consumer Protection Code as a condition of an agreement or settlement. S.C.
Code Ann. § 37-1-107 (“[A] buyer, lessee, or debtor may not waive or agree to forego rights or

benefits under this title.”). Section 37-1-107 is a self-enforcing remedy—if a creditor obtains an
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improper waiver, the waiver is simply ineffective and the consumer’s rights remain. It is not a

duplicative protection of the attorney preference right already guaranteed by Section 37-10-102.
See State v. Sweat, 379 S.C. 367, 377, 665 S.E.2d 645, 651 (Ct. App. 2008) (“A statute should be
so‘c.onstrued that no word, clauée,. sentence, provision or part ';s,hall be rendered surplusage, or
superfluous.”). |

| Furthér, waiver is afact issue, and there is no evidence it occurred heré. The AIP Checklist
does not state that Mrs Wilson waived her attoi‘ney preference rights by sigﬁing it. The form
allowed her to express a preference—sﬁe had rione. “A waiver is a Voluﬁtary and intentionai
abandonment or relinquishment of é known right.” King v. James, 388 S.C. 16, 29, 694 S:E.2d
35, 42 (Ct. App. 2'010). Courts construing non—wai\;er étatﬁtéé similar to Section 37-1-107 have
N found that they apply to binding contracts that expressly state the borréwér is_waiving. a specific -

right or claim under a consumer protection statute. See Schneider v. Liberty Asset Mgmt., 251

P.3d 666, 669 (Kan. Ct. App. 2011) (no waiver where contract did not expressly - state that
consumer was waiving claims under the Kansas Consumer Protection Act Claim); see also

Prudential Ins. Co. of Am. v. Jefferson Assoc., Ltd., 896 S.W:2d 156, 164 (Tex. 1995) (holding-

that a clause expressly stating that consumer was waiving statutory rights was unenforceable but

a provision stating that consumer was taking property “as is” was not a waiver of statutory guaranty

rights and did not violate a noﬁ-waiver statute); Groleau V Russo-Gabriele, 32 Mass. L. Rptr. 51 3,
af *17 (Mass. Super. Ct. Dec. 5, 2004) (no waiver Where addendum to contract did “not §vaive the
owner’s statutory rights by its terms . . . [and did] not waive rights in a clear and conspicuous Way,
which wéuld brdinarily be expectedv in a consumer transaction where the business person claims a

waiver of statutory consumer protection rights.”).
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Mrs. Wilson voluntarily signed the AIP Checklist, which stated clearly: “I (We) have been
informed by the lender that I (we) have a right to select legal counsel to represent_ me (us) in all
matters of this transaétion relating to the closing of the loan.” (AIP Checklist; R. . ) She did not
waive or forgo anything by signing the AIP Checklist. See James, 388 S.C. at 29, 694 SE2d at |
42 (stating there must be a “relinquishment” of a right for wa'iver‘ to 'exis;t). Therefore, Quicken - '
Loéns did not violate Section 37-1-107, and even if it did, the result is that Mrs. Wilsons® attorney 4
preference rights remain—not unconséionability or any oth_er remedy.

| Further‘rhor_e, the Special Referee also erred in finding unconscionability based 6n Quipken

Loans’ alleged violation of Section 40-5-320 and the holding of Buyer’s Service. Section 40-5-

320, as recognized in Buyer’s Service, prohibits corporations from furnishing. legal advice,
practicing as an attorney at law, or holding themselves out to the public as being able to do either. -

See Buyers Serv. Co., 292 S.C. at 430, 357 S.E.2d atl7. Section 40-5-320 is a criminal

enforcement .statute, and it does not provide a remedy .fpr alleged violations of the Attorney
Preference Statute. - |

The hearing on the Estate’s Motion for Partial Summary Judgment was a summary
‘ procéeding without a jury. It was not a proceeding in which the Special Referee could determiﬁe
that Qui.cken Loanslviolatéd a crinﬁnai statute, and by doing so, Quiéken Loans was denied. its
consﬁtuﬁonal right to a jufy trial despite its pending motion requesting pne. See R_ainéy v. Haley,
404, S.C. 320, 332, 745 S.E.2d 81, 87 (2013 (Beatty, J. concurring) (“[A] declaratory judgmenf
action is not the appropriate proceeding for determining guilt or innocence in criminal matters. If
we were to perrrﬁt this type of reiief, Respondent would be denied her constitutional right to a jury
trial.” (citing W.E._ Shipley, Annotation, Validity, Construction, and Application of Criminal

 Statutes or Ordinances as Proper Subject for Decldratory Judgmént,_ 10 -A._L.R.3d 727, § 2 (1966
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& Supp.2013)). Moreover, the Estate does not have authority to enforce a criminal statute such as

Section 40-5-320, and allowing it to do so indirectly through an attorney preference claim was
improper. Id. (explaining that private citizens lack authority to seek relief through criminal
statutes).? The Special Referee erred, therefore, by holding that Section 40-5-320 and Buyer’s.
Service could be used to establish unconscionability for purposes of Section 37.-10—‘1 05(C). The
Order should be reversed. |

IIl.  The Estate’s attorney preference counterclaim under section 37-10-105(a) is time-
barred. '

.Section 37-10-105(A) states that “[n]o debtorn may bring an action for a violation of this
chapter more than threé years aftér the violation occurred.'” S.C. Code Ann. § 37-10-105(A). The
loan ciosed on December 14, 2011. (Note; R. ) The Estate did not file its counterclairﬁ until
more than thr_ee years later oﬁ June 19, 2015. Thus, it is time-barred.

There is an exception to the three-year statute of limitations that applies to afﬁrmatiye
defenses: “This subsection doés not bar a debtor from aéserting a violation of this chapter in an

action to collect a debt . . . as a matter of defense by recoupment or set-off in such action.” S.C.

Code Ann. § 37-10-105(A) (emphasis added). The Special Referee erred by taking this exception
for affirmative defenses and extending it to the Estate’s counterclaim under Section 37-10-105(A).

(Order p. 10-11.)

12 To the extent the Order suggest that Quicken Loans engage in the unauthorized practice of law,

‘it should also be reversed. Determining whether an act is the unauthorized practice of law-is within

the sole province of the South Carolina Supreme Court, and therefore, such allegations cannot be
used to support civil causes of action. See Hambrick v. GMAC Mortgage Corp., 370 S.C. 118,

124, 634 S.E.2d 5, 8 (Ct. App. 2006) (affirming dismissal of common law claims because they

were “intertwined with” allegation that lender in loan closing engaged in the unauthorized practice
of law because no private right of action exists for the unauthorized practice of law).
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- The Estate’s counterclaim is not a “defense” because it affirmatively seeks monetary
damages, civil penalties, and attorneys’ fees—regardless of whether Quicken Loans prévails on

its foreclosure action. (Sec Am. Answer & Countercl. {139 & 49; R. _ ); see also Branch Banking

V._Grgy, 2015-UP-439, 2015 WL 5050823; ét *1 (S.C. Ct. App. Aug. 26, 2015) (applying three-
year statute of limitations to bar counterclaims assgrfed under Section 37-1 0-105 (A)). In fact, the
Estaté conceded during the summary judgment hearing that it was limited to.recéiving a setoff
under Section 37—10—105(A) due to the statute of limitatiéné. (Hr. Trans. p. 37 (“[T]hat,’é a setoff,

we admit to that . . ..”).) Quicken Loans is not seeking money damages in a deficiency judgment

(Am. Compl. p.l; R. .), so there is nbthjng to set off by way of a défense. & First Fed. Sav.

Bank v. Knauss, 296 S.C. 136, 138, 370 S.E.2d 906, 907 (Ct. App. 1988) (noting that setoff is a

- proper defense to a foreclosure action only if deficiency is sought). As such, this portion of the

Order should be reversed.

IV.  The Special Referee erred in denying Quicken Loan’s jury trial demand and Motion
to Amend the Pleadings. : .

Ru1¢ 38 of the South Carolina Rules of 'CiVil'Procedﬁe “preserves inviolate” the right of a-
trial By jury as declared by the Constitution or as given by a statﬁte of Soﬁth Carolina. Rule. 38(a),
SCRCP. Pursuant to Rule 53(b), after a case has been referred to a special referee, [a]ny party
fnay requést a Jury pursuant to Rule 38 on any or all 'issues triable o_f right by a jury, and ﬁpon the |
filing of a Jury demand, the matter shall be feturned fo the circuit court.’; Rule 53(b), SCRCP.

On October 22, 2015, Mrs Wilsoh’s sons, Wayne and Calvin‘Wilson (the ;‘Soins”), filed
an Answer and Counterclaim assertin:g> counterclaims ideritical to the -Estate’s'. (Sons’ Answer &
Coﬁritercl.; R. _) Quicken Loans moved to strike the Son’s Answer and .Co'.unterclaAim as.
untimely under Rule 12(f). (Mot. to Strike; R. ;.) Quicken Loans’ Motion to Strike to.lled its

tinie to answer the Sons’ Answer and Couﬁterclaims. See Rule 12(a), SCRCP. While its. Motion
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to Strike was still pending, Quicken Loans filed a Notice of Demand for Jury Trial pursuant to

Rule 38, SCRCP. Quicken Loans’ jury demand was timely filed before “the last pleading directed”

to the issues raised in the Sons’ counterclaims was served. See Rule 38, SCRCP (allowing jury |
trial demand-to-be filed within ten days of the last pleading). The Speéial Referee erréd; therefore,
by failing to immediately transfer this case to the Circuit Court’s ge;ieral docket for a jury trial.
Rule 53, SCRCP." | | | |

The Special Referee further efred by denying Quiéken Ldans’ Motion to Amend the |
Pleadings to assert la breach of contract claim based on a Compliance Agreemént signed by the
Wilsons and to demand a jury trial on that claim.* The Special Referee held fhat Quicken Loans’

breach of contract claim was bared by the Probate Code’s no-claim statute, S.C. Code Ann. § 62-

3-803." (Order p.2) This holding is incorrect because Quicken Loans’ claim did not arise until the

Esfa’_te breached it on March 7, 2016, which was after Mrs. Wilson’s death. (Mot. to Am. Ex. A;
R. ) Section 62-3-803 (c)(2) states that “[a]ll claims against the decedent’s estate which aﬁse at
or after the death of the decedent . . . are barred . . unless presented . . . within the later 6f eightr
months after it arises [or one year after the decedent’s death].” S.C. Code Ann. § 62-3-803(c)(2)

(emphasis added). Because Quicken Loans sbught leave to assert this claim within eight months

after it arose, it was not barred by Section 62-3-803. Therefore, the Order should be reversed, and

Quicken Loans should be allowed to assert this claim and have-it decided via a jury trial.

13 Further, because the Estate’s counterclaims attempt to interject allegations of criminal liability,
Quicken Loans has a constitutional right to a jury trial on those counterclaims. See supra, Part
II.C. :

4 The Compliance Agreement required the Wilsons to re-sign or correct any of the closing
documents that contained errors of fact or law. (See 2/12/16 Ltr.; R. __.) On February 12, 2016,

~ Quicken Loans made a written demand for the Estate to fulfill its obligations under the Compliance
- Agreement. (Id.) The Estate breached the Compliance Agreement by failing to re-execute the

relevant 'docu_ments within seven days of Quicken Loans’ demand. (See id.)
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V. The Special Referee erred by relying upon protected testimony from a non-attorney
preference case. »

Tn order to be considered, materials offered in support of a motion for summary judgment

“must set forth facts which would be admissible in evidence.” Rule 56(¢), SCRCP; see also

Montgomery v.-CSX Transp., Inc., 362 S.C. 529, 543, 608 S.E.2d 440, 447 (Ct. App. 2004) (“Our
appéllate courts have interpreted Rule 56(e) to mean materials used to support or refuté a motion
for summary judgment must be those which would be admissible in evidence.”). Aside from the
AIP Checklist, which shows Mrs. Wilson had no preference for an attorney, the Special Referee
relied almost exclusively upon protected and inadmissible testirhony from an unrelated lawsuit
involving different parties-and different claims—non-attorney preference claims. This testimony

came from an ongéing proceeding in the original jurisdiction of the South Carolina Supreme Court

captioned as Vance Boone et al. v. Quicken Loans, Ap. Case. No. 2013-002288 (the “Boone”
action). (Order. pp. 2-3.)

A. Testimony from the Boone action was inadmissible in this case due to the
Confidentiality Order. '

In the Boone action, Judge Diane Goodstein, sitting as a Special Referee, entered a

Conﬁdéntiality Protective Order (“Confidentiality Order”) due “to. the confidential and
~commercially sensitive nature of the testimony and documents atissue. (Confidentiality Order; R.

_.)7 The Confidentiality Order allowed either party to designate documents and deposition

transcripts as confidential so-that could not be used for any purpose outside the Boone action. (Id.
at3; R. _ .) The Estate’s attorneys are also the attorneys for the plaintiffs in the Boone action

and are, therefore, bound by the Confidentiality Order. -

Pursuant to the Boone Confidentiality Order, Quicken Loans designated as confidential

pages 10-53 of the transcript of the deposition of Jeffrey Campbell and pages 11-43 of the
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~‘transcript of the deposition of Jenna Randall, both of whom Were Quicken Loans corporate
representatives on topics other than attorhey preference. (See Letter dated June 22., 2015;R. )
‘At the evidentiary hearing, couhfsel" for the m plaintiffs tead these confidentially marked
deposition excerpts into the record. These confidential deposition excerpts contained the
testimony relied upon by the Spectal Referee in the Order. (See Ex. 8 to Defendant’s Appendix to’
Moti‘on‘for Pai‘tial Summary Judgment; R._.). Speciﬁcally, the Speciai Referee’s Order in this
| case relies upon testimony .from pages 10-11, 13-29, and 32-35 of the depoeition of Jeffrey
) Catnphell' and pag-es' 14, 24, 33-365 and 41 of the deposi_tion of Jenna Randal, all of whichwere '
designated as confidential in Boone. (See Q) Quicken Loans also designated a Master Services
Agreement between Quicken Loans and Title Source, Inc. ae Confidential. Over Quicken Loans’.:
obj ection in this cztée, the Estate presented the terms of this eonﬁdential document to the Speciel
Referee along with testimony of Brian Hughes (who is not an employee -ot reofesentative of
Quicken Loans) discussing those terms—even though the conttact was not drafted or executed
until over two years after. Mrs. Wilsoh’s loatn closing. (Seeid.) The Special Referee felied upon
this protected evidence from Boone in hlS Order in this case. (See Order. pp 8 & 16. )

The fact that the deposmon test1mony was read durmg the ev1dent1ary hearing in the Boone
action did not remove 1t'from the protect1ons and obhgatlons imposed by the Confidentiality Order.
Indeed, the _Conﬁdentiality Order expressly states as follows:

[A]l material pret/iously designated confidential shall continue to
be treated as subject to the full protections of this Order until one of
the following occurs:

(1) the party who claims that the documents are conﬁdentlal
- withdraws such de31gnat10n in writing;

2) the party who clalms that the documents are confidential fails to,

move timely for an Order designating the documents as conﬁdent1a1 :
as set forth in paragraph 8.b. above; or
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(3) the court rules that the documents should no longer be
designated as confidential information. -

A '(Conﬁdentiality Order § 8(c).) None of these three events have occurred. fhe Confidentiality
Order further states that “[a]ll provisions of this Order restricting the use of documents designated B
cedﬁdential shall continue to be binding after the conelusion of the ﬁtigatien unless otherwise
agreed.” (Id. at 7 9(a).)

Courts across the country have repeatedly rejected attempts to offer evidence that was

| subject to a protective order in an unrelated matter. See e.g., Hunter Eng’g Co. v. Hennessy Indus.,
Inc., Case No. 4:08 CV 465, 2010 WL 1186454, at *6 (E.D. Mo. Mar. 29, 2010) (enjoini:dg and

holding party in contempt for using documents in subsequent litig'atioh ‘which were obtained in

prior litigation and subject to confidentiality protective order); see also Wolters Kluwer Fin. Servs.

Inc. v. Scivantage, Case No. 07 CV 2352, 2007 WL 1498114, at *9 (S.D.N.Y. May. 23, 2007_)'

(enjoining use of documents subject to confidentiality protective order); see also In re Biovail

Corp. Sec. Litig., 247 F.RD. 69, 70 (S.D.N.Y. 2007) (same). Because the deposition testimony

submitted by the Estate over Quicken Loans™ objection was subject to the Cenﬁdentiality Order,
the Special Referee erred by censidering it.

B. Testimony froxh the Boone action was inadmissible under the South Carolina °
Rules of Evidence. :

Testimony from the Boone action was also inadmissible pursuant to Rule 404(b) of the
South Carolina Rules of Evidence. Rule 404(b) states that that “[e]y’idé‘nee of other crimes,

wrongs, or acts is not admissible to prove the character of a person in order to show action in -

| _. conformity therewith.” Rule 404(b), SCRE. “Evidence of similar acts has the potential to be

exceedingly prejudicial.” Pope v. Heritage Communities, Inc., 395 S.C. 404, 426-27,717 S.E.2d

765,777 (Ct. App'. 2011) (citing Branham v. Ford Motor Co., 390 S.C. 203,230, 701 S.E2d 5,19
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(2010)). “Accordingly, a plaintift must presént facts showing the other acts were substantially

similar to the event in issue.” Id. ( emphasis added); see also Whaley v. CSX Tranvspf, Inc., 362
S.C. 456, 483, 609 S.E.2d 286, 300 (2005) (“Because evidence of other accidents may be highly
prejudicial, [a] plainﬁff must present a factual foundation for tﬁe court to determine that the other
accidents were substantially'similar to the accident at issué.”).15

Here, the Boone action, which is still pending, does not concern attorney preference claims.
Moreover, the Estate did not present any evidence éoncerning the facts that were at issue in the
Boone action. In his Ofder, the Special Referee identified the names and positions of the

deponents, but he did not make any findings as to how the facts and issues in the Boone action are

substantially similar to the facts of this case. (See Order p. 2.) Furthermore, the Estate offered no

" evidence concerning the people and processes that were actually involved in the origination of

Mrs. Wilson’s loan. Despite this lack of evidence, the Special Referee simply assumed-that the
tcstimony from the Boone action, which comes from people who had .no personal involvement
with Mrs. Wilsoh’s loan, accurately describes how Mrs. Wilson’s loan application was handled
and how Her preference for an attorney was ascertained. (See id.). Because the Estate did ndt

establish a foundation for how the testimony from the Boone action is substantially similar to the

instant case, the SpeciaI Referee erred by considering that evidence. The Order, therefore, should

be reversed.

15 Notably, South Carolina Rule of Civil Procedure 32, which governs the use of deposition
transcripts. as evidence at hearings and trial, does not provide a procedure for using deposition
testimony from one action as substantive evidence in an unrelated proceeding. - See Rule 32,
SCRCP. Furthermore, Quicken Loans’ representatives were not identified to give Rule 30(b)(6)
testimony on attorney preference issues. Therefore, any testimony from the Boone action touching
on attorney preference issues was lay testimony that cannot bind, or be used against, Quicken
Loans. ‘
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CONCLUSION

Mr. and Mrs. Wilson benefited substantially from mortgage transaction at issue, obtaining

a significant reduction in their interest rate and some $14,000 in cash. The Wilsons signed the AIP"

Checklist acknowledging their right to select legal counsel and indicating that they would not use

the sel;vices ’of legal counsel. They did not express, at any time, a »desire for specific counsel of
their choice, and did not eéxpress any problem with the a&omey that ultimately closed the
transaction. Thé loan closed without issue, and the Wiléons indicated they received “excellent”
service. They made their payments for nearly three years.. The loan only went into default after
Mr. Wilson had ciied, and just before Mrs. Wilson passed away. Every iﬁdication is that the
Wilsons were satisfied with the ;cransaction. |

There was no attornéy preféfence violation in this case. Quicken Loans properl'y
ascertained thej Wilsohs’ preference thréugh the AIP Checklist, in compliance with the safe harbor
brovisions of the Attor.rlgy Preference Stafute. Even if the AIP Checklist did not satisfy the safe
harbor, there exists a genuine dispute, with the need fGr additional discovery, as. to whether
Quicken Loans otherwise sétisﬁed the statute. Mor_eox@r, the Special Referee érred in concluding
that Quicken Loaﬁs’ condﬁct was'unconscionable,' triggering availability of remedies including
refusing to enférce the agreement. The tranSactidn'was beneficial to the Wilson;, and there is no
indication any attorney preference violation harmed the Wilsons in any way.

For these reasons, and the additional reasons set forth above, this Court should reverse the

Special Referee’s Order and remand this case so that the parties may complete discovery and

~ conduct a trial. |

[SIGNATURE ON FOLLOWING PAGE]
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