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STATEMENT OF ISSUES ON APPEAL

As to Appellant’s Fraudulent Intent Argument:

1.

Has Appellant failed to preserve its arguments that Bob Bright did not
know of the contract and could not have acted with fraudulent intent (i.e.
Section A of Appellant's Argument) when it did not raise such argument in

either directed verdict motion: or its Motion JNOV as to the breach of

“contract accompanied by fraudulent act claim and it, in fact, conceded that

evidence of pretext can establish fraudulent intent?

Has Appellant failed fo preserve its arguments that Parker presented no
evidence of fraudulent intent, that the October 21 warning Bright issued
cannot evidence fraudulent intent, and that fraudulent intent cannot be
inferred from facts preceding the formation of the contract when it did not
raise su.ch arguments in a directed verdict rﬁotion?

Has Appellant failed to preserve the arguments referenced in the
preceding issue when it failgd to timely raise the issues in a post trial
motion? |

Has Appellant failed to preggwe the arguments referenced in Issue 2
above when its belated efforts to argue the points were not ruled upon by

the trial court?

| Has Appellant failed to preserve arguments when it never objected to the

jury charge that do not discuss a factual issue to be resolved in order to

resolve a legal principle Appeilant claims mandates reversal?
Has Appellant failed to establish grounds for reversal when its statements

of fact are based solely on a view of certain evidence in the light most
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favorable to Appellant, when there is disputed evidence on the points
raised, when Appellaht’s witnesses were routinely impeached at trial, and ‘
when Appellant has already conceded that evidence of pretext establishes

fraudulent intent?

‘As to Appellant’s Independent Fraudulent Act Argument:

7.

Did the trial court properly recognize that'AppelIant’s giving of multiple
pretextual reasons for Parker’s termination constitute related acts that are
distinct from the act of terminating employment itself?

Should this Court abolish 'the breach of contract accompanied by
fraudulént act claim in the erﬁployment context where the issue was not
preserved, the claim in this qontext is established in binding precedént,

and this Court has already has rejected the argument that basic principles

~of contract law should not apply as to employment contracts?

STATEMENT OF CASE

Parker commenced this action on April 29, 2014. Parker's Amended

Complaint sets forth a claim for breach of contract accompanied by fraudulent act

(‘BOCAFA).

This matter came to trial on September 28, 2015. The jury heard

evidence on September 28, Septe?nber 30, and October 1%. The parties

presented closing argument on Cctober 2" and the jury deliberated and

returned a unanimous verdict that same day.

The only contréctual promisé?’put to the jury was Appellant’s promise to

not fire her for speaking with the Board of Director's internal Affairs Committee.

The jury found that Appellant breached that promise.

2




As to the BOCAFA claim, the jury awarded punitive damages of Three
Hundred Fifty Thousand Dollars ($350,000). The trial court entered Judgment as
of October 2, 2015. '

On October 12, 2015, Appellant fled its post-trial Motions with a
supporﬁng memorandum. | Oﬁ December 7, 2015, Appellant filed a ’
“Supplemental Memorandum” that raised new arguments for the first time.

On January 6, 2016, the trial jl_jdge entered an Order, denying Appellant’s
Motions. The ftrial court did not address any of the new arguments Appellant
raised for the first time in Appellant's December, 2015 filing. Appellant filed no
further motions. |

On February 5, 2016, Appellant filed its Notice of Appeal, raising issues
solely as to the aveilability of puﬁitive damages "under the BOCAFA claim.
Appellant does not challenge the jury’s determination that Appellant breached the
contract to not fire Parker for speaking to the Internal Affairs Committee.

COUNTERSTATEMENT OF FACTS

Appellant’s recitation of facts, iv:yhile relatively short, is permeated with self-
serving statements that were shar;;iy"disputed at trial. Accordingly, a more
comprehensive review of the facts‘is necessary to understand the fallacies
underlying Appellant’s ever-changing‘.j?erguments. |

A. Parker’s work history
Parker began her employment with Appellant on November 1, 1975. (Tr.

p. 99, lines 5-6 (Parker)). She rema':i"ned employed for thirty-eight years until her
termination on November 4, 2013. (Tr. p. 119, line 7 — p. 120, line 25 (Parker); tr.

p. 454, line 11 —p. 455, line 11 (Bright)).
3




During her tenure, Parker worked in a variety of departments. (Tr. p. 99,

line 18 — p. 100, line 11 (Parker)). ‘The last department to which Parker was
assigned was the membership depertment where Melody Cooper was Parker’s
supervisor. (Tr. p. 100, line 12 — 101, line 4; tr. p. 104, line 24 — p. 105, line 4
(Parker)). |

Appellant contends that Ritchie Garland and Shannon Meyer complained
“about difficulties they were having'Working with Parker,” that Parker “was not
help.ful‘ with tasks,” and that exeeutive director Bob Bright “noticed that Parker V
was not getting along with her coworkers and was demonstrating a negative
attitude.” (Appellant Initial Brief at 4). This narratiVe simply did not hold up at
trial. | | |

Cooper, Parker's supervisor, Glenn Stribling, another former supervisor
~ and coworker, and Lanie Curry, a co-worker with a forty-eight years of
experience with Appellant all testlfled that Parker was an excellent employee, a
team player, that she had an excellent attitude, and that she was always eager to
help her fellow co-workers. (Tr. p. 188 line 24 — p. 189, line 22; tr. p. 189, tr. p.
192, line 16 — tr. p. 193, Ilne 10 (Cooper) tr. p. 215, line 25 — p. 218, line 22
(Stribling); tr. p. 238, lines 17-21 ()Moore); see also tr. p. 238, lines 17-21 |
(Moore); tr. p. 603, line 20 — p. 604 line 15; tr. p. 605, lines 16-18 (Curry)).
Parker had many supervisors and prior CEO’s in her long tenure, and never had
any difficulty working with any of them (Tr. p. 101 line 8 — tr. p. 102, line 7
~(Parker); see also tr. p. 189, I|nes- 14 22; tr. p. 192, line 16 -p. 193, Ilne 10

(Cooper); tr. p. 216, line 5 - p. 217, line 12 (Stribling); see also Dinkins Dep. P.




12, lines 12-24; id. p. 19, lines 13¥24, tr. p. 20, lines 3-15; id. p. 70, lines 22-25;
id. p. 76, lines 1-9). Parker's performance evaluations bear 6ut thét team work,
hard work, and eagerness to help others were her hallmarks. (See, e.g., Pl. Exh.
5 at Beta-F-000003 (“Denise is a true team player. She diligent at every task
assigned.”); id. at Beta-F-000004 (“Hard worker;” “She is the one the department
goes to for a‘thorough and 'accura"té jdb”); id. at Beta-F-000005 (“Denise isa
pleasure to work with!” “Excellent worker”)). -

Prior to the events giVing rise to this litigation, Parker had never received
any discipline in her thirty-eight year employment with Appellant. (Tr. p. 101,
line 17 — p. 102, line 2 (Parker)).

B. Enter Bob Bright

In January 2013, Bob B'right became executive director of Appellant. (Tr.
p. 102, lines 18-20 (Parker)). Serious morale issues in the office developed after
Bright became executive director. (Tr. p. 102, line 21 — p. 103, line 2 (Parker); tr.
p. 220, line 9 — p. 221, line 21; tr. P 223, lines 12-25 (Stribling); see also tr. p.
461, lines 4—25 (Bright acknowledgi_pg that none of the witnesses in the case
testified to any morale problems befc;ie his arrival).

C. Parker and other representatives on Staff Liaison Committee address
employee concerns about morale.

Parker was selected by her céWorkers to serve on Appellant’s staff liaison
committee (“SLC”). (Tr. p. 111, line'_16 —p. 112, line 3 (Parker)). The purposes
of the SLC were to ’address employee concerns at work, to serve as a liaison
with management, and to meet withv"t’he Internal Affairs Committee of Appellant’s

Board. of Directors (“IAC”). (Tr. p. 112, lines 7-21 (Parker); Dinkins Dep. p. 27,
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line 9 — p. 28, line 3; tr. p. 555, line 5 — p. 557, line 12 (Dinkins)). Pat Mabry was
chair of thé SLC, and Barbara Anderson was the other elected member. (Tr. p.
112, lines 4-6; tr. p. 113, lines 4-8 (Parker); PI. Exh. 2).

In September, 2013, the SL'Ci,.incIuding Parker, met with employees, and -
then with. Bright. (Tr. p. 112, line 22 — p. 113, line 3 (Parker)) The SLC was
addressing issues, including divisions within the staff and morale, which it
discussed with Bright. (Tr. p. 113, liné 1 (Parker); Pl. Exh. 3; see tr. p. 1580, lines
4-20 (Parker)). |

Bright's response to the SL'_C during the September meeting was to

accuse them of being a “gossip circle,” and Parker documented that he accused

the SLC of being the problem.r (Tr. p. 113, line 22 — p. 114, line 20; tr. p. 151,

lines 15-25 (Parker); PI. Exh. 3).

Under the terms of the Beta Club Constitution, Appellant's Board ' of
Directdrs formed the IAC thét‘me"c with SLC once or twice per year to address '
issues at the home office. (Tr. p. 114, line 21 — p. 115, line 20 (Parker)).’

On October 25, the SLC was scheduled to meet with the IAC -in

conjunction with the Board’s regularllfj-s'cheduled meeting. (Tr. p. 114, lines 15-

1

Article Ill of the Beta Club Constitution provides that Appellant is governed
by a National Board of Directors. (Pl Exh. 6 at p. 1). The Bylaws state in Article
1(K): “[tlhe National Board shall set up such organizational committees as shall
be necessary for the proper supervision and direction of the affairs of the
organization.” (/d. at p. 4). Pursuant this provision, Appellant established an
Internal Affairs Committee. Under the policies adopted by the Board, the Internal
Affairs Committee is charged with gatherlng information, “[m]eeting with staff to
receive staff input concerning daily operations,” “[m]eeting with the Staff Liaison
Committee about suggestions and concerns for improving the National Beta
Club,” and other duties to learn about and deal with internal issues. (PI. Exh. 7
at Beta-B-00007-08; see also Dinkins Dep. p. 25, line 4 — p. 27, line 8; id. p. 28,
line 4 — p. 29, line 13).




24 (Parker)). Bright knew that the meeting would occur, and he knew of Parker's
role on the SLC. (Tr. p. 510, line '1‘3 — p. 511, line 20; tr. p. 513, lines 15—24 :
(Bright)).
D. Bright’s shot across the bow

| With full knowledge of the mdrale issues being addressed by the\SLC, and
knowing that it was to meet with his superiors, Bright swung into action. On
October 21--just days before the 'upcoming SLC/IAC meeting--Bright issued -
Parker the first repfimand she ever received in her thirty-eight year career. (Tr.
p. 105, lines 5-12; tr. p. 106, Iines‘ 7-25 (Parker); Pl. Exh. 1). It came as quite a
surprise as Bright had never criticizéd Parker's performance or told her that he
was unhappy with her in any way. (Tr p. 103, lines 8-14; tr. p. 108, line 24 — p.
109,' line 2 (Pafker); tr. p. 478, Iineél.i3-22 (Bright)). Parker’s supervisor had no
issues with Parker, and Bright never discussed any professed concerns about
Parker with her. (Tr. p 106, lines 1-6 (Parker); tr. p. 189, lines 11-13; tr. p. 198,
line 16 — p. 199, line 1 (Cooper)). |

‘The reprimand lists three areas -of cbncern: (1) Failure to sustain a
professional growth strategy; (2) Does ndt demonstrate an exceptional mastery
of professional skills; and (3) Prof%essional manner in which coworkers are

i

addressed. (Pl. Exh. 1).

1. Failure to sustain a professional growth strategy issue

Bright never explained to Parker what he meant by failure to sustain a -
professional growth strategy. (Tr. p. 107, lines 8-24 (Parker)). When Bright

dodged the question at trial, the jury.heard his prior deposition testimony in which

7







he claimed to not be aware of anyone telling Parker to learn anything new. (Tr.
p. 493, line 6 — pl. 494, line 9 (Bright)). Bright also contradicted himself as to
whether anyone ever told Parker she had a role in growing Appellant. (Tr. p.
494, line 23 — p. 495, line 11 (Bright)j. | |

2. Demonstration of exceptional mastery of professional skills

Bright also did not explain to Parker what was meant by her alleged failure
to démonstrate exceptiénal mastéry of professional skills. (Tr. p. 107, line 25 —p.
108, line 5 (Parker)). The jury ag;;in heard conflicting testimony from Bright
h,imself’ in which he earlier testified fhat this contention related to Parker taking
initi.ati\ie. (Tr. p. 495, lines 12-25 (-Bfight)). To top it off, Bright also attempted to -
change his testimony as to whether he could cite any example of Parker failing to
do so, as he earlier testified he could not cite an example. (Tr. p. 496, lines 3 —
17; tr. p. 497, lines 2-19 (Bright)).

3. Profeséional manner fn which coworkers are addressed

As to the third reason given f'or the reprimand, Bright told Parker that she
did not help Barbara Anderson earligj that morning, and that he “could bring the
whole office staff down here and glve [her] examples of where [she] ha[d] not
been helpful.™ (Tr. p. 108, Iinesg‘:_u 6-23 (Parker) (quoting Bright)). Parker.
explained that she had done what Agzjerson requested that morning. (Tr. p. 154,
line ‘8 - p. 165, line 5 (Parkef)). Parker also followed up with Anderson, who

denied knowing anything about any problem and offered to speak to Bright. (Tr.

p. 111, lines 1-15 (Parker)).




van gt




. At trial, Bright attempted to assert that there were examples of Parker

addressing coworkers in an unprofessional manner when he earliér testified that
he had no such examples. (Tr. p. 506, lines 9-21 (Bright)). Although Briéht _
claimed the entire office would vouch for Parker’s petulance, her co—workers at
the time, including her supervisor, lauded Parker as a helpful colleague. (See,
e.g., tr. p. 219, lines 1-9 (former supervisor and coworker of 34 years, Glenn
Stribling, stating that Appellant’s characterization of Parker was “not the Denise
Parker that | know or that | worked with.”)

4, Bright threatens Parker’s employment

During the October 21 meeting, Bright “pointed -toward the road and he
.said ‘as a mafter of fact, Denise, there is people lined up in the street out there
waiting for your job.” (Tr. p. 108, lines 21-23 (Parker) (quoting Bright)). Bright's
surprise warning on October 21 had the intended effect of scaring Parker and -
leaving her in fear of the job she had held for thirty-eight years. (Tr. p. 159, lines
6-25 (Parker)).

E. IAC promises Parker she won’t be fired and directs her to share
information about Bright warnlng her.

The IAC met with the SLC on October 25 és planned. (Tr. p. 115, lines
15-24 (Parker)) The IAC- SLC meetlng occurred in the context of employee
concerns about morale in the office. (Tr 116, lines 6-11). At the meetlng, Parker
would not volunteer any information, as Bright had successfully scared her about
the pOSS|b|I|ty of being fired. (Tr. p. 116 line 15 — p.-117, line 5; tr. p. 160, lines
6-24 (Parker)). Pat Mabry told the: IAC that it needed to ask Parker about her 7

warning from Bright because Parker wouldn’t volunteer any information. (/d.;




Dinkins Dep. p. 37, line 20 — p. 39, line 5; tr. p. 563, line 11 — p. 564, line 8

(Dinkins)).
One of the IAC Committee rgembers was Dr. Ken Dinkins -- vice chair of
the Board, chair of the South Carolina council, and a prior Board Liaison and

.member of several committees. (Dinkins Dep. p. 32, lines 5-13).2 Dr. Dinkins

repeatedly confirmed that Parker was extremely reticent, reluctant to speak at the

meeting, and was fearful of losing her job. (Dinkins Dep. p. 90, lines 13 — p. 91,
line 4 (“[S]he did make the comment she was afraid she would be fired or she
thought she would get fired or something to that effect.”); tr. p. 564, lines 9-25

~ (Dinkins)).

In the presence of the other Board members, Dr. Dinkins told Parker that

she was required to answer their. questions about what happened, énd he
assured Parker that Bright could not fire her for answering their questions. (Tr. p.
117, lines 6-11 (Parker); Dinkins Dep. p. 40, line 6 — p. 41, line 4, tr. p. 568, line

24 — p. 569, line 12; tr. p. 569, line 18 — p. 570, line 1 ("What we said was ‘you

know, what you tell — ‘we want théh:,tr'uth and what you te.ll the Internal Affairs -

Committee, you are not going to be fi‘red for what you tell us.”) (Dinkins); Dinkins
Dep. p. 89, lines 7-13 (*You have to remember she said she was worried that she

might be fired, and like we said, like we testified earlier, we told her that we want

2 Other members of the IAC in attendance were Pat Stout (Board chair),
Dennis Campbell (chair of the IAC, board liaison, and vice chair of the Board),
and Board members Stan Long and Mark Conley. (Tr. p. 115, line 25 — p. 116,
line 5 (Parker); Dinkins Dep. p. 54, line 4 — p. 55, line 1; tr. p. 562, lines 4-18
(Dinkins)).
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you to share accurate information with the committee, and that's what we told
her. At that point we did not know sh.e‘ was going to be fired the next week.)).

Dinkins testified that Bright did not have the authority to fire Parker for
answering the IAC’s questions. (Dinkins Dep. p. 4‘5, lines 5-12 (“He can't firé the |
employee for giving information to the Internal Affairs.”)). He eXpIained that the
IAC instructs employees to answer ’ghe IAC honestly as is necessary in order for
the IAC to get the information needed it to fulfill its role. (Dinkiné Dep. p. 42, lines
4-17). | |

After this instruction, Parker terHfuIIy told the IAC about her write up“and
about Bright's comments about people waiting in line for her job. Parker alsd told
the Board how Bright accused her of not helping Barbara Anderson (who was
present in the IAC meeting as a member of the SLC). (Tr. p. 117, line 24 — p.
118, line 9 (Parker); Dinkins Dep. p.'41, lines 5-10; id. p. 45, lines 2-4; p. 8‘8,_’Iine
2 —p. 89, line 5). . |

F. IAC meets with Bright and discusses issues raised, Bright’s
complaints about Parker, and the possibility Bright might fire Parker.

The IAC met with Bright aff_er its meeting with .Parker and the SLC.
(Dinkins Dep. p. 49; lines 8-22). -Altrtfbugh Bright denjed it at trial, the jury heard
his prior testimony that, during his éé\eeting with the IAC, Bright discussed his -
allegations about Parker’s a&itude a.‘r;d the possibility of him terminating Parker’s
employment. (Tr. p. 522, line 25 — p 523, line 17 (citing Bright Dep. p. 21, line
21 -p. 22, line 3; id. at p. 23, Il. 16-2§) (Bright)).

Dinkins recalls telling Bright, “Bob, somebody who has been here 37 or 38

years, it seems to me that we need jto -- if they have done something wrohg, I
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could go along with that, write it up, give them an improvement plan and have
them meet your expectations.” (Din;kins Dep. p. 77, lines 7-12). Dinkins further
testified that he told .Bright t.hat Bright had to provide “due process” rather then
just fire such employees at will. (Tr. p. 570, lines 9-13 (Dinkins)). Other than
Parker, there was no other evidence of any employee with such a tenure whose
employment was known to be in jeopardy or who expressed fear of the same.
G. There were no issues with Parker after th'e October 21 warning.
Regardless of the valfdity of<‘.'Bright’s reasons for reprimanding Parker,
there is no evidence that she did anything anyone found objectionable between
the time of the October 21 warning and_the termination of her employment (other
than answer the IAC’s questions as, directed). Nobody at Beta Club expressed
any concerns about Parker_between' October 21 and the SLC-IAC meetiné lon 7
October 25. (Tr. p. 525, lines 7-20 (.Bright)). There were no issues on October
25. (Tr. p. 118, lines 10-12 (Parker)).  Bright was out of town the entire next
week (October 28 — November 1).2 (Tr. p. 118, lines 13-20 (Parker)). Nobody
had any concerns about Parker that =Week, and nobody informed Bright that thelre
were any issues with Parker. (Tr. p525 line 24 — p. 526, line 15 (Bright)). The
following Monday (November 4), Briig;ht returned to wo.rk. (Tr. p. 119, lines 4-6
(Parker)). There were no problems Wlth Parker that day either. (Tr. p. 527, lines
9-21 (Bright)). In sum, from the time Bright issued his warning on October 21,

through November 4, there were no complaints or issues regarding Parker.

3 The normal work week at Aphéllant is Monday through Friday. (Tr. p. 118,
line 22 — p. 119, line 3 (Parker)).
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H. BriAght terminates Parker on his first day back after the IAC-SLC |
meeting for being negative with the Board.

On Bright's first day back, h,é called Parker into the office. Bright told
Parker “I heard you= were negative with the Board,” and-that he was terminating
her employment. (Tr. p. 120, line 4 — p. 121, line 2 (Parker)). Parker explained
to Bright that she had only answered the quvestions the Board mémbers posed to -
her. (Tr. p. 162', line 20 — p. 163, line 11 (Parker)).

Appellant makes the bizarre- claim that “[i]t is uncontroverted that Bright
did not enter that meeting with the intention of terminating Parker's employment.”
(Appellant Initial Brief at 5). It is very much contested. Firing Parker was the first
thing subsequent td the IAC-SLC rﬁéeting that Bright did after returning tov the
office, even though she did nothing to which any of Appellant’s withesses could

point as a legitimate issue.

. Bright’s November 4 Memorandum contains two demonstrably' false
claims regarding performance.

At the November 4 meeting, Bright presented another docum'e'nt,
however, that listed “continued negatii/ity” and an issue regarding communication
and responding to emails. (Pl. Exh. ;,) '

1. The “continued negatiyity’? charge

Appellant continﬁes to attemf)t the claim that Bright “felt that Parker’s
attitude had not changed” since his' October 21 meeting (Appellant Initial B"r. at
6), even though: (a) it does not challénge the jury’s determination‘that Appellant

breached the contract; and (b) the e{?idénce contradicts the notion that there was

any issue with Parker or her performance. As discussed above (Section G),
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there simply were no complaints or issues with Parker, and Bright was not even
present to observ;e anything about hg( at work.
Bright did not document any ir|1§tance of negativity. (Tr. p. 530, line 25— p.

531, line 2 (Bright)). Appellant instead relied on the testimony of Bright, Garland,
Meyer, and Lewisvto the effect that ItDa.rker’ was difficult and even “belligerent.”
(See, e.g. tr. p. 371, ‘Iines 18,'22-i24 (Meyer)). Putting  aside the cohflicting
_ evidence offered by Parker, her supeNisor, and her éoworkers (upon which the
jury was entitled to rely), Appellant’s :eafforts backfired.

| Firét, Appellant's witﬁeéses were repeatedly impeached by their prior,
inconsistent testimony over two dozen times and they attempted to dodge and
evade simple questions they previou‘sly answered with no difficulty. (See. infra
Argument Section A(2) & nn. 9-12). . |

- Second, the only instances Appellant’s witnesses tried to cobble together

not only were disputed, but all well preceded even the initial October 21 warnin.g.
None of them, even if true, woulq constituté “‘continued negativity.” Neither
dealings with her during the time pe;;od related to either the October 21 Warning

or the November the November 4-tqr}nination of employment (Tr. p. 330, line 16 .

— p. 331, line 17; tr. p. 349, lines 23%“;25 (Garland); tr. p. 394, lines 21-25; tr. p.
395, lines 9-15 (Meyer); tr. p. 596, lines 2-4; tr. p. 596, line 20 — p. 597, line 1
(Lewis)). All of Meyer’s communicatfons with Parker were positive, appreciative,
and they further showed Parker’s reé;bonsiveness to her. (PI. Exh. 12 (B, E, _F, &

G); tr. p. 381, line 7 — p. 383, line 16).
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Third, Garland, Meyer, and other managers and supervisors were not

compléining to Bright about Parker at the time. Garland and Meyer confirmed

that they never complained about Parker in October or November, and Lewis
never complained to Bright about Parker at all (Tr. p. 335, lines 16-24 (Garland);
tr. p. 395, lines 16-18; tr. p. 396, lines 577 (Meyer); tr. p. 596, lines 9-11 (Lewis);

tr. p. 505, lines 5-8 (Bright)). Garland and'Meyer; while claiming to be Parker's

supervisors at an earlier time,* never took any action against her for any

negativity (tr. p. 335, line 25 — p. 336, line 6 (Garland)). Meyer never told Parker
she was unhappy with any services Parker provided her. (Tr. p. 390, lines 12-14
(Meyer)).  Parker's supervisor testified that neither Meyer nor Garland
complained aboﬁt Parker (Tr. p 197, lines 15-20 (Cooper)). Garland
ackhowledged that the only time He ever indicated ~any dissatisfaction with

Parker's performance was during a meeting in September when he simply

admonished that employees needed to move beyond the negativity in the office, .

which was the harshest thing he ever said to Parker. (Tr. p. 335, lines 8-24

(Garland)) ‘Garland never |nd|cated, after the meetlng in September that he was

unhappy W|th Parker's performance (tr p. 340, line 16 - p. 341, line 6; tr. p. 341,
line 20 —p. 342, line 2 (Garland)). Beight acknowledged that he cannot identify a
single email in which anyone ever coripfained about Parker (tr. p. 538, line 8 — p.
539, line 9 (Bright)). Parker's superVisors had no issues with Parker’s attitude.
(Tr. p..198, line 16 — p. 199, line.1gz(Cooper); tr. p. 351, line 8‘— p. 352, Iiﬁé 7

(Garland); tr. p. 505, lines 17-20; tr. pl 538, lines 6-7 (Bright)).

4 Parker reported to Anderson in September and Cooper in October. (Tr.
334, lines 20-25 (Garland)).

15







Fourth, despite Appellant’s Herculean efforts to characterize Parker as a |
- chronic malcontent about whom Garland' .and Ritchie earlier had to complain, it is
easy to see how the jury rejected this narrative. ‘Garland admitted that Parker
never said anything negative about: him, never expressed any dissatisfaction
about ény decision he made, nev'erlsaid she did not want him to be successfuI,A '
and he never heard Parker refer to him or use his name in a negative way. (Tr.
p. 347, line 17 — p. 348, ‘Iine 24 (Gariand)). Likewise, neither Garland nor Meyer
ever heard Parkér say anything negative about Meyér. (Tr. p 348, line 25 — p.
349, Iiné 3 (Gafland); tr. p. 393, Iine§ 3-14 (Meyer)). Moreover, neither Garland
nor Meyer contend that Parker ever complainedv about anything after a
department meeting in September where Garland sought Parker’s opinion. (Tr.
p. 332, line 25 — p. 333, line 18; tr. p 341, line 7 — p; 342, line 2; tr. p. 349, lines
13-18 (Garland)). Lewis confirmed she never heard Parker make any comments
about Garland, Meyer, or Bright, Varild Parker never complained to Lewis about
anything (tr. p. 595, line 19 — p. 596, line 6 (Lewis)). Curry confirmed that Parker |
never spoke poorly about her supericg;r_s. (Tr. p. 604, lines 3-15 (Curry).

In short, the only “negativity:’?that the jury could have substantiated is
Bright's improper charécterization of il?arker’s truthful responses to the IAC.

2. The failure to reéponc;ito email chérge

The November 4 dopument Bright presented also cited “communication
and faildre to respond to emails prorf]_jptly.” (PI. Exh. 4). Appellant tries to pass

off as “fact” the argument that “Bright . . . believed that Parker was not answering
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her emails.” (Appellant Initial Br. at 6). The evidence at trial clearly belied such
a notion.

Appellant presented no emaillé to which Parker did not respond, _and its -
witnesses could point to none. (E.g. tr. 393, lines 18-20 (Meyer)). The other
employees confirmed that there are 'no known situations in wﬁich Parker did not
properly respond to‘an email. (Tr. p. 193, line 22 — p. 194, line 3 (Cooper); tr. p.
218, lines 23-25 (Stribling); see tr. p..121, line 3 — p. 121, line 18; tr. p. 162, lines
16-19v(Parker)). -

Bright ducked and weaved, but taéitly admitted that nobody' ever told him
Parker failed to respond to any emailé. (Tr. p. 535 line 8 — p. 537, line 5 (Bright)).
Moredver, Bright admitted that he kn'ows nothing of the substance of any email at
issue,.and did nothing to determine t',heir substance. (Tr. p. 531, line 25 — p. 534,
line 14 (Bright)).

Bright never showed Parker any emails to which she did not respond, nor
any documentation to show that shéihad not responded to emails. (Tr. p. 121,
line 19 — p. 122, line 2; tr. p. 129, Iiﬁe§ 19-24 (Parker)). |

Parker spoke to Appellant's iﬁ%ormation technology (IT) head, Jay Moore, . .'
who told her that he tried to éxplain to Bright tHat the emails to which she did not |
respond were spam. (Tr. p. 122, Ii;iie 3 — p. 123, line 7 (Parker)). Moore told
Cooper that he had spoken to Bright:'and informed him of the spam emails. (Tr.
p. 196, lines 14-25, tr. p. 197, lines §-14 (Cooper). Moore even testified that he

told Bright that some of the emails r;’ceived may be spam. (Tr. p. 237, Iineé- 15-

22). Melody Cooper, Parker"s supervisor at the time, also informed Bright that
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Parker was receiving spam- emails ‘and UPS notices. (Tr. p. 194, liﬁe 4 —p. -
196:13 (Cooper); PI. Exh. 11). After being informed of this, Bright never asked
Moore to verify the‘ information. (Tr. p. 237, line 23 — p. 238, line 5 (Moore)).
Moore, who compiled statistics on emails testified that he never represented to
'Brightf that the emails sent were réSponses to emails received and he never
checked to see whether they w.ere.' (Tr. p. 235, line 23 — p. 236, line 15; t.r. p.
237, line 23 — p. 238, line 16 (Moore)). -

In short, the jury could have €easily rejected the notion that Bright believed
Parker did not respond to emails. For appellant to state as a fact that Bright

believed otherwise blatantly ignores the standard of review.

J. Bright concocts additional post hoc reasons for Parker's
termination.

In discovery responses, Bright stated in verified interrogatory responses
that the bases for terminating Parker's employment included her “fail[ure] to keep
up with advances in. computer programs to allow her to perform necessary job
functions,” that she was “resistant to change and to embrace new ideas,”:and
that she “fail[ed] to keep up 1her techrij;cal skills.” (PI. Exh. 10).

Neither Bright nor any other witness for Appellant offered testimony that
she was deficient in these areas. ;?%(E.g. tr. p. 393, line 21 — p. 394, line 6

~ (Meyer)).

In addition to. her own -testim¢ny, Parker offered testimony from others,
including both her supervisor at the tifne and Moore, to the effect that Parker was
adept at operating the technology aj_t work and that she learned programsvas

necessary to proficiently use all of the software necessary to perform her job.
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(Tr. p. 126, line 23 - p. 127, line 23!-(Parker); tr. p. 193, lines 11-15; tr. 197, line
2i —p. 198, line 4 (Cooper); tr. p. 234 line 16 — p. 235, line 1 (Moore)).
ARGUMENT

A. Appellant’s first argument: fraudulent intent.

1. Appellant has not preserved the issues.

Section A of Appellant’s argument is dedicated to the proposition that if
Bob Bright did not know of the promise made to- Parker by Appellant, he could
harbor no fraudulent intent in breaching the same. (Appellant Initial Br. at 8-13).

However, Appellant stated bnly one ground in its post-trial Mot'ions
regarding the- BOCAFA claim. AItH‘ough the issue pressed Below relates to
Appellant's second argument here (regarding independent fraudulent acts),
Appellant’s argument had nothing t:o do with the issue of fraudulent intent.

Appellant's motion was limited to the following: “Appellant is entitled to judgment

on Parkers breach of contract accbmpanied by fraudulent act claim because -

Parker failed to present evidence of an independent fraudulent act accompanying
the alléged breach of contract.” (Motlon q A(3)) Likewise, the thrust of
Appellant’s directed verdict motlons was that Parker's mere dlsagreement with
the reasons for her'termination,5 anr{jg her claim that the reasons have changed,

[

did not evidence an independent fraudulent act on the part of Appellant. (Tr. p.

8 These earlier and self—servmg characterlzatlons by Appellant of Parker 's
positions are inaccurate as well. .
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264, line 20 — p. 267, line 11; id. p. 617, lines 7-20)‘.6 The fraudulent intent issues
Were_not properly raised either at dirécted verdict or in the Motion JNOV.

Not only did vAppeIIant not raise the fraudulent intent argument in its
October 12 bost—trial Motion (Def. Motion JNOV or New Trial), Appellant actually
took the opposite vigw that it now takés. 'In Appellant’'s supporting Memorandum,
it said: “Even if [Pa;ker] presented sufficient evidence to show that Bright lied to
her about the reasons for her di’schvarge, this would only establish that the .
contract was breached with a fraudulent intent or purpose.” (Memo in
Support at 10 (empha3|s added)). That is precisely what the jury found

Appellant's untimely Supplemental Memorandum raised, for the first time,
the contrary argument as to whethér' Parker presented- evidence of fraudulent
inteht,7 whether the October 21 V\Ilarning Bright issued evidences fraudﬁlent
intent, whether fraudulent intent can be inferred from facts preceding the
formation of the contract, and whethé; Bright knew about the contract. (Appellant
Supp. Memo in Support Motion JNOV). Such arguments, however, are 'not

| preserved because they were not tlmely ralsed

Appellants untimely arguments raised in December, 2015 -also are not

preserved because they were not ruled on.

® In the first DV motion, after the portion of the motion addressing BOCAFA,
Appellant argued about Bright's knowledge, but only in the context of the element
of whether there was a breach as to the separate contract cause of action. (Tr.
p. 271, line 20 = p. 272, line 8). That is far different from the argument pressed
here and, because the context is dlfferent the issue is not preserved. ,
4 At trial, counsel for Appellant made passing reference to “fraudulent intent”
in the context of mentioning it as dn element and the argument that a mere
disagreement with the reason is not evidence of fraudulent intent (an argument
Defendant presses in Section B of its Argument). (Tr. p. 264, lines 17-18; id. p.
267, lines 4-5). This is not proper preservation and that is not the issue here.
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Appellant also never objected to the jury charge or pressed for an
instruction as to the purported requirement of knowledge it now seeks to advance
as grounds for reversal. The ftrial court charged the jury as to the BOCAFA
claim.- (Tr. p. 679, line 14 — p. 680, line 11). Appgllant raised no objection to the
jury charges (Tr. p'. 692, lines. 16-20). It did not raise the issue in its newvtr.ial _
motion,‘and Appéllant has not appealed the denial of its new trial motion.

Finally, Appellant intérjects a -ne,w argument that Parker had to present
clear and convinciﬁg evidence of willfﬁl, wantonr, or reckless conduct. (lInitial
Brief at 7-8 & n. 34, 13 & n. 53). This was nevef raised, and it was never ruled
upon. |

The black-létter principles of issue preservation are well settled in South
Carolina: “There are four basic requirements to preserving issues at trial for
appellate review. The issue must .have been (1) raised to and ruled upon by the
trial courf, (2) raised by the appellént, (3) raised in a timely manner, and (4)
raised to the trial court with sufﬁciént specificity. S.C. DOT v. First Carélina
Corp., 372 S.C. 29'5’ 301-02, 641 Sﬂ\.E.Zd 903, 907 (2067) (quoting Honorable
Jean Hoefer Toal et al., Appellate Pr'afctice in South Carolina 57 (2d ed. 2002)).

As to the first requirement, “iny grounds raised in the directed verdict

I
motion may properly be asserted ini the JNOV motion.” The Honorable Jean
Hoefef Toal, Amelia Walker & Maréaret E. Baker, Appellate Practice in South
Carolina 208 (3d ed. 2016) (citations omitted); Allegro, Inc. v. Scully, 409 S.C.

392, 413, 415, 762 S.E.2d 54, 65-66 (Ct. App. 2014) (citations omitted).
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Likewise, an issue is not preserved unless it also is raised in a post-trial

motion. “Issues ... . which were not raised in a post-trial motion are not

preéerved for appeal.” Dixon v. Bescd Eng'g, 320 S.C. 174, 178, 463 S.E.2d A

636, 638 (Ct. App. 1995) (citing Goddard v. Fairways Dev. Gen. Partnership, 310
S.C. 408, 426 S.E.2d 828 (Ct. App. 1993)); SSI Med. Services, Inc. v, Cox, 301
S.C. 493, 499, 392' S.E.2d 789, 793 (1|990) (“Although this issue was raised in
Coxfs answer to SSl's complaint, it was never . . . réised in an appropriate post-
trial motion. Therefore, this issue is rot properly before this Court.”).

The/ first element also requires that the issue be ruled upon. The trial
~ court never ruled on the arguments Appellant attempted to raise months after the
deadline for post-trial motions, and Appellant never moved for reconsideration. 8

“It is well-settled that an' issue canndt be raised for the first time on appeal, but

(
i

must have been raised to and ruled upon by the trial court to be preserved for .

appellate review.” Staubes v. City of:Foliy Beach, 339 S.C. 406, 412, 529 S.E.2d
543, 546 (2000) (emphasis added, citations omitted); Wilder Corp. v. Wilke, 330
S.C. 71,76, 497 S.E.2d 731, 733 (1998).

The third element of preserv;tion requires. that the issue be raised in a

timely manner. Here, Appellant sought to raise additional arguments months

8 If an issue is properly and timely raised and not ruled upon, it is incumbent
on the appellant to file a Rule 59(€) Motion prior to attempting to argue that
'matter in this Court. Home Med. Sys. v. S.C. Dep't of Revenue, 382 S.C. 556,
562, 677 S.E.2d 582, 586 (2009). .However, a “party cannot use a Rule 59(e)
motion to present an issue to the ‘court that could have been raised prior. to
judgment but was not so raised.” -S.C. Coastal Conservation League v. S.C.

Dep't of Health & Envtl. Control, 380 S.C. 349, 380, 669 S.E.2d 899, 915 (Ct. -

App. 2008) (citations omitted), rev’d on other grounds, 390 S.C. 418, 702 S.E.2d
246 (2010).
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after the expiration of the deadline for post-trial rﬁo'tions (that the tri_al court did
not address and therefore did not rule'upon). These also are barred. An issue
cannot be preserved if not‘ timely raised in accordance with the rules. S.C.
Coastal Cénservatic?n League v. S. C,: Dep't of Health & Envtl. Control, 380 S.C.
349, 379, 669 S.E.2d 899, 915 (Ct. App; 2008) (“To preserve an issue for appeal,
it mﬁst, be. . . raised in a timely manner . . . .") (citing First Carolina Corp. of SC _
372 S.C. at 301-302, 641 S.E.2d at 907), rev'd on other grounds, 390 S.C. 418,
702 S.E.2d 246 (2010). Rule 7(b)(1) is explicit. “An application to the court for
an order shall be by motion . . ., inA-wr,iting,'[and] shall state with particularity
the grounds therefor . . .-.” Rule 7(b)(1), SCRCP (emphasis added). The time for
specifying grounds for any post-trial relief was ten days after the verdict of
October 2 2016‘. Rule 50(e), SCRCP. New arguments raised after that time are
not preserved.

The fourth element of preservation requires that, unlike here, issues be
raised with clarity and specificity. Herron v. Century BMW, 395 S.C. 461, 466,
719 S.E.2d 640, 642 (2011). (“[T]he.'_i?s'ue must be sufficiently clear to bring into -
focué the precise nature of the aglieged error so that it can be reasonably
understood by the judge.”); S.C. Coéstal Conservation League v. S.C. Dep't of
Health & Envtl. Control, 380 S.C. 349 379-80, 669 S.E.2d 899, 915 (Ct. App.
2008) (“To preserve an issue for apio'eal, it must be. . . raised . . . with sufficient
specificity.”) (citing S.C. Dep't of Tra;'l;sp. v. First Carolina Corp. of S.C., 372 SC
295, 301-302, 641 S.E.2d 903, 902/7;(2007)), rev’d on other grounds, 390 S.C.

418, 431, 702 S.E.2d 246, 253 (2010).
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As to trial and post-trial motions, Rule 50(a) is clear: “A motion for»a
directed verdict shall state the specific grounds therefor.” Rule 50(a), SCRCP;
RFT Mgmt. Co., L.LI.C. v. Tinsley & Adams L.L.P., 399 S.C. 322, 331,732 S.E.2d |
166, 170 (2012) (“A party making a, motion for a directed verdict must state the
specific grounds relied upon therefor. . . ."). |

Appellant cannot cherry pick.co.ntract arguments made at trial and later
alter them to argue frauduleﬁt intenf issues on appeal. This Court has made
clear that grounds for reversal must have been specifically presented to the trial
court in the same context as in which they are raised in post-trial motions avnd .
before this Court. Armstrong v. Collins, 366 S.C. 204, 225-26, 621 S.E.2d 368,
378-79 (Ct. App. 2005); e.g. Sanderéon v. Sanderson, 391 S.C. 249, 255, 705
S.E.2d 65, 67 (Ct. App. 2010) (finding issue not preserved even thoUgh:facts
were argued, they were raised below as to a separate legal issue); Sierra v.
Skelton, 307 S.C. 217, 414 S.E.2d 169, 171-72 (Ct. App. 1992) (“The South
Carolina Rules of Civil Procedure require a party to state the sbecific grounds for
a directed verdict motion. Rule 50(?) SCRCP. These samé grounds form the
basis of the motion for judgmerit notvﬁthstanding the verdict.”)

‘Nor does reciting element:_s in passing constitute preservation.
‘[Clonclusory statements unaccompgnied by argument and citation to authority .
are insufficient to preserve an issue for appellate review.” Stafe v. Crocker, 366
S.C. 394, 399 n.1‘, 621 S.E.2d 890,’? 893 n. 1 (Ct. App. 2005) (citing Fields v.
Melrose Ltd. P'ship, 312 S.C. 102, 106 439 S.E.2d 283, 285 (Ct. App. 1993)

(holding that failure to provide argﬁment or supporting authority for an issue
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renders it abandon=ed)’ and Toal, supra at 75-76 ‘(2d.'ed. 2002)): see, e.g.,
Cunningham V. An‘derson County, :414 S.C. '298, 302, 778 S.E.2d 884, "8'86
(2015)‘(determining fhat “a fnére reference to [a] case in a document filed with
the court insufficient to preserve the argument” made in court as to the manner in
which the case applied).

Finally, where the jury needs to decide a factual issue to which it must
- apply the law, it is incumbent on an a\_kppellant to snow that it sought ‘a jury chérge
on the issue. Here, Appellantvseeks to undo the entire proceedings based on a
factual dispute (yvhat Bright knew)'tha‘t needed to be charged to the jury so it
could apply the charged law to the facts. A party may not assert fhe improper
application of the law where it did not seek to have the jury charged on the point
(or otherwise preserve an objection to the charge). State v. Hnmphries, 325 SC |
28, 36, 479 S.E.2d 52, 57 (1996) (“[D]efense counsel never requested charges
on the statutory mitigating circumstances pertaining to .diminished capacity.
Absent such a request, the issue is not preserved.”). If Bob Bright's knowledge
(a disputed fact) was, in fact, a Iegél requiremenf or element of the BOCAFA
claim, then the jury needed to be sg informed so it could resolve the disputed
issue and apply the law charged. A;?pellant never preserved an issue as to the
charge. ;

2. Appellant ignores the standard of review and relies solely on
disputed evidence viewed in the light most favorable to it.

“In an action at law, on appeal of a case tried by a jury, the jurisdiction of
the appellate court extends merely to the correction of errors of law, and a factual

finding by the jury will not be disturbed unless a review of the record discloses
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that. there is no evidence which reasonably supports the jury's findings.”
Erickson v. Jones St Publrs., LLC, 368 S.C. 444, 464, 629 S.E.2d 653, 663-64
(2006) (emphasis adde_‘d) (citing Townes Assoc, Ltd. v. City of Greenville, 266
S.C. 81, 221 S.E2d 773 (1976)).

In reviewing the motions for directed verdict and for judgment
notwithstanding the verdict, thié Court must view the evidence and all inferences |
that may reasonably be drawn therefrom in the light most favorable to Parker.
Triple E, Inc. v. Hendrix & Dail, Inc., 544 S.C. 186, 189-90, 543 S.E.2d 245, 246
(Ct. App. 2001) (citations omitted).

As discussed above in the: Facts sectfon, Appellant’s statement of
“Relevant Facts” is based on hotly-disputed testimony the jury clearly éaw fit to
resolve in Parker's favor. Appellant has not appealed the findings related to
either the existence of a contract or its breach. Even if it had, it is the exclusive
province of the jury to determine whqm it believes, and to what extent. See State
v. Rogers, 405 S.C. 554, 569 n.5, 748 S.E.2d 265, 273 (Ct. App. 2013) (citations |
omitted); accord Fredericks v. Commercial Credit Co., 145 S.C. 380, 387, 143
S.E. 179, 181 (1928) (‘[l}t is not for this Court to pass on the credibility of
witnesses--that is a matter for the jugy.”) The jury was even free to completely
disbelieve uncontradicted testimony‘.fr Vinson v. Hartley, 324 S.C. 389, 409-10,
477 S.E.2d 715, 726 (Ct. App. 1996) (quoting Black v. Hodge, 306 S.C. 196,
198, 410 S.E.2d 595, 596 (Ct. App. 1991)).

Appellant's version of the faéts rests on testimony that led to more than

two dozen instances of impeachme'nt by way of prior, inconsistent deposition
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testimony: Garland five times;® Meyer five times;'® Lewis twice;"" and Bob Bright
thirteen times. " ,
; |

‘At a trial where Bright's veracity was a central issue, the jury also was able

to observe Bright, on numerous occasions, argue, issue bizarre directives to '

Parker's counsel, and even make a baseless accusation against him for

® (1) Tr. p. 329, line 23 — p. 331, line 17, p. 332, line 25 — p. 333, line 18
(citing Garland Dep. p. 52, line18 — p. 53, line 1, p. 23, line 23 —p. 24, line 17); (2) -
Tr. p. 337, line 25 — p. 339, line14 (citing Garland Dep. p. 15, line 20 — p. 16, line
2); (5) tr. p. 339, line 21 — p. 340, line 15 (citing Garland Dep. p. 16, lines 3-8); (4)
tr. p. 341, line 15 - p. 342, line 2 (citing Garland Dep. p. 30, lines 3-8); and (5) tr.
p. 350, line 13-p. 351, line 16 (citing Garland Dep. p. 40, lines 7-14).

10 (1) Tr. p. 365, lines 12-16, tr. p. 383, line17 — p. 385, line 16 (citing Meyer
Dep. at p. 30, lines12-16); (2) tr. p. 388, line 6 — p. 390, line 3 (citing Meyer Dep.
p. 30, line 23 — p. 31, line 1; id. p. 32, lines 1-14); (3) tr. p. 392, line 7 — p. 393,
line 2 (citing Meyer Dep. at p. 42, lines13-16); (4) tr. p. 394, lines 7-15 (Meyer
Dep. p. 71, lines 11-13); and «(5) tr. p. 395, lines1-11, tr. p. 396, line 18 — tr. p.
397, line 3, tr. p. 399, line 16 — p. 400, line 9.

" (1) Tr. p. 581, lines 7-25; tr. p. 589, line 22 — p. 590, line 25 (citing Lewis
Dep. p. 35, line 25 — p. 36, line 4); and (2) tr. p. 594, line 15 — p. 595, line 18
(citing Lewis Dep. p. 37, lines 10-16)..

12 (1) Tr. p. 424, line 22 ~ p. 426, line 7; id. p. 467, line 3 — p. 469, line 9; (2)
tr. p. 493, line 6 — p. 494, line 9 (citing Bright Dep. p. 66, lines 5-12); (3) tr. p. 494,
line 23 — p. 495, line 11 (citing Bright Dep. 67:6-9); (4) tr. p. 495, lines 12-25
(citing Bright Dep. p. 73, lines 11-17); (5) tr. p. 496, lines 3-17, p. 497, lines 2-19
(citing Bright Dep. p. 74, line 19 — p. 75, line 4); (6) tr. p. 500, line 14 — p. 502,
line 18 (citing Bright Dep. p. 76, lines 19-22) (erroneously cited in transcript as
page 77); (7) tr. p. 503, line 4 — 504, line 23 (citing Bright Dep. p. 4, line 23 - p.
5, line 2, id. p. 78, lines 9-12);(8) p. 504, line 24 — p. 505, line 11 (citing Bright
Dep. p. 77, lines 9-12); (9) tr. p. 506, lines 9-21 (citing Bright Dep. p. 94, lines 5-
9); (10) tr. p. 514, line 24 — p. 515, line 1, p. 522, line 25 — p. 5623, line 17 (citing
Bright Dep. p. 21, line 21 — p. 22, line 3, id. p. 23, lines 16-25); (11) p. 525, lines
1-15 (citing Bright Dep. 117, lines17-22); (12) tr. p. 526, line 18 — p. 527, line 21
(citing Bright Dep. p. 120, lines 11-13); and (13) tr. p. 529, line 21 — p. 530, line
22 (citing Bright Dep. p. 127, lines 17-22). ‘
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“cussing” during Bright’s deposition.”®> The jury also was present when the trial
court répeatedly admonished 'Brighlt to simply answer the questions pos{ed.{4 ‘
Given the thirteen times Bright impeached “himself, his evasiveness, his
argumentative and combative behavi‘or, and even his repeated refusals to heed
the trial judge's incfeasingly-stern diréCtives, it is no surprise that the jury likely

placed little weight on his version of the facts.

13

See tr. p. 464, lines 13-14 (°| thank you for not cussing me today. |
appreciate that, unlike our last meeting, sir.”); see also tr. p. 464, lines 6-12 (“A.
Now, you asked me to answer the question. Q. Yes. A. If you want me to
answer the question, please let me answer the question. Q. Please do. A.
Don't let me begin and you scream ‘answer the question,’ please.”); tr. p. 468,
lines 21-22 (“Are you answering the questions for me, or do you want me to
answer the question”); tr. p. 496, line 19 — p. 497, line 1 (arguing about whether
the deposition testimony with which he was being impeached is being read “in
context”)).

This last example led to another veritable meltdown where Bright accused
the Undersigned of not reading “the dashes,” or reading with Bright's preferred
‘emphasis.” (Tr. p. 496, line 24 — p. 498, line 1 (citing Bright Dep. p. 74, lines
19-25)). When simply asked if his deposition testimony was read back correctly,
the jury then observed Bright quip, “who is playing the game here, sir,” and then
snap, “you are confusing all over the place. So what is your question, sir?” (Tr.
p. 498, lines 1-4); see also tr. p. 503; line 20 — p. 504, line 10; id. p. 505, lines 5-8
(arguing over the definition of the word “complain” and tries to rephrase it as
“formal complaint”); tr. p. 524, lines 16-25 (after attempting to again rephrase the
question himself: “Q. Did | ask you that? A.Idon't know if you asked me that, sir.
That's my answer to the question that you asked.”)

" Tr. p. 492, lines 7-17 (“THE COURT: — but just take a breath here,
because he's just asking you a straight question. And if you will just answer that,
| think you will be all right.”); tr. 494, lines 16-17 (“Mr. Bright, please, when he
asks a question, just answer the question, okay?”); tr. 501, lines 17-21 (“THE
COURT: Mr. Bright, | think maybe he's asking a different question maybe not
specific to that. THE WITNESS: Okay. THE COURT: Listen to his question-one
more time, please.”); tr. p. 523, line 24 (“Just answer the questions, okay?”); tr. p.
531, lines 3-17 (MR. MURPHY: Your Honor — THE COURT: Mr. Bright. Mr.
Bright — THE WITNESS: Yes. THE COURT: — please, once again, answer his
questions, please, just the question itself.”); tr. p. 534, line 1-5 (“THE COURT:
Sir, answer. Mr. Bright — THE WITNESS: Yes. THE COURT: — it's yes or no
answer, please. A. If you want me to answer yes or no. THE COURT: Yes, sir.”).
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Finafly, the jury was free to consider the fact that Appellant relied on
exempt-level employees currently embloyed by Appellant that report to Bright. In
contrast, Parker's witnesses (with the exceptiori of Moore) do not answer to
Bright and had no étake in the outcome 6f the case. (Tr. p. 471, line 9 — p. 472,
line 22 (Bright)). o

3. | Bright knew about the promise.

.Appe-ll_ant’s arguments fail because they rely on dispﬁted facts resolved in
Parker ’s favor. Although Appellant fried to miélead the jury into believing that
the IAC and Bright did not discuss the]AC’scc‘)mmunication with Bright,/theijury
heard evidence from Bright himself that they discussed her situation. The jury
also heard Dr. Dinkins’s testimony of ;“his recollection that he instructed Bright that
employees with 37 or 38 years" of service could not sirﬁply be fired. (See supra
Facts Section F).

| As Appella_ntl previously concéded, fraudulent intent can be inferred from
the baéic fact that Bright ga\}e false reasons for the termination. “Even if [Parker] |
presented sufficient evidence to shoyx that Bright lied' to her about the reasons for
her discharge, this would only estal%iish that the contract was breached with
a fraudulent intent or purpose.” _({\ppellant Memo in Support of JNOV at 10
(emphasis added)). And that is precj;ely what hap‘pened.

The sufficiency of this evidence fs no longer contestable. Appellant does
not challenge the jury’s determinatio‘n that Parker was fired for speaking to the
IAC in breach of the promise not tc;’ifire her for doing so. (Verdict form). This

unappealed determination is now Iaw of the case. Dreher v. S.C. Dep't of Health
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& Envtl. IControI, 412 S.C. 244, 250,772 S.E.2d 505, 508 (2015); cf. Piedmont

Mfg. Co. v. Columbia & G. R. Co., 19 S.C. 353, 370 (1883) (“[W]hatever may be
the contract in a givlen case, is a quéstion of fact for the jury, which, when fdund -.
“and properly construed, must become the law of the case.”). Nor is it contested
that App;allant mainvtained that other reasons drove the decision. Because the
real reason is now Iéw of the case, it .is conclusively established that the reasons
Appellant gave for the termination were not the true reason. Parker has provided
sufficient evidence of fraudulent inteﬁt even under Appellant's own analysis.

Fabrication of reasons for termination would simply be unnecessary if, as
Bright claims, he Had no -knowledge: of any contractual limitation on hislability to
terminate at will. If_Bright did not believe terminating Parker for being negative
with the Board violated anything, he would have just stuck with that reason. The
jury necessarily found that it was the real reason (in order to find a breach) and
Appellant does not challenge that find~ing on appeal.

Bright's knowledge that his | permissible grounds for termination were
limited also can be inferred from r’&he timing of the termination vis-a-vis the
anecdotal stories upon which Appelllént relied. The disputed issues Appellant
claims’occurred in.JuIy—Septe.mber.,‘:_ If those were the real impetus, why was '
Parker terminated in November duriﬁg a time when even Appellant's witnesses
claimed there were no issues? (See Fact Section G). Both parties agree there

were no contractual restrictions on termination when the issues purportedly

“occurred. (See tr. p. 542, line 19 —,fp. 543, line 8 (Bright)). | Bright's attempt to
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reach back in time to cite what are established as false reasons for termination .

‘ further show he was aware of the fact he could not give the real reason.

Finally, before Bright fired Parker, she told Bright about the\discussion
with the IAC and how she only answered the questions they specifically directed
to her. (See supra Facts Section H).x

The jury'was well aware thaf, in the context of Count | and the confract
argument (but not the requirement of fraudulent intent as to the extant tort cIaim),A
Appellant hammered the theory that Bright | was blissfully unaware of any
promises >made to Parker. Counsel-for Appellant even made it a key issue in

closing as to the contract claim. (Tr. p. 665, line 15 — p. 666, line 14). Obviously,

- the jury, as fact finder, both rejected this theory and found Parker was terminated -

for speaking to the IAC.
Notwithstanding the fact that Appellant’s afgument is not preserved and is

improperly framed,'® there is ample evidence upon which the jury could have

'

From a conceptual standpoint, Appellant argues wrongly that Parker must
prove that the agent that breached the contract had to know of its terms.
Appellant essentially tries to interject’Bright as the party to the contract. Parker
did not sue Bob Bright for breach of contract, and she never asserted he was
party to the contract. Parker sued Appellant. Moreover, there is no longer even
a dispute as to whether Appellant knew of thé contract or breached it. The
argument that one particular agent did not know something ignores settled law
that the knowledge of an agent is imputed to the principal (i.e. Appellant). See
Bankers Trust Co. v. Bruce, 283 S.C. 408, 423, 323 S.E.2d 523, 532 (Ct. App.
1984) (citing Crystal Ice Co. Of Columbia, Inc. v. First Colonial Corp., 273 S.C.
306, 257 S.E.2d 496, 497-98 (1979)). The trial court charged the jury on these
very principles. (Tr. p. 680, line 12 — p. 681, line 7). The argument that the agent
who causes a breach must know ‘about the contract is simply another false
paradigm that Appellant has dreamt up for this case. Contrary to Appellant’s
argument, such a proposition is both unprecedented and contrary to the law of
agency. Whether a party to a contract breaches it — which is not even an issue
before this Court — has never been an intent based analysis. Intent only comes
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found that Bright knew full well of the promise he was breaching. Appellant’s
prior arguments concede the existenbe of evidence of fraudulent intent. It was
for the jury to resolve that issue.

4. Appellant mis-states the law.

Appellant begins its argument. with the proposition that “The law is clear in
South Carolina that in order for a person to harbor dishonest designs as it relates
to the breaching of a contract, they must have some personal knowledge of the
agreement.” (Appellant Initial Br. at,‘8 & n. 36). Appellant’s proffered auth_orities
fail to even touch upon the proposit?on Apbellant baldly claims is “rooted” in the
law. (/d. at 8).1

The Thompson case certainh./fstates no such rule. There, the Supreme
Court affirmed a verdict for BOCAFA, in part, because “[tlhe fraudulent act
existed in appellant's issuavnce and delivery of the replacement policies with

knowledge of respondent's diabetes.” Thompson v. Home Sec. Life Ins., 271 -

into play is in the manner in which the breach occurs, i.e. whether there is
fraudulent intent related to the breach and a fraudulent act accompanying the
breach. -On that point, for the reasons discussed below, Conner v. City of Forest
Acres is controlling. :

For the instant purposes, Appellant's attempt to create new law is
inappropriate here. Even if Appellarit had preserved the argument, changing the
law is solely within the purview of the Supreme Court. Marcum v. Bowden, 372
S.C. 452, 458, 643 S.E.2d 85, 88 (2007) (‘It is within th[e Supreme] Court's
purview to change the common law.”)

/

6 As support, Appellant provndes the following cites: “Thompson v. Home
Sec. Life Ins., 271 S.C. 54, 55, 244 S.E.2d 533, 534 (1978); see also D.R.Horton,
Inc. v. Wescott Land Co., LLC, 398 S.C. 528, 556, 730 S.E.2d 340, 355 (Ct. App.
2012), affd in part as mod/fled vacated in part, 410 S.C. 319, 764 S.E.2d 701
(2014)(not|ng that there must be a showmg of fraudulent intent related to the
breach).”
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S.C. 54, 56, 244 S.E.2d 533, 534 (1978) (emphasis added). An agent’s
knowledge of the insured's diabetes is the only context in which the term
“knowledge” appears in the decision. The case has nothing to do with
knowledge of t‘erms' of a contract. Likewise,; this Court's decision iﬁ D.R. Horton
had nothing to do with the breaching party’s purported knoWledge of the
agreement. D.R. Horton, Inc. v. Wescott Land Co., LLC, 398 S.C. 528, 556, _730
S.E.2d 340, 354 (Ct. App. 2012), ‘affd in part and vacated in part on other .
grounds, 410 S.C. 319, 764 S.E.2d 70;I (2014). Appellant simply is not fairly
representing the case law to which it cites.

5. Appellant’s straw man arguments regarding prior warning

Appellant also argues that “[e]\)idence relating to Bright’s ‘fraudulent intent’
in relation to Parker's contract beg'ins with the Conference Note received on
October 21, 2013.” (Initial Br. at 9). :Why Appellant says this is unclear.'” It is
not the basis of the trial court’s decisien from which this appeal is taken.

To confuse matters more, Abpellant states that “Parker contends that
Bright's reasons for the discipline sije received on October 21 were dishonest,
pretextual, and evidence of a dishenlgst design by Bright.” (/d. at 10). Appellant -
cites pages 9-12 of Parker’s opposit{ion to Appellant's post-trial motions, which
have nothing to do with the October 21 warning.”® (Respondent’s Opposition to

Motion JNOV at 9-12).

7 - This was certainly not Parker’s theory, nor a finding by the trial judge in his
denial of the post-trial motions.

18 The cited portions of Parker 's argument focus solely on reasons for the
termination that occurred in November and those made after then. (Pl. Opp. To
Motion JNOV at 9-12).
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‘In this case, however, this Court need not reach this issue because
Appellant has incorrectly framed it. The evidence of Bright's preemptive October
21 warning was offered for other purposes. Parker presented the evidence to
show: (1) Bright manufactured false reasons for disciplining Parker in a
‘ successful effort to intimidate her from disclosing t;n the IAC what he knew wbuld
otherwise be discussed based on his September conversation with the SLC; and
(2) to show that »the assurances the IAC provided that formed the contract were
necessitated by Bright's attempts at intimidation — a proposition with which Dr.
Dinkins himself seemingly agreed.

Appellant thus poses.two fal'se premises to support the false concI;Jsion _
that whatever Bright did prior to chober 25 (the date of the IAC/SLC mééting)
cannot ser;/e as relevant evidence that he harbored fraudulent intent with regard
to his subsequent actions that breached the contract.

If the Court decides to address the issue, it is clear that Appellant’s
argument is unsupported by any acfﬁal case law. While predicate actions aione :
cannot constitute the breach of an gmbryonic contract, there is no case law to
support the bizarre notion that evid%nce of one’s intentions is limited to any
particular point in rtime.19 In many contexts, fraudulent intent can often be
gleaned by one’s actions that induce:s the other party to enter into the contract in

the first place with the intent to'br‘each the same. A blanket rule that such -

19 It is well settled that the fraudulent act giving rise to the claim may precede
the breach. Floyd v. Country Squire Mobile Homes, Inc., 287 S.C. 51, 54, 336
S.E.2d 502, 504 (Ct. App. 1985) (“The fraudulent act may be prior to . . . the
breach of contract . . . ."). How then can actions preceding the breach also not
be illuminating as to one’s intent? Appellant’'s position would lead to the absurd -
result that one can act fraudulently without the intent to do so. :
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evidence is irrelevant per se not o;1ly was not pressed below, but there is no
support for it in any cases cited by Appellant.

The trial court never _found .Ethat the background evidence regardi'ng
Bright's efforts to scare Parker was evidence of fraudulent intent as to the
breach of the contract. Appellant's muddying of the issues does not call into
question anything in the trial judge’s Order denying Appellant’s post-trial motions.
Even if Appellant was corréct as to the legal principle it advocates, it simply does
not matter. ' | ‘

6. Appellant’s argument about unanswered emails completely
misses the mark. '

In Section A(2), Appellant ar'g,‘ues that Bright's perception as to whether
Parker responded to emails cannot evidence fraudulent intent because he
formed this opinion before the IAC made Parker the promise that forms the basis
of her contractual claim. (Appellant'lnitial Brief at 11). Once again, Appellant .
either misses the point, or is creating another divers‘io-n. And, once again, it
appears Appellant is takinlg aim at thé finding of breach that it did not appeal and
that is law of this case.

Whether Bright was monitoring email traffic statistics prior to the IAC-SLC
meeting is not the point. The issue never was whether Bright's monitoring of the
traffic in October established fraudulént intent. The issue is whether Bright's
subsequent giving of pretextual ré‘as’ons for termination in November and
afterwards can constitute a fraudulent act — which is an entirely different element
of the tort. Prior to firing Parker, Bright knew that email statistics did not show

that Parker was failing to respond to emails. (See Facts Section 1(2)). Bright's
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undeniable use of reasons for Parker's termination that he knew at the time to be
false.is the issue under Conner v. City of Forest Acres, 348 S.C. 454, 46566, |
560 S.E.2d 606, 612 (20025 (discussed below). Once again, Appellant is seeking
to change the subject, divert aﬁenti;)n from the trial court’s actual decision, and
avoid fac:ts that are now law of the case.

B. Appellant’s second argument: Independent fraudulent act

1. Appellant continues to mis-state fhe issue.

Appellant states: “Parker contends the same act constituting the breach
may also form the basis of the independent fraudulent act.” (Appellant Initial Br.
at 13-14). That was never Parker’s' argument. Appellant continues to argue as
to what Parker supposedly thinks, réther than focusing on whether there is error
in the trial court's ruling. Although 'Aplpellant is demonstrably wrong about
Parker's position, w_hat Parker argues is not the issue. This Court should affirm if
there is any basis for doing so, regardless of what the parties have argued. Rule
220(c), SCACR; I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 418, 526
S.E.2d 716, 722 (2000). The sole foc;_:us must be on the actual Order from which
the appeal is taken — the one thing Appellant repeatedly ignores.

The notion that the breach is tﬁe fraudulent act was never the basis for the
trial court's denial of Appellant’s Mqt_ions. (Tr. p. 279, lines 5-15; id. at p. 621,
line 14 — p. 622, line 1; PI. Opp. to Motion JNOV at pp. 9-12; Order on Post Trial
Motions at 13-14). To the contrary, the trial court specifically charged the jury

that “[tihe mere breach of a contract does not constitute fraud.” (Tr. p. 679, lines

20-21).
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The trial court repeatedly explained the distinction between the act

constituting the breach (the termination)-and the acts constituting the fraudulent

acts (the pretextual reéso’ns). Judge Kelly first explained the distinction in his

summary judgment denial. (Ofder on Motion for Sﬂmmary Judgment at 5). As to
the Order presently before tHis Court, Judge Kelly could not have been more
clear: (1) the breach in this case is the termination that violated the specific
promise by the IAC; and (2) that the fraudulent acts were the bogus reasons
Bright gave at the time and subsequently. (Order denying post-trial Motions at
13). He never stated that the»breac.hﬁ was the fraudulent act. Accordingly, there
is no error. | |

To the extent that this Court indulges Appellant in an analysis of Parker's
prior arguments, it will find only that Parker also has fought Appellant’s efforts to
mis-state the issue. On this point, the Undersigned previously argued:

Defendant’s effort to ccmplicate the éimple is unavailing, and
this Court already addressed it in the summary judgment order.
Defendant simply continues to ignore that, just as in Conner, the

breach in this case is not the same thing as the dishonesty that
attended it:

&7

. The breach in this casé was the termination of Plaintiff for
communicating with the Board; and

. The fraudulent acts are'the multiple lies by Bob Bright as to
the reason. ‘

(P1. Opp. to Motion JNOV at p. 9). As Parker argued during the second directed
verdict, Appellant could have terminated Parker (thus breaching the agreement),
been truthful about its reasons, and.probably would not have been liable in tort.
(Tr. p. 621, line 14 — p. 622, line 1). ;But that's not what happened. To frustrate
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Parker ’s contractual rights, Appellant (through Bright) continually lied about the
reasons, both at the timé and subsequent to the termination. The lies are
sepérafe acts, which are reléféd d‘irectly to the breach as the law requires. That '
has always been Parker’s position.

~ Although Appellant is free to challenge the trial court’s interpretation of the
law, it is should not mis-state the applicable legal issues in a back-door attempt
to attack the trial judge’s rulings, which contain no error. Appellant simply is not
fairly addressing either the ‘actual pbsitions taken in the case, or the rulings
made. It is just one straw man argument after another.

2. The trial court’s analysis is entirely consistent with settled
precedent.

In Conner, The Supreme Court already has spoken on the central issue in
this case. Appellant fails to even argue that the trial court incorrectly applied the -
controlling precedent:

The act of the termination and the giving of reasons are
separate, distinct, and independent of each other. The former
may exist without the latter. At the same time, they are related as
they must be and the latter accompanies the former. Conner, 560
S.E.2d at 612 (recognizing that the fraudulent intent must “relat[e]
to the breaching” and that the fraudulent act must “accompanyf] the
breach.”).

Although the appellate courts have recognized that the facts
and circumstances of each case will be unique, in this particular
context, Conner clearly provides clear legal authority to support the
jury’s determination. In Conner, a police dispatcher alleged that her
termination for job performance violated provisions in a handbook.
After upholding the Court of Appeals’ determination that it was for
the jury to resolve disputed testimony regarding the termination, the
Supreme Court provided guidance as to breach of contract
accompanied by fraudulent act. Again, the Supreme Court

- determined that it was for the jury to resolve the matter. Although
the plaintiff argued that there were several fraudulent acts in which
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the Appellant engaged, the Supreme Court found one allegation

sufficient to send the case to the jury. The Supreme Court noted:

“Primarily . . . Conner's claim is that the City fabricated' pretextual

reasons for Conner's termination knowing the reasons were false

and did not justify termination for cause.” Conner, 348 S.C. at 466,

560 S.E.2d at 612). The Court held that conflicting testimony as to

whether the reasons were false create “a genuine issue of material

fact as to whether the City fraudulently breached its contract.” /d.

As in Conner, the giving of allegedly-pretextual reasons ‘for

the termination is an act separate and distinct from the

termination itself and yet it accompanied it. And, as in Conner,

it was for the jury to resolve the disputed testimony on this point.

(/d. at 13-14 (emphases added)).

. Appellant never actually explains how any of the above-quoted rationale is
incorrect. Indeéd, Appellant neverpitesﬂ to any portion of the Order to assert
error.

The unambiguous declaration in Conner that lying about the reasons for
breaching the contract constitutes a fraudulent act was not unprecedented. As
the Conner Court noted, “[flraud,’ in this sense, ‘assumes so many hues and
forms, that courts are compelled to content themselves with comparatively‘féw
general rules for its discovery and defeat, and allow the facts and circumstances
peculiar to each case to bear heavili’; upon the conscience and judgment of the -
court or jury in determining its presence or absence.” Conner, 348 S.C. at 465—-
66, 560 S.E.2d at 612 (quoting Sullivan v. Calhbun, 117 S.C. 137, 139, 108 S.E.
189, 189 (1921)). The fraudulent act can be “ahy act characterized by
dishonesty in fact, [or] unfair dealing.” Harper v. Ethridge, 348 S.E.2d 374, 290
S.C. 112 (Ct. App. 1986). "The fraudulent act may be prior to, contemporaneous\

with, or subsequent to the breach of contract, but it must be connected with the
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breach itself and cannot be too remote in either time or character." Floyd v.
Country Squire Mobile Homes, Inc., 287 S.C. 51, 54, 336 S.E.2d 502, 504 (Ct.
App. 1985). |
| Conner's determination that' giving pretextual reasons for the breach

constitutes a fraudulent act is entirely consistent with cases from this Court,

including this Court's oft-cited dedision in Floyd, which involved false

- representations of a mobile home salesman, who had promised to obtain

financing that yielded a particular péyment, failed to do so, and then lied about
whether he had. It was the' perpetuation of that misrepresentation and the
dishonesty about the breach that this Court relied upon in finding evidence of a
fraudulent “act connected with the breach.” Id.‘ at 54-55, 336 S.E.2d 504.
Likewise, in Scoft v. Mid Carolina Homes, 293 S.C. 191, 359 S.E.2d 291 (Ct.
Appi 1987) a misrepresentation as to the reason for breaching the contract was
enough to support a finding of both fraudulent intent and a fraudulent act
éccompanying the breach. /d. at 197-98, 359 S‘.E.2d at 295.

Appellant attempts to distinguiir‘sh Conner from this case on the basis that
“The [Conner] Court did not find thét termihating the dispatcher without cause
amounted to a fraudulent ac (Appellant Initial Br. At 17). Neither'did the trial

court here. Appellant's effort to distinguish Conner by relying on a non-issue is

| simply another red herring, released to divert attention from the fact that the trial

judge faithfully applied the law to the éctual issues raised by the parties.
Appellant also argues that Parker’s theory “attempt[s] to undo six decades

of precedent,” (id. at 16), and “disrupts the settled rule that a plaintiff must
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establish a separate and distinct fraudulent act.” (/d. at 17). As discussed
above, the trial court specifically discussed this issue and the application of -
Conﬁer. Appellant's simple refusal to focus on the actual issues in the case is no
basis for finding error with regard to the trial court’s rulings.

Appellant also argues that the Supreme Court decisions of Hardee and
Smith and this Court’s decision inl D.R. Horton somehow mandates a result
contrary to Conner. For the :reasons', that follow, they don'’t. -

Hardee v. Penn Mut. Life Ins. Co., 2156 S.C. 1, 53 S.E.2d 861 (1949)
simply stands for the proposition cited by the trial court that there must be a
fraudulent act accompanying the breach. /d. at 4, 53 S.E.2d at 861. That is not
in dispute. Nothing in Hardee states that providing pretextual reasons does not
constitﬁte a fraudulent act. o

The trial court’s decision not only is consistent with Smith v. Canal Ins.
Co., 275 S.C. 256, 269 S.E.2d 348 (.;| 980), but the trial court specifically cited it.
(Order at 11 (citing Smith)). Other than standing for the trial court’s proposition
that a distinct, yet related, act is rclaéjuired, Smith, which was a 12(b)(6) case,
adds nothing to the analysis here. ;

Finally, this Court's decision in D.R. Horfon certainly never attempted to
overrule sub silentio the Supreme Court’s decision in Conner. To the cbntrary,
the D.R. Horton Court was well aware of Conner and cited it. D.R. Horton, , 398
S.C. at 555, 730 S.E.2d at 354 (_cit.ing Conner). This Court obviously found no
tension with Conner, which is not surprising as the issues pr;esented in those

cases were very different. In D.R. Horton, the appellants relied on a number of
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alleged fraudulent acts, including the successive filing of lis pendens, threats to
tie up property, and shifting reasons:for refusing to close on property. /d. at 555,
730 S.E.2d at 354. Appellant grasps ﬁnto this last passage to conflate the notion
of “shifting reasons” with the giving of pretextual reasons. Although this Court did
note in D.R. Horton that the fact that different reasons were given at different -
times did not evidence a fraudulent act, this Court never determined the reasons .
at issue were untrue — just that different ones were given over time. Moreover,
the Horton Court was careful to note that the appellant against whom summary
judgment was entered offered nothir;g more than mere speculation to support the
BOCAFA claim. /d. at 556, 730 S.E.éd at 354.

Finally, Horton is distinguishable because whether the reasons for the
breach in Horfon were true or not_did not affect whether the breach occurred. In
Horton, it didn’'t matter what the ré‘ason was for the breach. Whether the
breaching party cited reason x or reason y was immaterial. Here, as in Conner,
the ind'ependent act of giving pretéxt@al reasons is directly related to the breach,
as it must be, because it was a means to carry out the frustration of Parker's
contractual rights. Appellaht was frée to terminate Pérker for any reason other
than the one issue for which the jury; found it terminated her. The fabrication of
reasons for Parker’s termination to a'\;oid the sole reason for which she could not
be fired was done to frustrate her contractual rights just as allegedly-pretextual
reasbns were given in Conner in a purported attempt to harmonize the

termination of the plaintiff there with the' applicable policy in that case.
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In the context of giving false reasons for the termination of employment in
abrogation of an enforceable promise, Conner controls and this Court never
attempted to say otherwise in D.R. Horton.

3. Appellant’s argument to abolish the BOCAFA cause of action
in the employment context is frivolous.

Appellant raises the new issué as to whether BOCAFA should exist in the
employment context. (Appellant Initial Br. at 18-19). This argument is patentlyj
frivolous.

a. Appellaﬁt did not preserve this issue.

Appellant’s argument that BOCAFA should not apply in the employment
context has never béen raised before; It certainly was never ruled on. Nor is this
issue identified in Appellant’s'lssueé presented. Rule 208(b)(1)(B), SCACR;:
Toal, supra at 443 (3d ed. 2016). For these thrée reasons, Appellant has not
preserved this argument and this Court should deem it waived. See supra
Section A(1). |

b. This Court should not abolish or chahge the common
law. :

Appellant essentially afgues tﬁat the BOCAFA claim must be abolished,
but only in the employment .contekt. Especially givén our appellate courts’
repeated recognition of the tort's application in this context (discussed below),
this Court should not seek to change:the common law. Marcum v. Bowden, 372

S.C. 452,458, 643 S.E.2d 85, 88 (2007).




C. Appellant’s argument that employers should be exempt
from BOCAFA claims is both contrary to settled
precedent and baseless.

Appellant's opinion that, “[ijt is unlikely employment contracts were
contemplated when the cause of action for breach of contract accompanied by
fraudulent act was created” is sim;')ly immaterial. (Appellant Initial Br. at -18).
Even if one could determine when the cause of action was established, the
circumstances contemplated by the particular judges in that case is not the issue
here. The issue is whether the trial court committed error in applying current
precedent. Appellant refuses to address that.

The application of BOCAFA in ihe employment context is well established. -
See, e.g., Conner, 348 S.C. at 466, 560 S.E.2d at 612; Zinn v. CFl Sales &
Mktg., 415 S.C. 93, 112, 780 S.E.2d 611, 621 (Ct. App. 2015); Shelton v. Oscar
Mayer Foods Corp., 319 S.C. 81, E?O, 459 S.E.2d 851, 857 (Ct. App. 1995);
Hendrix v. Eastern Distribution, Inc., .:;16 S.C. 34, 45-46, 446 S.E.2d 440, 446-47
(Ct. App. 1994), affd in part and vac'ated in part on other grounds, 320 S.C. 218,
464 S.E.2d 112 (1995).%°

In Shelton, this Court rejected the same argument made as to the implied
covenant of good faith and fair' dealing, the existence of which also

unquestionably pre-dates recogniﬁon of enforcing promises limiting an

2 Appellant’s advocacy for a ruliﬁng that circumvents a number of published
decisions is somewhat ironic given its claim that Parker is the one seeking to
upset settled precedent. (Appellant Initial Br. at 16, 17).
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employer’s right to terminate employment.21 In Shelton, this Court noted, “we
find no authoritative case law holding the implied coven'ant of good faith and fair
dealing is not applicable to employment contracts that alter the employee's at-will
status.” Shelfon, 519 S.C. at 91, 459 S.E.2d at 857. Likewise, the oﬁly _
“authoritative case law here” establishes that BOCAFA also applies in the
employment context in the same maﬁner as the implied covenant in Shelton and
all other genérélly-applicable contract principles. '

Appellant’s hyperbolic cries that this case will convert every contract case
into a BOCAFA case ring hollow. ' Many termination of employment contract
cases do not involve BOCAFA claims. E.g. Williams v. Riedman, 339 S.C. 251,
260, 529 S.E.2d 28, 32 (Ct. App. 2000). There are other cases in which contract
claims proceed even though there is insufficient evidence to support a BOCAFA
claim. E.g., Shelton, 319 S.C. at 90‘, 459 S.E.2d at 857 (permitting contractual
claims, but affirming dismissal of BOCAFA). Again, the sole issue here is -
whether the trial court committed error in this case.

Finally, Appellant’s reliance con the dissent from an irrelevant case does
not warrant the reversal of Judge Kelly’s' Order that faithfully applies actual

precedent.??

2 See Commercial Credit Corp. v. Nelson Motors, Inc., 247 S.C. 360, 366-
67, 147 S.E.2d 481, 484 (1966) (recognizing the common-law implied covenant
of good faith and fair dealing in contracts); Small v. Springs Industries, 292 S.C.
481, 357 S.E.2d 452, 454 (1987) (recognizing the right of employees to sue in
contract to enforce promises stated in mandatory terms notwithstanding the
employment at will doctrine).

2 In support of its policy argument, Appellant relies solely on Dunsil v. E.M.
Jones .Chevrolet Co, 268 S.C. 291,298, 233 S.E.2d 201, 204 (1977), cited in
Appellant Initial Br. at 19 & n. 66. V:Appellant, however, fails to note that it is
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Appellant’s belief that BOCAFA should not apply to employment contracts
the same way it applies to every other ki'nd of coﬁtract- contravenes seﬁled “Iaw. |
Once again, Appellant’'s unpreserved' arguments fail to explain how Judge Kelly
failed to properly apply actual law.

CONCLUSION
i For the foregoing reasons, the Order denying Appellant’s JNOV motion as
to the award of punitive damages should be affirmed. | -
Respectfully submitted this 5th day of August, 2016.
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quoting the dissent in that case. See id. (Lewis, J., dissenting). In any event, the
only purpose for which Appellant cites Dunsil is to reiterate the principies already
recognized in the trial court’s order.
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