P N

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY

Court of Common Pleas RECEIVED
R. Lawton Mclntosh, Circuit Court Judge AUG 08 20 5
SCC
Case No. 2013-CP-37-0575 | ourt of Appegs

Duke Energy C;a{rolinas, LLC

Respondent,
V.
Randafl S. Hiller and Janet C. Appellant.
Hiller,
RECORD ON APPEAL
‘Randall S. Hiller
850 Wade Hampton Blvd.
Greenville, South Carolina 29609
(864) 232-0026 ‘
Attorney for Appellant
Other Counsel of Record:
James W. Logan
P.O. Box 259

Anderson, SC 29622
Attorney for Respondent



THE STATE OF SOUTH CAROLINA
. In The Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas .
R. Lawton MclIntosh, Circuit Court Judge

Case No. 2013-CP-37-0575

Duke Energy Carolinas, LLC s

Respondent,
V.
Randall S. Hiller and Janet C. - N Appellant.
Hiller, :
RECORD ON APPEAL
Randall S. Hiller
850 Wade Hampton Blvd.
Greenville, South Carolina 29609
(864) 232-0026 '
Attorney for Appellant
Other Counsel of Record:
James W. Logan
P.O. Box 259-

Anderson, SC 29622
Attorney for Respondent .



TABLE OF CONTENTS

Notice of Motion and Motion to Enforce Settlement Agreement

...................... 1
Memorandum of AGreement. ... ..ottt e 5
Transcript of Record for hearing date May 12,2015.................c.. 7
Order granting Motion to Enforce Settlement............................. e 27
- Complaint filed AUZUSt 8, 2013 .. .v.ee oo 29
Answer and Counterclaim................ RO RO RP R URUOURRPON 42
ADR Compliance FOrm..........oooiiiiiii e 48
Letter to Hiller dated November 25, 2014 with attachments.................. . .‘ ....... 50
Letter from Hiller dated November 26,2014........ ..., 63
Email to Hiller and Hiller’s response dated December 22, 2014....................... 64
Letter to Hiller dated December 22, 2014........... SRS SR UREOU SR URRUTTY 65
Email to Hil_lg:r with attachments dated December 30, 2014......... e, 66
Letter froni Hiller dated December 30, 2014......... v o oo 71
Letter to H‘i‘ller dated February 12, 2015............o 73
Letter from Hiller dated February 18,2015....................... s e 76
Letter to Hiller dated March 18, 2015.........vvveeeeeeeeeei. SUTTURTURURR .78
Letter to Hiller dated May 7, 2015 With AttACRMENTS. ... veeeeeeeeeeeeeee e 80
Photographs of “Spud Poles™..................ccccccoieeeiiinn. e 88 & 89



STATE OF SOUTH CAROLINA o ..
- » IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE C. A.NO.: 2013-CP-37-575
Duke Energy Carolinas, LLC,
© Plaintiff,
vs. NOTICE OF MOTION AND MOTION TO

, e ENFORCE SETTLEMENT AGREEMENT
Randall S. Hiller and Janet C. : ,
Hiller,

)

)

)

)

)

)

)

)

)

)

)

)

)

Defendant. )
)

 TO: Randall S; Hiller, Attqf‘néy‘ for Defendaln:ts

PLEASE TAKE NOTI-CE that the Plaintiff, Duke Energy Carolinas, LLC, (hereaﬂer
“Duke Eneréy”), w_il‘l move tﬁis Court in ten days or as soon as it may be heard thereafter for an
‘Order combélling, enfor.cement ofthc; Settlement Ag.lv'eerlnent 51 gned by all paﬁies and their
counsel on S:'éptelnber 2, 1201-4;. ’li“hi_s Mﬁtioﬁ 1s ‘made; p'urlsuan't: :to "Rules’~v43 (9] and 41.1, SCRCP,

voles . P

as well as legal precedent regarding enforcement of settlement agreements.

BACKGRO ﬁND

On 'S.eptember 2,2014, the parties participated in mediation. After lengthy negotiations,
the parties reachéd a settlémenf agréement. The settlemént agr‘eement -was reduced to writing and
- signed by the parties and their counsel. (Exhibit 1). The signéd doculﬁent set forth the clear and
specific terms of the seftlement agreement between the; partics. Id. Thereafter, .the mediator, Eric
‘K. Englebardt, signed and ﬁied é,Préof Qf ADR fepor{, ‘indicéting that the case was “fully
settled.” (Exhibit 2). |

As (l).f Novgmber 25, 20]4, tlhe Defendants liad;failled_t() comply with all the‘temls of the

settlement agreement to Whi_ch they had agreed. (Exhibit 3). The Defendants rcspODde on.



" November 26, 2014 ( Exhlbit él) On December 22, A2014' the Defendants informed Duke Energy

 that the work had been completed (Exh1b1t 5). Upon mspect10n Duke Energy deterrnlned that
the work had not been completed and notlﬁed the Defendants accordrngly (Exhlbrt 6). The

' Defendants responded on December 30 2014. (Exhrbrt 7). On F ebruary 6, 201 5 Duke Energy
representatrves along with their attomey— met with the Defendant, Randall S. Hiller, at the
property in question on Lake Keowee in an effort to resolve all remaining issues. Duke Energy
documented the results of that meeting in its letter to the Defendants dated February 12, 2612.
(Exhibit 8). The Defendants responded by letter dated F ebruary 18, 2015 (Exhibit 9) by basically
telling Duke Energy that they will perform the work they agreed to do when they get around to
it. Duke Energy responded with its letter of March 18, 201 5. (Exhibit 10)

LEGAL ANALYSIS .

Duke Energy seeks an Order of th1s Court enforcmg_the settlement agreement between
the partres pursuant to SCRCP 43 (k), which states:

(k) Agreements of Counsel No agreement  between counsel affecting the
proceedings in an action shall be binding unless reduced to the form of a consent
order or written stipulation srgned by counsel and entered in the record, or unless
made in open court and noted upon the record, or reduced to writing and signed by
the parties and their counsel. Settlement agreements shall be handled in accordance

~ with Rule 41.1, SCRCP. (emphas1s added)

The purpose of Rule 43(k) is: [T]o prevent fr audulent claims of oral strpulatlons and to
prevent disputes as to the existence and terms of agreements.and to relieve the court of the
necessity of detennining such disputes, which it has been said are often more perplexlng than the
case itself. The time of the court should_ not be taken up in controversial matters of this character.
Ashfort Corp. v. Palmetto Constr. Group, Inc, 3l8 S.C. 452, 495, 458 S.E.2d 533, 535 (1995)

| (quoting 83 C.J.S. Stipulation §4 (1953)); see also, Motley 1{."Williai7ts, 374 S.C. 107, 111, 647

S.E 2d. 244, 246 (Ct. App. 2007) (stating the application of Rule 43(k) will help avoid disputes



regarding the terms of settlement) Settlement agreements are reviewed by the circuit court in

" much the same way as contracts Patrzcza Grand Hotel LLC v. MacGuire Enters., 37234, 640

. 643S.E.2d 692 695 (Ct App 2007) When “an agreement 1 1s clear and capable of legal

construction, the courts [sic] only -fun‘ctron is to interpret its lawful meamng and the intent of the
partres as found W1th1n the agreement ” Messer v. Messer, 359 S. C 614, 628 598 S.E. 2d 310,
317 (Ct App 2004) When an agreement is plam and unambrguous the court does not have the
authonty to modrfy its terms Palrzua (’ran:i Hotel 3 72 S. ( at 640 643 S E.2d at 695."

Applymg the law to the facts and current procedural. posture of the case, 1t is clear that
SCRCP 43 k) applres to. the bmdrng nature of settlement agreements It is fuxther clear that of
the three options- avarlable in SCRCP 43 (k) the partles hereto have an agreement between
counsel that aftects the proceedmgs in this action and which, has been reduced to writing and
signed by the .partres and therr counsel. The Court should Vlew this settlement agreement inthe
same.way\and;ur'rder the same scrutmy that it vstould’ afford a '_contract. There are no ambiguous -
terms; ‘indeed there is no'dispute between the parties as to the terms, ;rather 'the Defendants seek
to nulhfy what Duke Energy consrders a bmdmg contract under both the Rules of Civil

Procedure and legal precedent and/or modrfy the terms of that.contract.

CONCLU SION

Duke Enel ' respectfully requests an Order of the Court compellrng the enfor cement of
the vsettlementt agreem_ents attaeh’ed hereto, Duke hnergy'reserves the right to ﬁlrther supplement
this Motiorl with a Memorandum of Law and/or additional arguments at the'hearing on this.

matter.



Respectfully submitted,

Fax 864-226-1931
logan@loganjollysmith.com

Attorneys for Plaintiff




STATE OF SOUTH CAROLINA |

) IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS ) .
Case No. 2013-CP-37-575
Duke Energy Carolinas LLC, )
)
Plaintiffs, )
) MEMORANDUM OF AGREEMENT
vs. ) -
Randall S. Hiller and Janet C. Hiller, )
| )
Defendants. )

~ At mediation on 2 September 2014, the parties agreed to resolve this dispute as follows:

1) Duke will place the existing dock, at the Hillers’ cost, at the dock location shown on
the Stephen Edwards & Associates survey of 19 I\_/Iay 2011 closest to lot 2.

2) Duke agrees to waive the permit application for a second dock on the Hillers’
property for a period of five years. Duke will agree to approve the application as
previously negotiated and shown on the Stephen Edwards & Associates survey of 19
May 2011, unless regulations change for reasons outside of Duke’s control that make
approval of the application impossible. Duke will make the Hillers aware of any
régulatory changes that require a change to the approved permit at least 30 days prior
to their going into effect. The Hillers are responsible for resubmitting their
appllcatlon on an annual basis or this portion of the settlement agreement 1s moot.

3) The Hillers will pay Duke $379.70.

4) The parties will dismiss all claims and counterclaims with prejudice and enter into a
mutual release/settlement agreement to be drafted:by counsel for Duke.

S) This agreement will be confidential to the fullest extent possible by law.

RN /o

Rep esen}ﬁwe of Duke Energy Randall S. Hiller, individuall ly and as
Q /’ 'mo;neyf r hlmself and Janet C. Hiller
James;ﬁz Lo an Ji . attom(;{ fon,Dul\e Eric K. .L/ng]eb\ 1dt: Mediator

Energy Carolifias, LLC A '
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State of South Carolina

. In the Court of Common Pleas
County of Oconee ' .

Duke Energy Cabeinas, LLC,

i

)
Plaintiff, ) 2013-CP-37-575
. - ) '
AG - ) : May 12, 2015
)
Randall Hiller and )
Janet Hiller, )
- . )
Defendants. ) _
4 » ) Transcript of Record
) '
BEFORE:

The:Honorable R. Lawton McIntosh, Judge

3

APPEARANCES:.

Jamewa.=Logan{ Jr., Esquire

‘Attorney for Plaintiff

Randall S. Hiller, Esquire
Pro Se

biane L.'Marcengi11, RPR, CRR
Circuit Court Reporter




INDE X

Witnesses

RANDALL S. HILLER

Reporter's Certificate

For the Plaintiff:

Marked Description
11  Letter/attachments = from
: Mr. Logan to Mr. Hiller

. dated May. 7th ,
12 Photograph of spud pole

Fdr fhe5D§fendént: ,.

Marked | Déscription

Nohe offered.

Ex hibits

Page
11

20

I.D.  Admitted

I.D.  Admitted
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_(WHEREUPQNﬁjcourt,cenyened with all parties
.present and-the,fo]]gwing,proceedings were had
_comheneing at anpnoximatefy»10:14 a.m.)
THE COURT: Mr. Hiller, Mr. Logan.
 This is a mgtiontto.enforce eeftlement.
' MR.'LOGANﬁ :That is cornect, youthoner.
’&THE CQURTa»hThie is yourgmotion,'Mr: Logan;
',-MR..LQQAN:Vllt is, your Honor. o
 THE cQURT:ng11'r1gHt. :
MR.'LOGAN:thayift please the Court.
THE COURT: "Yes, sir. |

"% MR. LOGAN: "I filed, on behalf of Duke Energy, a
?metion‘to-enforcé'settlement'on April 1, 2015, with the

§@§Qrt of this year. And attached to that motion were

‘ten ,-- are ten exhibits. Mr. Hiller was served with
that mot1on a]ong w1th -- thatxwas'sent to the Court or
the c1erk S off1oe |

The f1rst exh1b1t is the memorandum of agreement
By way of background ,Duke and Mr. and Ms. Hiller have
had a d1spute among each other that has been go1ng on
for. years, And-Mr._and Ms, Hiller own a p1ace on Lake
Keoweei He Tsv-?vhe and his wife have’owned it for
years | Theif chiidren‘are gr0wn:vahey basically have
no more use for 1t den;fgusetit‘is'my:understanding,

and 1t has -- I th1nk he wou]d Tike to d1spose of it.
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But it's 6ne‘of‘tﬁose things it's oﬁt of sight, out of
mind. And over the years his dock or docks that he has
had attached to the front of hié property have
periodically been -- have periodically come loose, gone
out into the cove, created a navigationa1 issue, and
Duke has had -- and also resulted in comp1a1nfs ffom
the adjoinihg préperty owners as far as how that area
is maintained along with Lakeshore.

Multiple actions have been filed. We think we
come‘tb agréemenfs as to how it's going to be resolved,
aﬁdkit"does not get reso1ved} Never gets resolved. We
hgd-a mediation on September 2;‘2014. The mediator was

Eric Eng1ebardt.  It resulted in a memorandum of

.a@feement,‘whichfis'attached to this motion as

Exhibjt’1, and aTéo a p]at‘that shows where the docks
are to be»Tdcéted. ‘And he wants permission'to put in a
future‘dock;sometimé within the"next five years.

Well, as a result of the mediat%on, the terms were
set forth 1in thefheﬁorandum of agreement and also in
subsequent letters once we started having problems
getting the agreement enforceq.

Exhibit 1, as I say, is the memorandum and the
attachéd pfat. Iéxhjpit Z,isﬁthefADR comp1iance-f6rm
signed by the mediator. Exhibit 3 is my letter to
Mr. Hiller déted;November the‘25th of 2014 after my

10
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client advised me thaf this work that he agreed to do
in front of hﬁs property had not béen done. I set out
the five components of the agreement in that letter
pointjng out that only items one and two had been
completed. |

It was agrééd at the mediafion-that a few days

after the mediation, Mr. Hiller would meet a Duke

representatjye'and_the contractor chosen by Duke in

order to discussﬁand 1mp1ement'the agreed terms as far.

‘as the location ofithe dock and how it would be

g@choyed as}we1T}as'othér:thingslset,fdrth in those
fﬁve‘boints._. N

. We11,,unfor{una£e1y, I wasnft ab1e to be there at
tbat méetihg'on the property. And Mr. Hiller decided
that he didn't want Duke's contractor to do it but
would ‘get a contractor tb do 311 of that work himself.
Sd-that's how it;was 1eft, and with this letter of
November -- and that meeting dccurred on September the
22nd as set forth on the first page of Exhibit 3.

Upon finding‘out that the work had not been done,

I sent Mr. H111ef-thé_1etter of November 25th, and I
told him in that letter not only what had not been done
but what wasl1éft toﬂbe-done,faﬁd that's on‘the second
pégé[' And 1 a1Sb'attached seyefaiuphofbgraphs that

showed the status of the dock work that had been done

11
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at. that particufar point which obv1ous1y shows-that
the work. had not been comp]eted as had been |
represented. And those are attached to Exh1b1t 3.

Mr. H111er responds to my 1etter on November the
26th w1th h1s own 1etter say1ng that he had a
contractor to come out and supposed]y do a11 the work
that was to be done, but obvioué]y, as he says in the
second paragraphfibased upon the'photographs ‘you

prOVided the contractor did not perform adequate1y

’We11' it's the contractor S fau]t now. So he says he's

.....

Exh1b1t 5 1s an e-mail of December 22nd to me from
Mr. H111er or actua11y to my para]ega] Stephanie.
“EJeaee adese Mr; Logan that the repairs have been
comp1etedﬁf‘ So,djn other words,lhis representation is

al].the'work_hasfbeen:done.‘ Well,; again, I contact‘my

client and askedfthem to send out a Lakeshore
_representatiﬁe toﬁtake photographs to see if, in fact,

‘the work had been done. And that is Exhibit 6 of my --

attached to my 1etter from, at my request, my paralegal
to Mr H11Tér advﬁeing'him'that, “Foi1ow1ng receipt of
your e- ma11 of December 22nd I asked Duke to merify

completion of the dock repa1rs " The work has not been
_comp]eted.» I attached photographs again taken by the

Duke'representattve,show1ng the status of the work at

12
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that parttcuiar‘tﬁme. And you‘w1i1.see three
photographs:attached, one of which includes the
aiignment issue and aTso how it was mooredF |

‘gJMr 'H111er responds with his 1etter of
December the 30th wh1ch is Exhibit 7 in which he
bas1ca11y te11s Duke I 11 get around to it when I can:

I respond w1th my letter of February 12th in which I

‘adv1sed h1m that that was not acceptab1e And I agreed

to meet w1th h1m - tn1s 1s my 1etter of February 12th,
wh1ch 1s Exh1b1t 8 ‘I agreed to meet with Mr. H111er
and ay Duke representat1ve on h1s property hopefu11y to

come - to a f1na1 reso1ut1on of th1s matter in comp11ance

with the,sett1ement agreement.

FF VFo11owing that'meeting, which occurred on
February. the 6th -1 wr1te to Mr. Hiller a 1etter of
February the 12th which 1is Exhibit 8, and I point out
to h1m once aga1n what had been agreed to at the |
med1at10n in part1cu1ar, number one, the alignment,
proper aﬂignment:Of thevdock;.which would have been
done had a Duke contractor been used, and number‘four
on that 1jst anchor1ng the dock with what s called
spud poles. . In the past the prob]em that he has had
with the dock break1nq 1oose is that it's been anchored

in the cheapest way poss1b1e ]ust ty1ng meta1 rope

-around trees or on very unsubstant1a1 meta1 sp1kes in

13
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thedgrodnd. Spud poies would prevent that from
happening and are used when a property owner has
probiems with his dock breaking loose from how it is

actuaTTy.attaohedfto the land. So I write that letter

.fo11ow1ng our meéting on site in which he agrees to do

theee things and?have that done.

WQ1], as‘soon as ‘I write that'1etter.or a few days

‘Tater, I get a Tetter back.from;him; which is

Exhibitug, February the 18th of this year, in which he

basta11y Says,adain,.1'11 get'around'to it when I can.

And.- Exhibft'1o'1s'my'1etter to Mr. Hiller basically
}te111ng him that- that was not acceptab]e to Duke and
_un1ess the work was comp1eted within ten days we were

;gpmnggto'proceed w1th appropr1ate measures,

,Now, 1n add1t1on to that mater1a1 I wrote

Mr. H111er : The;]atest correspondence is -- I'm going

to pass up to'the'Court 'And 1'd 11kb’for it to be
marked as whatever the next exhibit je: |
(WHEREUPON P1a1nt1ff S Exh1b1t Number 11
was marked - for 1dent1f1cat1on )

MR. LOGAN: And that is my 1etter to him of

‘May the 7th. "1 rece1ved your e-mail of April the 27th

stat1ng that the requ1rements have been comp]eted
A1l right. They;re completed now, accord1ng to him.

For theé third. time they're completed. I sent another

.14
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Duke,representatiye.out - - thisvis'either;the third or

~fourth time‘-4 tojtake‘a 1dbk at what had been done and

to‘take:photographsr‘_And as.I_stateﬁin the Tetter, the
dock 1s not a1ignEd oorrect1y and spud po]es“were not
used to anchor the dock. And thateis shown in the
photographs that ‘are attached and these were. taken on.
May 5th_as referenced in the 1etter: _ ,

While heuhasmcomp1eted thevdeoking,'the‘a1ignment
1ssueethat we. disoussed wh11e Idwas out there, *ﬁtts-not

proper1y a11gned as he agreed to a11gn it with the pole

vacross the, way, and you w1|1 see how the dock s t1ed

to the lake , Spud poies are not used, and th1s type of

moor1ng to the 1ake is. go1ng to result in the same

_problem that he has been hav1ng over the years

creating a nav1gat1ona1 issue, creat1ng comp1a1nts to

Duke'from‘the'netghbors that the dock f1oats away, gets

‘up on other peop]e s property and the shore and

therefore, they make the1r comp1a1nts known to Duke,
and'a11 of that 1s in v1o1at1on of the Shoreline.

Management Gu1de11nes

'The f1na1 exh1b1t I W111 pass up to the Court and
ask to be marked .as. the next . exh1b1t 1s a p1cture of -

what .a spud pole. 1ook~ 11ke
| (WHEREUPON P1a1nt1ff S Exh1b1t Number 12

fwas marked for 1dent1f1cat1on )

15
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MR. LOGAN: That's down into the lake bed. The
dock is able to rise up and down as the lake levels
change, and it avoids, as much as possible, the dock

breaking loose. And that's a picture of one that's

actually on the lake and is used whén property owners

have pr@b]ems of»£his natdre.

| Had a DUke,contractor as wasAagreed'upon.been
used, thaf,was‘tﬁé typé of mooring, the type of
docking, and'the:type of a1ﬁgn@ent that would have been
already thérgf And jt's not;there;,iAs faf as I know,
that'§~the'curreht étatus. vIt's hotsin éccordance with
the aﬁreement. | |

}You‘W111 see that Mr. Hiller, as part of the

se¢t1gment.agfeeﬁéht, had asked that Duke waive the
permit_app]icatﬁdﬁ for a second dock for a period of
five years. In other words, he wouldn't have to put in
a dock'.within a yéar»of_an app1ﬁcation beihg made,
contrary to;thefdtherwise estabjished Lakeshore
GdideTihes.'vHisisecond dock-ié not.there. "But Duke
agreed because hé.was trying to se]1‘the property, and,
obviously, he waﬁts‘dock access.  He wants a dock in
front of his property. Héhwants a’permit for the dock
becausé it adds to the‘va1uevof his pfoperty."The
probfem is he's not willing to maintain thaf dock . and

he's not wi]]ingfto maintain it in accordance with the

16
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terms .of the agfeement. I ask tHat the agreement be
enforced. Thank yoﬁ, sir.

~ THE COURT: _Mr; Hiller.

'MR:.HILLER; “Excuse‘me, your Hdnof. I'ma Tittle
surprised that hﬁbody,from‘Duke is here to testify, but
I 1nt¢nd.£o test{fy,:if‘you want tovswear me in,
because -- | _1A : | | |

THE COURT:f’Do'you swear or affirm to tell the
truth, the‘who1e-fr0th, and nothing but_the truth?

MR. HILLER: I do.

y | - RANDALL S. HILLER,

EBEING FiRéTfDULY SWORN, TESTIFIED AS FOLLOWS:

‘;THE COURT: ' Go ahead. |

;MR. HiLLER:, Your Honor, I'vg owned this pfoperty
since 1993., For the first 25 yeéré'I didn't have any
prob]ems. Neyerﬁhad é prpb]em. 10,2008' I subdivided
the Tot just befofé -- or.2007xjusf before the
Shore]iheiManagemenf‘Gujdéﬂines.changed that would have
rethrgd a greatef frontage. Supdiyﬁded the property,
ordered -- I meaﬁ'requested a Duke dock bermft, had a
dock 1hsta1]ed, then went back and héde the-app]ication
for the second dock pgrmit, 'It was réfuséd.

I filed a Tawsuit againsf Duke. Théy ultimately
agreed to give me the second pérmit.' That was in 2008.

Ever. since then, 'your Honor, I mean, it is just a
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constantg'constant harassment and a constant -- I mean,

.as Mr. Logan keebs pointing 0ut, and he's making a big

deaThabout'these[epud poles. Every time I maKe an
agreement'wtth DukeA as soon as the agreement is made
they wa1t two months and then add ten cond1t1ons
You=have the settlement agreement in front of you.
Is there anything_in'there about‘spud po1es?‘.I had
never even heard;of a spud po1evunt11 I met up there
thﬁee days afterkthis or four days”aftergthis
mediation I drove‘uo here. I met-with Mr. Hudish,
the Duke representat1ve and a contraotor~that he
brought beoause I had to]d them at the t1me of the
med1at1on that I don t do docks. I don t know anything
about docks ! don t have 1t When I had it installed

orTana]]y,»the oontractor 1nsta11ed it, the same one

‘that made it. It was installed with cables just Tlike

the dock on my right and the dock on my left. Both of

them have cabTesy_oab1es running to the shore and a
fixed pier attacﬁed to the rising and lowering pier;

This dock had to be moved as a result of the

dsettTement of*thelorigina1 lawsuit, and Mr..Hudish and

the:contraotor,»éndwas you'll see from my
correspondenoe'béckgto‘quhLogan,_the oontractor they

brought'sajdrright”out, I mean the minute we got there,

I he saidﬂl"There'é no way we can do this in 30 days."
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He said, “I‘Can'f?do it. We caq'tlbgiid the fixed bier
portion, it's not'paasib1e for it to be done within

30 days:“ So_hefand Mr. Hudish got out their tape
measUres and phyé?ca]]y méasupéd the 1iﬁes'where the
dock WOg1d need fd go. And then ﬂr. Hudish puts stakes
e*aqt1y where the fixed posts WQu1dIHaye to be
installed. ‘And Ihagfeed with their contractor. He.
saia, "AT1l we caﬁzdo is set the dock,‘and I'11 send you

a price." And, ybu know, Mr. Hudish, the contractor,

‘and I’ agreed IhafrI would find a contractor to install

the. f1xed portion..

.iNQw, I a]ways understood this .agreement to say

Ethat the dock was’ go1ng to be put in the location that

‘the~sgrvey said. . D1dn.t say anyth1ng about it having

to be pretty or as nice as my neighbors. It'just had
tofbepput in that~]ocation within,BO days. I hired the
contracfor." I went up there with them the day they
1nsta11éd the posfs and watched them dig the ho1ea and
install tae fixed pier post right whére the stakes had
been.sét-by Dukefs representative. - Then they built the

frame and attached the dock to it directly out from

.that. That's all I,agreed.tq do. And we did exact]y

‘what I agreed to do.

Only afterwards, apparently, and this was --

Mr. Logan says we have had prob1ems w1th the dock. We
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have. People —1-I mean, it's been vandalized at least

four times.l The cables have been physically cut right

at the dock.where~we can see what's still hanging, cut
twice. It was cut again in November. I sent the

contractor back up there. We completely rebuilt the

frame, reattached*it. A1though‘I didn't agree to do

all the other th1ngs that Mr. Logan keeps adding on and

‘added on in March, as I responded to him then I said,

{if'I determtne -éf1f I determ1ne if the contractor

determines the spud po]es are necessary, I'1T1 put them
but I don t if that wasn't part of this settlement.
And 1t was determ1ned it was not necessary Cables are

n. .They're on<my property. They aren't in the lake.

They go to the dock just 1ike the one on the right,

just Tike the one on the left. Went ahead and had them

finish the decking. That's the only thing that was

missing.

That dock 15 in alignment withlwhere Duke Energy

said .it had to be when I was out there with them. When

‘'we went back out'there in March,}Mr. Hudish, this time,

not the time when I was up there with him before I

started-construct1on . sent somebody over to the other
side ot the 1ake*and had-them go put. a stake in based
on where he was po1nt1ng after I had a1ready put the

dock,1n, and had them put a stake on the other side of

20
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“the Téke which I told h1m then ‘I said, "That's

25 feet left of where you set th1s
JAnd, your HOnor if that dock needs to be turned,
1t needs to be Duke S respons1b111ty because I relied

on Duke Energy s spec1f1ca11y measur1ng and putting

~stakes in the grpund saying this is where your dock

neededfto be. It 1s exactly there. - And if Mr. Hudish
was here, he'd have to admit 1t B |

So I have complied w1th everything Ivagreed to do,
and, it's not Duke'stprerogative;to continuous1y add
adpitiona1,ob1igafions on me. 1 assure you, there's
not e;sing1e word in that Shore Management Plan that
ta1ks;about‘spudﬁpo1es being required or mahdated or
anythfng else. fhe dock is 1h place. vIt's properly in
p1ace;vand 1t's?exaet1y where Duke asked me to put it
or to1d me to put it.

- THE COURT Let me ask you th1s Mr. Hiller. How

did it go from Duke plac1ng the:ex1st1ng dock to you

vp1acing the existing dock?

MR. HILLER: - Because ‘the contractor they brought
said he‘ceu1dn't'do it in the time frame They were
supposed to brihé the contractor. They did bring a
contreetor. : . |

THE COURT: There was no time frame.

MR. HILLER: Oh, it was 30 days.
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THE COURT It d1dn t say it in here Says, "Duke

,w111 p1ace the ex1st1ng dock at the H111ers cost at

the dock 1ocat1on~shown on the Steven Edwards &
Associates. survey of 19 May 2011 c]osest to Lot 2. It .
doesn t have .a t1me frame in there that I can see. And

there~1s time frames for be1ng notified of the changes

in permit regs on number two, but that‘s a different

item. | _ o
MR. HILLER "Yeah. We11 it was”a1ways 30 days.

And Mr Logan s and my ‘correspondence would reflect

’that fact I boughtv - at the med1at1on about trying
to- get up there . that very next Fr1day, but you know, i

.f1na11y agreed to go that week that Fr1day, to meet

w1th¢%r Hud1sh because of the 30 day t1me11ne - And

}it's‘ﬁn-my 1etter-back to Mr. Logan afterwards that,

’you{know, we ‘all. understood it to be 30 days.

- And then of course after I met back up there}
again and th1s t1me w1th Mr. Logan and Mr. Hudish and
he comp1a1ned about the 1ocat1on and comp1a1ned about

the fact that,weyhadn t put the decking on 1t, they

‘tried to put the 30-day time 1imit on me, too, at ‘that

timet I wou]dn'f"--gyou know; I wouldn't agree with
that; o ‘ | o -
fAnd, in faot ‘my letter back in February 10th, I

talk about the fact that because of the dead11ne the
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first time, and because their.contractor couldn't do

'1t, I had been forced to get whoever was available

rather than whorlrreaj1y wanted to do it to do it. I
hadn't really 106ked at this since fhe original time,
your Honor, but,i don't think Mr. Logan -- you aren't
going to deny 1t;Was 30 days?

MR. LOGAN: ~I'm going to admit it's what's in
here.'. :‘ |

vAhd I will Fépresent to the Court that I .had no

idea that this discussion had .gone on at the lake three

toxfour days after this mediation in which Mr. Hiller

‘wanted ‘to have his own contractor do it for whatever

reason. I think&i know what the reason is, buf Duke --

‘the..agreement waéythat Duke would go'out there and

place the dock, ﬁUt the dock there,-do this work, putv
fﬁbse poles 1in sﬁ'we'wou1dn't have this problem again;
And then for whaféver reason, Mr. Hiller talks the
representative into letting his ---hé wants his own
contractor to dofﬁt, If Duke's contractor had done
this as it was agreed to in the mediation and as I
recite in this,,We wouldn't be here today because that
wofk would haQé Been done at Mr¥.H111er's expense.

'So th%é is-just a continuétion of the same type
prdb1eh we'HaVe been having anﬁ}representative --

repreéentationsidf who agreed to do what.
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I submit to;yOU that what's in here in this
memorandum of agreement, there is no 30-day time
period.l Duke wanted the work done, and they wanted it
done right SO that‘they wou1dnft continue to have these
problems with Mr.. Hiller. And I don't know why he is
opposing --'thisfdoes nothing but enhance the value of

his_property if tt's done .right. But apparently he

‘would rather argue with Duke and not do what he agreed

to do in the medtation than have it done properly so

that the property value 1is enhanced and we don't have

to " bes Lup here 1in front of the Court continuously.

"MR. HILLER.a'Your Honor, ]1ke I said, I was
testttying, and I:will testify and have testifjed that
it, was not my idea not to use their-contractor. It was

the contractor saying that he could not do the work in

‘front of Mr. Hudish within the 30 days that was

mandated And specifica11y, he said there was no way
he cou]d bu11d the fixed port1on and there was a
chance he wou]dn t be ab]e to actua11y set the dock
onto the fixed port1on. There was going to be a
20-foot fixed portion and then. there is a 30-foot
prebu11t portion that S a]ready attached to the dock.

It was ‘not..my 1dea vThe last thing I wanted to do
was try to find somebody to go up to Lake Keowee and

put in those posts and fix it.. But because he couldn't
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do it; that's WHYVI agreed to do it, and thatVsiwhy.
they p1aced‘the~§takes so that I would know exadt]y
where totpdt it ':

" MR. EOEAN'i Your Honor ‘a11 you. have to do 1s'1ook‘
at-EXhtbit 3d And I addressed this in my. 1etter I
eatdr “Thereafter~ you 1nstructed" .- he e-mailed the
contractor for Duke after that meet1ng on September the
22nd. I didn' t know that. | I d1dn t know it until I
wrote th1s 1etter of November 25th He.1nstructed the
contractor not to come out there |

THE COURT 'A11 r1ght gent1emen‘ Thahk you.'
I’ 11 take 1t under advisement and I 11T issue an order.
(WHEREUPON the hear1ng ended at 10:42 a.m.)
ligé***END OF REQUESTED TRANSCRIPT 'OF RECORD***
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Certificate of Reporter

I} Dﬁane-L Marcengill, Official Court Reporter
for the Tenth Jud1c1al Circuit of»the State of South |
Car011na, do hereby cert1fy that the forego1ng a
true, aocurate, and comp1ete transcr1pt of record of a
portion of the proceedings had and evidence 1ntroduced
in the tr1a1,of the captioned case, relative to appeal,
in the Circuit Court for Oconee County, South Carolina,
on the 12th day of May 2015. |
Th1s transcr1pt may Conta1n quoted mater1a1 Such
mater1a1 is reproduced as read by the speaker.

I do fdrther certify that I am neither of kin, counsel,
nor”intereét.to any party hereto.

September 28, 2015

TR0 L More

~ Diane L. Marcengill, RPR, CRR
"Circuit Court Reporter
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STATE OF SOUTH CAROLINA ) | R |
| ') - IN'THE COURT OF COMMON PLEAS

3S*33N020 03114

COUNTY OFOCONEE." * * )  C.A.NO. 2013- (- 7] . 515 _
Duke Energy Carolinas, LLC, ) - 25
Plalzntlff, .. : ; c'o -10.,-1
vs. ) SUMMONS FORRELIEF T OX
Randall S. Hiller and Janet C. Hiller, ) w ﬁ
) - ©

Defendants. )

[ d

TO: THE DEFENDANT (S) ABOVE NAMED: Randall Sj.iiHiller and Janet C. Hiller

YOU ARE HEREBY SUMMONED and fequired t(;)_janswer‘ the Complainf in this aétion,
a copy of WthhlS h}erewiﬁh served upén you, and té serve a copy of your Answer to the said
Complaint on the gllbécﬁbers at th,éir'ofﬁces locéted at 1805 North Boulvevard,' Post Ofﬁce Box 259,
| ‘Anderson, Sguth ‘C;féfolina 29622,' within fhirty (30) days aﬂé_r the~sérvibe herebf, exclusive of the
day of suchserv1ce, and if you faﬂ ’to _answ'ef the Complaint \yithin the time éfOreSa,id, judgment by

default will be rendered against you for the relief demanded in:the Complaint.

. JMITH |
J am‘éMo gan, Jr. :
1805 North Boule Cﬁ
Anderson, SC 2962 .

864-226-1910 (voice)
864-226-1931 (fax)
logan@lqganidllvsmith.co_m _

Dat%i: | g/é //5

Anderson, Sox{th Carolina
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STATE OF SOUTH CAROLINA

JS°33N020 03714

) .

. ‘ . ) IN THE COURT OF COMMON PLEAS ~ @®

COUNTY OF OCONEE ) C. A.NO.: 2013- C,Q 2751 5 o] grﬁ
Duke Energy Carolinas, LLC, ‘;"’ R
o QT

Plaintiff, ' T o E

S %,

vs. COMPLAINT o :;15

Randall S. Hiller and Janet C. Hiller,

Defendants.

A e N A L N N N

The Plaintiff herein, complaining of the Defendants ’he_rein, would respéctfully show unto
the Court and allege as follows: |

1. Thé Plaintiff, Duke Energy CarolinaSL LL'Cl (hefeinafter “Duke Energy”), a
division of‘}:I&)‘ui‘(e Energy Csrporation, is a limited liability company duly organized and existing
under the laws of the Stato:.a of North Carolina anci | it'is fully authorized and empowered to -
transact and:‘c_arry..on its business m chnee Counfy, ‘South Carélina; | |

2. . The Defendants,lRandall S. Hiller and -Jarzlet".C. Hiller (hereéftcr; “Hillers”), are
upon information and bélief, citizens and residéﬁts of Greer{;/ille County, South Carolina ahd the
parties and the subject matter herein afe within the _juﬁsdiction of this Court.

3. Duke Energy is the owner of certain real. property located Within the Projéct
Boundary of Lake Keowee in Oconee County, South Caroliﬁa which is the subject matter of this
Corhplaint. The Hillers are in vioiation of the Shoreli‘ne Ménagement Guidelines (“SMG”) fo; .
Lake Keowee, which were d'ev'eloped pursuant to Duke Enefgy’s FERC License Project Number
2503 for Lake Keowee, for.refusing to remove an unapproved and/or unsé.lfg structure owned by
the Hillers located within the; Project Boundary of Lake Keowee. The Hillers’ structure is not in

an approved location and presents a continued potential public safety and navigational hazard.
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4. ’Duke Energy, ‘a's‘ a Federal licensee, is bhargedwith managing the property within
the PI‘O_]CCt Boundary of Lake Keowee and is required to regulate the uses of the Project to
protect the scemc recreational and env1ronmental values of the PI'O_]eCt Items referenced above
are in Violation of the applicable SMG for this Project _developed pursuant to the FERC license
for said Project. | |

5. The Hillers have previously been advised of thevviolations in question and have
failed and refused to rernove the unapproved and/or unsafe structure, and therefore, Duke Energy

~is seeking an Order from the Court as follows: directing ‘the Hillers to either remove said

structure from the Project Boundary of »Lake Keovvee or, in,the_ alternative, comply with item #1
in the letter of October' 1’0, 2011 '(attached heret_o as Exhibit l) so that Ithe dock application'
previously"ilsubmitted by the Hillers to Duke Energy can be approved and the structure then .
properly s_ecured“- to an approved location vvithin the Project Boundary 'for: Lake Keowee;
permanently enjoining and "re_straining-the }’Iillers‘from any'ﬁirthe_r trespass on Duke Energy’s
. property except ?to‘ 'the extent necessary to. comply \vith DukeEnergy’s request as set forth above;
and directing 'the Hillers to ’p.ay all of the costs associated with this 'action, including all
attorney’s fees 1ncurred by Duke Energy, as well as any and all removal- costs contractor
- expenses, landfill fees, a set management fee of $lOOO 00, and the sum of $379. 70 as shown on
the invoice attached hereto as Exhibit 2, 1ncurred by Duke Energy for debris removal from the
Hiller S property. R |

Wherefore Duke Energy prays the Court rule that it has and shall recover of the
Defendant as follows: |

.1. That this Court .direct the Hillers toj.;remo__ve the ,unapproved and/or unsafe

structure owned by the Hillers located within the Project Boundary for Lake Kéowee or, in the
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alternative, comply with iteﬁ #1 in the letter of Oét'ober 107 201f (attached hereto .as Exhibit 1)
~ so that the dock application previqusly‘ submitted by the Hill;rs to Duke Energy can be approved
and thé structure then properlyAse.cure‘d to an approved lo¢ation within thg Project Boundary for
Lake Keowee; -

2. That this Court permanently and perpetually enjoin the Hillers, their heirs,
servants, agents and assigns and all persons claiming by through or under them, from trespassing
on Duke Energy’s pr(.)perty_ excépt to the extent necgsséry tb,i_icomply with Dﬁke Energy’s request
éet forth in Paragraph 1 above; | |

3. That this éourt grant permissidn to Duké Enﬁérgy, and einy_ and all persons acting

‘on its behalf, to rem_ov'¢ the unaﬁpfoved aqd/or uﬁéafg ;strﬁ,ic,turé from Lake Keowee should the
Hillers fail::';{,?t‘o é"ithervremove the dock or to coﬁply with the’ ,'r_'equiremerllts.'set forth in the létter of
October 10, 2011, and to awar‘d Duke Energy a monetary_ judgment in its favor and against
Defendant.{;’for all expenses, including attorney’s fees, incurrg:d by Duke Energy as a result of any
such remO\;al V\;ork; | | |

4. | F c;r all costs in this action, inpluding attorney’s fees incurred by Duke Energy as
well as any and all removal costs, contractor éxpenses; lan‘d..ﬁll expenses, a éet management fee
of $1,000.00, and the sum of $379.70 as shown on fhe invpice aftached heretb as Exhibit 2,

incurred by Duke Energy for debris removal from the Hiller’s property; and

S. For such other and further relief as thé Court _fnay deem just and proper.
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Dated

Anderson, South Carolina '
: éz V/ d [i =

1805 No oulevar

LOGAN, JOLLY & SMITH, LLP

Post Ofﬁce Box 259 (29622)
Anderson, South Carolina
(864) 226-1910:

(864) 226-1931 (Fax)
Attorneys for Plaintiff
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1805 North Boulevard-

Anderson, SC 29621
.- Telephone: 864-226-1910
‘" Facsimile: 864-226-1931

Mailing Address' |
'Dear Mr Hiller:

Post Office Box 259
. Anderson, SC 29622

www.loganjollysmith.com |

James W. Logan, Jr., Esquire
;- e-mail: logan@loganjollysmith.com

October 10, 2011

" Randall S. Hiller, Esquire

Randall S. Hiller, PA
P.O. Box 1716 .
Greenville, SC 29 602—1716

Re: Randall S Hlller and Janet C. Hlller vs. Duke Energy
C. A. No 2008-CP-37-886

. The below items need to be addressed prlor to approving the
docL apphcatlon for Lot 1-A: ~

1. Locate the existing dock in the approved location for lot 1-B
- as shown on the survey dated May 19, 2011. Itis the northern
location of the two docks_ shown;

2. Asigned projected property lme encroachment form from lot
1-B allowing lot 1-A to cross over the property line with the
dock. The required form is attached. The form with the

. original signatures needs to be retumed to me and I will
for\\ ard it to Duke;

3. Remove the old derelict dock that had broken loose from the
- lake. Itisnow currentl\ tied off down the cove southwest of
your lot; and

4. Remove the small pier extendmo mto the lake and the piece
of derelict seawall from within the project boundar\ line in
front your lots (see enclosed pictures).

These items were llsted in the July 23, 2010 memomndum
meluded in nn letter to vou of Jul\ 08 2010. :

[




TR e Y

Tamrd

Randall S. Hiller, Esquiré '
Page 2 Co
October 10, 2011

If you have any ques}tions, do not hesitate to contact me.

Yours very truly,

JWL,jr/bk
Enclosure i
be:  Laurén Bowen via e-mail
Tina Saims'via e-mail
Jack Hudish via e-mail
Kelvin Reagan via e-mail
Joe S.-Hall'via e-mail ©
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Projected Property Line Approval Letter

I, L ,ownerof Lot#  in Subdivision
(Print Name) :
give appxjoval to ,
- (Print Name)
owner of adjacent Lot # in Subdivision _ to

€.

encroach 6ver the projected property line between our lots for uses that are
checked below:

0 Dock

O Dock Cable Anchor

D Dredge

(Sigriature) - - (Date)

Gpal/LAKEMGMT/Package Information/Projested Property Line Approval Letter.doc
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