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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT-SHOULD-NOT BECITED OR

RELIED ON AS PRECEDENT IN ANY' PROCEEDING EXCEPT AS PROVIDED BY RULE
268(d)(2), SCACR.
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PER CURIAM: Petitioner seeks a‘wrif of cert_iofari frdm the
denial of his application for post-conviction relief (PCR).

The petition is denied as‘to petitioner’s Question 2. However,
because there is sufficient evidence to support the PCR judge’s finding that
petitioner did not knowingly and intelligently waive his right to a direct
appeal we grant the petition for a writ of certiorari on petltxoner s Question
1, dispense with further briefing, and proceed with a review of the direct
. appeal issue pt'irsuant to Davis v. State, 288 S.C. 290, 342 S.E.2d 60 (1986).

~ Petitioner’s appeal is dismissed, after review pursuant to Anders
v. California, 386 U.S. 738 (1967). Counsel’s motion to be relieved i is
granted.

/
DISMISSED.

- TOAL, C.J., PLEICONES BEATTY KITTREDGE and
HEARN JJ., concur.
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Ihe Jate upon which sentence was imposed and the terms of the sentence:
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State conciécly the grounds on w hio;‘h you base your allegation ihat you are being held in
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If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

{a)

(b)

()

Were you represented by an attorney at any time during the course of:

(a)  yourarraignment and plea?-

(by  yourtrial, itany? Yo :

(c) your sentencing? Yes

(d)  your appeal, if any. from the judgment of conviction or the imposition of
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(¢) preparation, presentation or consideration of any petitions, motions or
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF.

l __';__EQMLQ _ . hereby apply tor feave o

proceed in this action without prepay ment ot fees or costs or seeurity- therefor. In support of iy
application | declare under penalty of perjury that the following facts are true:

(h [ am the applicant in this action and | believe | am entitled to redress.

(2)  Because of my poverty | am unable to pay the costs ol said proceeding or give

security thereof.
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State clearly the relief you seek in titing this application

~

Ooc
l L 1’(‘

\re you now under sentence from any other court that you have not challenged?

A

~>
=
=
STATE OF SOUTH CAROLINA ) =
_ o) ™~
County of 12[(: lﬁgfg ) =
‘O
(| e
l \

__________;'_;(ﬁcmz, {Uy sworn
upon my vath. depose and say llm( 1 hive \llb\\.rll)\.d to_the Toregoing application: that Lknow the
contents thereot that it includes every growid known th mie for vacating, sctting-asidé or

correcting the conviction and sentence attiacked in this .:pplu.auun and that the matters and
tileaations theredar set noath are drue.
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STATE OF SOUTH CAROLINA

COUNTY OF _(Jr¢. na/) Z’i}‘

| e.ucn Mmz ossm
Plaintiff(s)

Y§.

S&\{ (3(j Qmu\)‘\ LuC)):nCt

Nt N N N Nt Nan N o Nt

IN THE COURT OF COMMON PLEAS

CIVIL ACTION CQVERSHEET

20O ~cp- 3Y -

Ll DA

Defendant(s) )
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g It must be filled sut completely,

NOTE: Tha cover nhnet 1nd Infermation wnb{nd Rerelm
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. dgned, and dated, A copy of this cover shest ‘mtst 5o

DOCKETING INFORMATION (Cluck all that apply)
*1f Acfion Is Jridgmary/Setlement db ot cobplete

JURY TRIAL demanded in complaint. °
This case is subject to ARBITRATION pursuan
This case is subject to MEDIATION pursuant to the

t to the Court Annexed Alternative Dispute Resolution Rules.
COud Anncxed Altcmnbvo Dlspute Reao[uuon Rnlu

This case is exempt Erom ADR (cextificate attached). -

aQoo

Note: Frivolous civil prooccdmgx may b
Frivolous Clvil Proceedings Sanctious Ac

SCCA / 234 (8/06)

e subjoct to sanctions pursuent to SCRCP, Rule [,
t, 3.C. Code Anm. §15-36-10 et seq.
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" BreschofCootst(140) O Other 299) a ‘Prodnots Liabillty (340) " [ ‘Purtitiod (440 -
O Other(199) — g Perscaal Injury (350) [J Passeusion (450)
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Inmate Petitfors Judgments/Ssttiaments Administrative Law/Rellef Appeals
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STATE OF SOUTH CAROLINA

- State of South Carolina,

Respondént».

) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG )
: )
) -
) 2010-CP-38-1698
Lavon Mintz, 303362, )
)
Applicant, )
) :
v. ) -RETURN AND MOTION TO
) DISMISS
)
)
)
)
)

This matter comes beforé the Court by way of an Applicatioh for Post-Conviction Relief
 filed Novex;}be: 24,2010, In its Return, ‘Respon.dent requested that tﬁe application be summarily
di§missed. | | |

| L

The Applicant is presently confined in the South Carolina De'pvartment' of Corrections

pursuant to orders of commitment of the Clerk of Court for Orangeburg County. The Applicant |

was indicted at the May 2003 term of the Orangeburg County Grand Jliry for Mufder (2003-GS-
38-0837). He. was represented by Glenn Walters, Esquire.' On Ap;*il 19, 2005, the Applicant
) proceeded to a jury trial before the Honorable James C. Williams Jr. On’ April 20, 2005, the jury
found_Applicaht guilty, and Applicant was sentenced to fifty (50) years imprisonment. 'The
‘Applicant di‘d not éppeal his conviction or seﬁténce._ |

Applicant filed a PCR application on September 30,- 2005 (2005—CP-38-01023). In his
application, Applicaht set forth the following grounds for relief: '

1. Ineffective assistance of counsel.

a. “Failing to object to defective murder indictment.”
b. “Failing to object to sentence that was handed down.”

1of5
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2. Trial counsel failed to file an appeal.
3. Denial of Due Process.

The State filed its Return on May 17,‘\2006. An evidentiary hearing was convened on

August 6, 2008, at WhJCh Applicant was present and represented- by counsel Ina wrltten order

dated September 3, 2008 and ﬁled September 15 2008 the Honorable Perry M. Buckner, 111,

denied and dismissed the application and granted a White v. State appeal. The Apphcant filed a

- Motion to Alter or Amend Under Rule 59(¢) on September 24, 2008. The State filed a Return to

Motion for Reconsideration on October 3, 2008. In a written order dated Cctober 6, 2008, Judge

Buckner denied and dismissed the motion. A Notice of Appeal was filed. Following the

- submission of petitions, the writ of certiorari was dismissed. Mintz v. State, Op. No. 10-MO-026

(S.C. Sup. Ct. filed October 25, 2010). The Remittitur was sent on November 10, 2010.
I

- In his current application for post conviction relief the Applicant alleges that he is being

‘held in custody unlawfully for the following reasons:

1. Ineffective Assistance of Appellant Counsel.
a. “Failed to raise on belated direct appeal that the judge erred in allowmg the
prosecutor to make an indirect comment on defendants right to remain silent and
~ put the state to its burden. of proof.”
2. “14™ Amendment Violation of Due-Process of law.”

In a;n“.Amendment Appllcant ‘set forth‘ the following additional ground:

1. Ineffective Assistance of Counsel.- o -

a. “Agreeing to and participating in an unconstltutlonal stlpulatlon that allowed
the trial judge to read the contents of the Pathologist report:to the jury, depnvm%
the applicant of his 14" amendment right to due process and a fair trial and his 6'

- améndment right to confrontation and effective assistance of counsel.”
b. “Failing to object to the obvnous hearsay statement by Det. RJVCI‘S concermng
the flight evidence.” : SR ¥
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For the purpose of this Return, the Respondent incorporates the Clerk of Court records,

the South Carolina Department of Corrections’ records and the"prior PCR records.by reference.
The Respondent reserves the right to amend this Return upon receipt of any relevant materials.
I
The Court should summarily dismiss the current Applicatidn because it is successive to

- the previous application for post-conviction relief. Successive applications for post-conviction
relief are disfavored. Land v. State, 274 S.C. 243, 262.S.E.2d 735 (1980). S.C. Code Ann. § 17-
27-90 (1985) states:

All grounds for relief available to an applicant under this chapter

must be raised in his original,  supplemental or  amended

application. Any ground finally adjudicated or not so raised; or

knowingly, voluntarily and intelligently waived in the proceeding

that resulted in the conviction or sentence, or in any other

proceeding the applicant has taken to. secure relief, may not be the

basis for a subsequent application, unless the court finds a ground

for relief asserted which, for sufficient reason, was not asseited or

was inadequately raised in the original, supplemental or
amended application. ~

Undér this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufﬁcient reason" why new grounds for relief were not raised or were |
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 4Q9 S.E.2d 392 (1991).
Any new ground raised in a subsequént application is limited to those grbunds that “could not
~ have been raised . . . in the previous application.” Id., 305 S.C. at 450, 409 S.E.Qd at 394 If the
Applicant couldlhave raised these allegations in a previous application, then the Applicant may
not raise those grounds in successi.ve applicatidns. Id. The Applicant bears the burden of
_shoWing that the allegations could not have been raised previously. Land, 274 S.C. 243, 262

S.E.2d 735 (1980).
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The Applicant could have raised the new grounds for relief in his prior post-conviction

relief npplication. The Applicant has failed to present any reasons why he could not have raised

_ the current allegations in his previous post-conviction relief applications. Accordingly,

Respondent moves for a summary dismissal of the application because it is successive.
IV.

The Respondent submits that this Application for Post-Convicti_on Relief should also be
summarily dismissed for failure to' comply with the: ﬁling procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27- 10 to —-160. S.C. Code Ann §17-27- 45(a)
reads as follows | |

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within -one year after the sending of the remittitur to the lower
court from an appeal or the filing of the ﬁnal decrslon upon an
appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applicationsdﬁled after July 1, l996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant was convicted of the offense(s) he challenges in this Application on April 20,

»2005. This Application was filed on November 24, 2010, four (4) years beyond the time the -

st?itutory filing period had expired.
A motion for summary judgment may properly be used to raise the defense of statute of

lrmltatrons McDonnell \'2 Consohdated School Dlstnct of Alken 315 S C. 487 445 S. E 2d 638 :

(1994) In addltlon S C Code Ann § 17-27- 70(c) (1985) authonzes the ‘Court to "grant a

motion by either party for summary dlsposmon of [an] applrcatron when 1t appears from the

pleadings ... that there is no genuine issue of matenal fact and the movrng party is entrtled to

| judgment as a matter of law." Therefore, the Respondent requests that thlS Court summanly
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- dismiss the application for post conviction relief for failure to file within the tim¢ mandated by
the Post Conviction Procedure Act. _
V.
The Respondent dgm’es each allegation that is not expressly admitted,” qualified or
explained.
VL
WHEREFORE, Respondent moves to summarily dismiss the application because it is
successive to the Applicant’s pridr PCR action. and was filed after the statufe of limitations had

expired.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
- Chief Deputy Attorney General

SALLEY ELLIOTT
Assistant Deputy Attorney General

MARY S. WILLIAMS
‘Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

r

By:
Attorneyy for the Respondents

.Col ia, South Carolina
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‘STATE OF SOUTH CAROLINA ) ‘ - o
, : _ ) IN THE COURT OF COMMON PLEAS
- COUNTY OF ORANGEBURG ) :
)
) 2010-CP-38-1698
) .
LAVON MINTZ, 303362, )
: . )
Applicant, )
) . .
. Vs ) AFFIDAVIT OF SERVICE BY MAIL .
. ) |
‘STATE OF SOUTH CAROLINA, )
)
Responderit. )
‘ )
1. Tam an cfnployee of the Respondent in the above-captioned action
2. Regular communication by mail exists throughout the State of South Carolina and that this
- is a proper circumstance of service by mail.
3. I have thls day served a copy of the Return and Motlon to Dismiss in the above-captioned '

~ matter on the following person by deposxtmg same in the United States mall postage prepald

Lavon Mintz, #303362

Lieber Correctional Institution
Post Office Box 205
Ridgeville, SC 29472

DATED this 17" day of May, 2011,
oo Moarg

Lauren Meara, Legal A351stant
- For Respondent




