| STATE OF soum CAROLINA
B ”COUNTY OF}'LEXINGTON

o JosephS Dusenbury, Ir, Indlvrdually, <

5 Joaeph s, Dnsenbury. It as Personal .
. .Representatwe of the Estate of Joseph' S,
Dusenbury Sr., and Kathenne Bauk.mgh

I IN THE counr 01= COMMON PLEAS

fim THE ELEVENTH JuorcrAL cmcurr ,
. Ctvr] Actron No. 2014—CP-32-2160
Plamttﬂ' )

LS

" "\ Defendants e

e ‘separate'aetxon' WI4-CP-324317.

: Thrs matter is before me on the Motton for Summary Judgment and the Mrnron fo

Dlsmrss Complamt for Declaratory Relref or to treat such Complamt as a Mouon for Summary _ o

Judgment ﬁted by Defendant Katherine Baukmght (“Baukmght") v A hearmg on the motrons i .

-  was held on July 8, 2015 Aﬁer revrewmg ,the submrssrons and arguments of counsel and for the ; '}j S

o reasons stated below, the Court hereby grants both of Baukmght S motrons. e

Joseph S Dusenbury, Sr. (“Mr Duslnbury") dted testate on December 23, 2008 with a

will dated October 17, 2003.  He had two heirs at the time of his death, hrs son Plaintiff Joo |

T Dusenbury, Jr (“Plamttﬁ") end hrs granddau ghter. Katherine Baukmght Baukmght is the only”' ». o
" "chlld of Cynthra Dusenbury Bauknigh_ the Dusenburys daughter who predeceased them onrfri‘_f'_'g_:E E

L September ll 2003 Mr, Dusenbury () wxll was wrtnessed by lus wrfe, Betty Dusenbury (“Mrs E

Dusenbury"), whio predeceased Mr Dusenbury in 20072 It was also wrtnessed by Angela

r~\llf + b 4

4

e . B Ms. Bauknight reeently mamed and her married name is Kathenne Baukmght’_

Poore. For purposes of this Order, she wrll be referred to as Baukmght.

. .’ Sxmrlar issues are present m’ MJ

RDER GRANTING BAUKNIGHT'S = .

':SCCourtoprpeals '..,-‘;\ O :,

rs. Dusenbury sestate,whr h is bemg lmgated ma' S




Lt Angela usenbury (“Angela") was mamed at the ume of the execuuon of the' wﬂl C
Plamnﬁ' Joseph: 8. Dusen ! : .




- } Baukmght’s Reply, and that lssue has’ not been resolved untrl the Court'a rulrng today

‘The. Consent Order dtd not reference the tssue concemmg the purgtng statute ratsed in

" On January 16 2014, Plamtiﬂ' ﬁled the Complarnt for Declaratory Judgrnent in Probate.v.'if”»‘ -

"“V'Court in C/A No. 2011- ES-32- 1141, Defendants are Bauknight and Joseph s Dusenbury, Jr,as

‘ v ‘Personal Representaove for the Estate of Joseph S. Dusenbury, Sr. Plamttff seeks a declaratory-l . ) : :

Judgment that the purging ‘Statute, SC Code Ann § 62-2-504 1s |nappheable to Mr SRy

, Dusenbury § w:ll and does not llmrt lentrff's share of Mr. Dusenbury s estate

On March 3 2014 Judge Robert Peeler tssued an Order transfemng thls matter to the e

Lexrngton County Ctrcutt Court lncluded in the rcmoval are the unresolved msues rarsed in the-fv

i Defendant s 2011 Answer and’ Counterclarm and Baukmght s Reply Also the Defendant’ =

| ;} : Dusenbury. were removed to the Crrcurt Court and are pendmg

' 2014 Complarnt seekmg a Declaratory Judgrnent and the subsequent plcadmgs were removed -

e ‘Essenttally, the Petmon Answer and Counterclatm, and Reply are one set of pendmg pleadings -i;:' -

. and the Complamt for Declaratory Judgment created 8 new set of pleadmgs However, all of ': T

. "-these pleadmgs eoncerned the' mterpretatron of the purgmg statute, related to the Estate of Mr

Because the Court had not ruled on the 1ssue related to the 2011 Petttron, on Aprtl 3 ‘

?2014 Bauknlght ﬁled a. Motton for Summary Judgment related to the 2011 Petttlon,-_i

o ,"_Answer/Counterelarm, and Reply 'I'hts mouon sought to lrmrt the Platnttﬂ’s share per the e

o urgmg statute ln response to the 2014 Complamt for Declaratory Judgment, she also f led a SR

s _Motron 1. Dtsmrss Complamt for Declaratory Rehef or to treat such Complamt as, Motlon for 3 ,‘;:;::. e

: Summary Judgment 'Dus motton seeks dtsmrssal of the Complamt t‘or Declaratory Judgmen’. B

" Both mottons raise the same issues and both are before this Court.







. “A motlon to dtsmtss under Rule 12(b)(6) should not be. granted if facts allegcd and—' ‘l' '

mferences reasonably deducrble therefrom would entitle the plamtlﬁ' to rellef on any theory of

the ease Id “The complamt should not be drsmxssed merely because the court doubts the_v = S

plamnff wrll prevml m the actron » Id heNy

As an mmal procedural matter, “Plamtrff bargues that the issues ratsed in Baukmght’ e " @7

Reply are no longer pendmg, and theret‘ore, those lssues were not transt‘erred to the Ctrcult Court ‘ =

by the removal order and are not properly before thrs Court. The Coun d)sagrees and fi nds that rt_ '_“

“has Jm'tsdtctron to hear matters raxsed in the 201 1 Reply, 8s well as the same issues addressed m EET

the 2014 Complamt for Declaratory Judgment. _ . _
Plamuff argues that Baukmght’s clarm in her Reply that the purgmg statute be apphed to"‘_

Mr Dusenbury 3 s -tate was meffectwe because affirmative relief cannot be sought ina rep!y 'I‘o.'

the contrary it is “the substance of the requested relref that matters regardless of the form mf; o )

‘ whrch the request for reltef was framed ", chhland Co v, Kauer, 351 S C 89 94 567 S E.Zd G ‘_ ______:

260 262 (Ct App 2002) (quolmg Slandard Fed Sav &Laan Ass nv. Mungo. 306 S C 22 26 .

410 sezd 18 20 (Ct. App 1991)) '“'l‘he demgnatron of a pxeadmg is ot mmm,y{fﬁ;g -

controlhng. " Lane v. Home I"“' C"" 190 8 C. 84 28E. 2d 30 @ 939) “A counterclatm may be'—_‘. o

the subject ofa reply ina proper case. Even lf for reasons of clanty and practrcallty, lt mtght be, L

better to treat the plamuﬁ‘s counterclarm in reply as an amendment to the complamt, such a 3

' eounterclarm is perrmtted rf it arrses out of the same transaction that rs the subjeet matter ot' the :

defendant's counterclatm aud therefore a compulsory counterclalm” 20 Am..lur 2d_‘".l | R

| C""’"""’“"" R“""P”"”” E“-‘ § 1” (2015) Addmonnlly. Rule ° 800 of the South Carolma "




o . Columbia,305 SC 86 89 4068 EZd 338 339 (1991)

L " Court on March 3 2014 the unresolved hhgatton was removed "

vRules of le Procedure states and “[o]ur courts have held that pleadmgs in a case should he _ -

':construed ltberally so that substanttal justtce ts done between thc parttes » RusseII v, Cu‘y of -, ;"?? R

Although Baukmght requested aff rmattve reltef in kher Reply. Xsuch rchef 1s not : |

5 mvahdated srmply because she dld not captton the plead'ng e v AU

- Bauknrght’s Reply demonstrates rt contams asserttons as would be contamcd ina counterclarm L o

:» although rt is not 50 denommated The chly not only makes these asserttons, but also seeks B
nehef, _)ustasaCounterclarm does. . | | » ‘
Those clarms made in Baukmght’s Reply related to the purgmg statute are still pendmg |

. and were not adjudtcated hy the Consent Order admtttmg the thl to formal probate The Consent :

- v'_‘.j ‘Order does not address the tssues rarsed tn the Reply It srmply held that Mr Dusenbury had a 3

| .thl and that wrll was bemg admttted to formal probate‘ 'l‘he order ’spectﬁcally held that-,; : R

. Baukmght and Plamttff “are the only mterested persons m thxs estate at present," thus R

i contemplatrng the pendtng clatms of the Reply lt was the contemplatton of all parhes that the .
issues ratsed by Baukmght would be addressed at a later tnne, as evrdeneed by the letter of
‘Michael Brackett drscusslng “the | zemammg issues in the estate > See Exhihit A Addrtronally, |

o the Lexmgton County coutt webstte of wluch this Court may take judtctal notice, indicates that. e

3 the Reply rs part of the crrcutt court ﬁle Accordmgly. when the case»_was removed to the Ctrcutt ) -

Even 1f the Plamttff was correct that the rssues ratsed in the Reply were not removed the

i :.,Plamttff htmself ratsed the same tssues in hts Comphunt for Declaratory Judgment. Spectf cally. ;

in. Paragraph 8 he “seeks a declamhon that S.C. Code Ann. § 62-2-504 is rnappltcahle or that

: :"apphcatlon of such statute 1s ttme-barred in thts mstance Thrs ls the prectse issue prevmusly '




o property and rt' that mtentlon is lcgel to carry tt into effect " 80 Am.Jur 2d W‘Ils § 976 (2015

\ .- . . . e

raised in Ba“k‘“ght's Reply Therefore, thc issue regardmg the appltcabthty of the purgmgf
statute is presented squarely ina pleadmg whrch all partics agrce is currently pendmg in Crrcu,t ‘- o
Coun. Even if the Consent Order ended the rssues ratsed in the Reply, Plamtlff htmself reopens ;

L those issues by expressly ralsmg them m the Complamt for Declaratory J udgment tn 2014

Moreover, .“[1]t is. thc pnmary functwn and duty of the courts, thh respect‘to »the.-

constructron of wrlls, to ascertmn'nthc mtentton of the testator as to the dtsposrtion of hts or v-_heru_,

| The South Carolma Supreme Court has held that “[r]t is elementary that 1 testator ) mtention,
,- expressed i m hrs wrll governs the construcnon of lt tf not in conﬂtct wrth law or publrc policy,:ﬁ o “
, 'and intent is to be ascertamed upon consrderatlon of the entire will.” In re Estate of Prtoleau,, j_ , ‘_ i
361 S.C. 627 631, 606 SEZd 769 772 (2004) see also White v. White, 24l S.C. l81 185 127‘.”
S.E.2d 627 629 (1962) Therefore, the probate court or circuit court in: properly removed cases,:i-ﬂ -
hasa generat duty to property constme a wrll | ' . '_ -

| Thts duty is then specrﬁcally outhned for t‘ormal testacy procecdmgs in Secttou 62-3-4] I : ' -

o MIfit becomes evrdcnt in the course of a formal testaey proceedmg that though one or more L

o ‘_ mstruments are entttled to be probated, the decedent s estate isor may be pamally mtestate ’ the
E court shall enter an order to that effect » See S C Code Ann § 62-3-411 The issue of whether{-f“., R
Mr. Dusenbury 5 wrll is in conflrct wrth the purgmg statute and whether a portron of Ius estate:fif'. e
: ,?must pﬁs by tntwacy has been rmsed by Bauknight’s Reply and Plnmtrﬁ’s Complamt for:'ft'»r o
Declaratory Judgmcnt Because of such pleadmgs and the Court’s duty to not construe a wrll m:'. |

oonﬂlct wrth a law or statute, thts Court must carry out that duty and enter an order decrdmg the e '

applroabrhty of the purging statute on Mr Dusenbury s wrll




B »both vers:ons

e 62-2- Iimitst Plaintrt‘t"s

Now that lt has been estabhshed that these tssues are properly pendmg before thts Court, i

o : Baukmght has moved that as 2 mattcr of law: the purgmg statute apphes and operates to hmlt 31 e el

= '::Plamttft’s share of Mr Dusenbury s estate -Thts Court agrees that constructton of the wxll must:: L

o ‘.yxeld to the purgmg statute Plamtiﬁ' is baned from taking the enure resrduary estate: under his -

. father s wnll because lus wxfe at the tune. Angela Duscnbury, was an tnterested subsenbing -

'The 'purgmg statute is found in

' “"I‘he statute explatns the effeet of mterested w:tnesses sngmng a wrll

E No subscnbmg thness to any wnll testament, or codicil may be held mcompetent, [
" o attest or- prove the same by reason of any devise, legacy, or bequest therein in.
“ " favor of such witness or the husband o wife of such witness, by reason of any. -
* " appointment therein of such- wrtness or. ‘the husband or wife of such witness to any'
- office, trust; or duty; or by reason of any charge therein of debts to any part of the” . -
" -estate in favor of such witness as creditor. Any such devise, legacy, or bequestis .~ . -
... valid and effectual, if otherwise so, but unless there are two other and . -
" disinterested witnesses then so far as the property, estate, or interest so devisedor . "
bequeathed -exceeds in value any properly, estate, or interest to which such =
- wiiness or the husband or wife of such witness would be entitled upon the failure

< '°" 62'2-504 of the __outh Carolma Probate Code.: ? i

-to establish such will, testameni, or codicil such devl.re legacy. or bequest is null P

and vord to the exlent of such excess

o ls C. Code Ann 52-2-504 (emphasis added)‘ Two dtsmterested w:tnesses are’ reqtured to-; .

. _establlsh the will at death. If any devise or bequest in the wrll is “tn favor of” a untness or

o dwntness 5 spouse, that wntness is cons:dered utterent " The Reporter 5 Comment followmg RPN

o " ‘ thts seenort det‘ nee an “mterested thuess" as. "an.mdmdual (1) who is named asa dewsee m the.f.b,.b ,';1 K v_ L

S e - The quoted statute language comes from the version of Secuon 62-2-504 in plaee—
o at the time of Mr. Dusenbury’s death, The statute was amended in 2013 to make it clear that a
- witness is deemed to be “interested™ if that witness’s issue will profit from the will. However, the -

‘witness's issue is not | in eontrovelsy mthtsease, 50 the Court s ap _){sts_would be the same under . - A




I _‘ : _tesgagor s wrll' (2) whose spouse ts named:as a devnsee m the testator s wﬂl or (3) whose 155“° 8 S

B »are named as devnsees n the testator s wnll e
The statute dtetates that whether a thness is luterested is determmed at the ttme of death s

| __ or “upon the t‘atlure to estabhsh the w1l] hy Id Once the determtnatton has been made- that a wnll

o - does not have at Ieast two dtstntcrcsted wrtnesses the statute purges the portton of the estate E

ol 1._ wrtness passes by tntestacy, as tf the testator dld not have a wxll ld

"‘above end beyond what elther the thness or the wntness s spouse would have taken 1f the .wrll_‘ RN |

was not establtshed. The mterested w:tness must be ‘purged“ of the portlon of the estate over -
and above what helshe would have taken lf the will dld not extst Id See also Davis V. Daws, 208 .

. S C 182 37 S E. 2d 530 (1946) The portton of the estatc whtch is purged from the mterested; e

MrDusenburyswnllwa exec »d' in Oetober 2003 ln hts wm he leﬁ everythmg o his i

wrfe, Betty Dusenbury. to be held in trust asa ltfe estate Followmg her death per the terms of -

the wrll the trust wou]d termmate and- all rematnmg assets were to go o Platnttﬁ‘ Mr '

. Dusenbury s w:ll was wntnessed by Betty Dusenbury (hxs wrfe) and - Angela Dusenbury )

o (lenttﬂ‘s Wtfe at the ume)

For putposes of the purgtng.statute s effeet on Mr Dusenbury 8 wrll, both of tho "

wntnesses ‘were interested subscnhmg mtnesses. At the tlme of Mr Dusenbury s death Mrs
, Dusenbury was already deceased leavmg Plamttt’f Angela s spouse, as the only beneﬁctaryx :
- under hts wnll Plamttff spectf cale pled in hts complatnt for Deelaretory Judgment that he is the e

! “sole. devxsee under Mr Dusenbury s wrll See Complamt, § l Even tf Mr Dusenhury 5 assets, PR

J ’.-"bf.vimttally transferred to a trust Plamttff was the sole beneﬁctary of the trust at the ttme of Mr o

Dusenbury s death 'I‘herefore, tt |s undtsputed that the wrll wes tn faVor ot" Plamnff an d |t IS .




- undxsputed that hrs wrfe wrtmssed the wrll wlnch then brmgs the purgmg statute tnto full force - T

L -and effect because Angela was an mterested wrtness

Mr Dusenbury s wrll ttself 1s Stlll vahd lnstead the otherwnse vahd devrse makmg i

Plamtlff the sole contmgent beneﬁerary was made mvahd because Angela was an- mterested

subsenbmg wrtness Accordmg to the purgmg statute, the remedy for a wrll's lack of S

) '.drsmterested subscnbmg thnesses |s 0 Purge the mterested w1tness or the wrtness s Spouse ofiy't-:'.:i-i": e

: 'the devrse they receive under the w:ll in excess of what they would recerve |f the: wnll dld not -

. exist. The devrse, per the statute passes by mtestacy

Because Angela, as Plamtrﬂ"s wxl‘e. was an mterested subscnbmg wrtness. the devxse to,:-.f'”-;" L

" Plamtlﬁ' rs null and vond fo the extent of the value of the excess property over the value of the

property to wluch the wrtness [or] the wrtness s spouse would be entrtled upon the fatlure to -

o estabhsh the wdl "s. C. Code Ann. 62-2-504(a) Plamutf is penmtted to take only what he would i

BN -have taken under mtestacv “'l‘he vorded pomon of the dev1se shall pass by imestacy provxded ]

the share of the mterested wrtness, the wntness s spouse. or the wntness 3 lssue shall not mcrease

' due to the devrse passing by mtestaey » Id L

If Mr Dusenbury s wnll dld not exrst, hrs entrre estale would have passed by mtestacy to e o

. his two chrldren and their is isstie. See s C: Code Ann: 62-2-103(1) Plamuff would have takeﬂ "

N 0%, and the only living i issue ot‘ Cynthxa Baukmght Katherme, would have taken the other

T 50% ‘l'herefore, Plamtlff carmot take more than the 50% he would have taken xf the Wl“ dld not wl e

5 E exnst and the devrse to Plamtnﬁ‘ under the wlll the entu'e estate must be hmrted to 50% See . '

i '_ Davl.r v Daw.r 208 S C 182 37 S E2d 530 (1946) Aﬁer bemg purged of the vorded excess e

e - devrse, Plamtzﬁ' shou!d recelve half of Mr Dusenbury s estate, and Katherme Baukmght should '- e ' i'




S ‘Judgmem are both granted. ITIS so ORDERED.

For thesc reasons. Defendams Monon for Summary Judgment and the Motton to;’i el

Dlsmnss Complaim for Declm‘atory Rehef or to treat such Complmnt as a Motlon for Summary R

The donorablek Knox McMahon C o
‘;-;};:-?:.-Chlef Admmlstranve.ludge SRR
B EleventhJud:cml Clrcun -

| Lexmgton, South Carolma

747/ é




