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The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court

P.0. Box 11330 '8.C. SUPREME COURT
Columbia, SC 29211-1330

RE: Justin Ryan Hillerby, #339543 v. State of South Carolina; 2013-CP-08-2121
Dear Mr. Shearouse:

Enclosed please find the original and one copy of my Notice of Appeal in the above-
captioned action. I would appreciate your filing the original, clocking the copy, and returning the
clocked copy to me in the envelope provided. I will be continuing my representation of the
Petitioner on appeal. I would note that Judge Hyman issued a written Order of Dismissal in this
case which was filed with the Berkeley County Clerk of Court's Office on January 21, 2016, but
which I did not receive until January 27, 2016. A copy of that Order is also enclosed. Additionally,
Judge Hyman issued a written Order Denying Applicant’s Motion to Alter of Amend which was
filed on July 22, 2016, but which I did not receive until July 28, 2016. I have enclosed a copy of
that Order as well. Finally, I have already requested the PCR hearing and Rule 59(e) transcripts
from the hearings before Judge Hyman. [ have received the PCR hearing transcript but I have not
yet received the Rule 59(e) transcript. I am enclosing copies of my correspondence with the court
reporter for the Rule 59(e) transcript with this letter as well. With my thanks for your assistance in
this matter and my best regards, I am,

Jefemy A. Thompson
Attorney and Counselor at Law

JAT/

Enclosures

cc: J. Rutledge Johnson,
to court reporter)
Desiree Allen, Court Administration (w/ letter to court reporter)
Justin Ryan Hillerby, #339543 (w/ Notice of Appeal)
Vicki Clearman (w/ Notice of Appeal)

istant Deputy Attorney General (w/ Notice of Appeal and letter

£ :803-779-2555 Mailing Address:
&5:803-779-2556 P.O. Box 12891, Columbia, SC 29211
& : jeremyatlaw@yahoo.com Physical Address:

&3 : www jathompsonlaw.com 1612 Marion Street, Suite 210, Columbia, SC 29201
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

Larry B. Hyman, Presiding Judge

2013-CP-08-2121

JUSTIN RYAN HILLERBY, #339543,
Petitioner,

STATE OF SOUTH CAROLINA,
Respondent.

NOTICE OF APPEAL

Justin Ryan Hillerby, #339543, appeals the Order of Dismissal filed on January 21, 2016, and
received by counsel on January 27, 2016, as well as the Order Denying Applicant’s Motion to Alter
or Amend filed on July 22, 2016, and received by counsel on July 28, 2016, both issued by the
Honorable Larry B. Hyman, presiding judge.
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P.O. Box 11549
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Attorney for Respondent
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The undersigned hereby certifies that one copy of the Petitioner's Notice of Appeal in the
above-entitled case has been served upon opposing counsel, J. Rutledge Johnson, Assistant Deputy
Attorney General, P.O. Box 11549, Columbia, SC 29211, by mailing in an envelope properly

o
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STATE OF SOUTH CAROLINA WQ E1f)rHE COURT OF COMMON PLEAS

COUNTY OF BERKELEY Y  FOURTEENTH JUDICIAL CIRCUIT
16 JANZ1 ANII 38
Justin Ryan Hillerby, #339543, HARYP. SROVIN 2013-CP-08-2121

CLERKOF COURT
BERKELEY COUNTY.S.C..

ORDER ‘OF DISMISSAL

Applicant,
Vv,
State of South Carolina,

Respondent.

SVOP L Wl S S A g

THIS MATTER comes before the Court by way of an Application for Post-Conviction Relief

filed September 19, 2013. The State madeits Return.on December 30, 2014. Anevidentiary hearing

B into this matter was convened on Sgptember 8, 2015. The Applicant. was present and was

represented by Jeremy A. Thompson, Esquire. The Respondent was represented. by J. Rutledge

Johnson, Ass'i's,tant‘»D_eputy;Agtorney General. At the hearing, the Dr. Michael Baden, Ray Nash,
Tricia Blanchette, Esquire, Vickie Williams, and Applicant testified on Applicant’s behalf. John
Michael BOsnak,,Eéquire also testified. This Court has béfore it a transcript of the trial, a copy of the
briefs .ﬁled~on,djre§t appeal, a cOpy.‘qf, the Court of Appeals’ opinion-on direct appeal; ‘a.Ac_‘opy‘-of the
reobr,ds; of the Befkelcy County Clerk of Court regarding the subject conviction, a éopy:‘ of the

Applicant’s records with the South Carolina Departmieit of Cérrections, and:the exhibits introduced

by the parties during the evidentiary hearing.

PROCEDURAL HISTORY

“The. Applicant is currently incarcerated with the South Carolina Department of Corrections:

pursuant to the Berkeley County Clerk of Court’sarders of commitment. ‘At the December:17, 2008
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term of General Sessions, the Berkeley County Grand Jury indicted the Applicant for homicide by
child.abuse (2008-GS-08-2594). On February 22-25, 2010, the Applicant précecdé’d to trial by jury.
John Michael Boznak, Esquire, represented the ‘Applicam at this proceeding. At the conclusion of
the trial, the jury convicted the Applicantas indicted. The Honorable Kristi L. Harrington sentenced
the Applicant to life imprisonment.

A Notice of Appeal was filed on Applicant’s behalf and 'appeél perfected. The South

Carolina Court of Appeals affirmed the Applicant’s conviction and sentence. State v. Hillerby,

' 2013-UP-300 (S.C. Ct. App. filed July 3, 2013). The Remittitur was issued on July 19, 2013.

1.
ALLEGATIONS RAISED

In his Application for Post-Conviction Relief, the Applicant allégc'd that he. is being held

dnlawfully for thie following reasons:

1. Ineffective assistance of trial counsel; and

2. Ineffective assistance of appellate counsel.

Inan Amerided' Application for Post-Conviction Relief filed August 31,2015, the Applicant

submitted the _fo,l,ldyving specific allegations of trial counsel

1. Trial oounscl was ineffective for failing to consult witha forensic pathologist: prior to trial
and for’ falhng to present. the testimony of a forensic pathologist at trial.

2. Triak counsel was ineffective for fallmg 10 qucmon the forensic.pathologist at trial regarding
his qualific catxons and his lack of experience in conducting autopsies-atthe time he conducted

the victim” s autopsy:

3. Trial counsel was ineffective for failing to investigate and to present a defense that an
.mdmdual othcr than the- Apphcam killed the victim,

4. Trial counsel was ineffective for admitting prejudicial photograph_sj of the deceased victim
into evidence.
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5. Trial counsel was ineffective for failing to object to the trial court’s instruction to the jury
that they had two options on the verdict form and that both were guilty.

6. Trial counsel was ineffective for failing to rencw his objection to the admission of the
Applicant’s statements into evidencc.

At the evidentiary hearing in this matter, the Applicant proceeded on these allegations, and waived
any claims of ineffective assistance of appellate counsel. Accordingly, this Court has only
considered the allegations raised in the Amended Application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court had the opportunity to observe the witnesses on the witness.stand and heard their

testimony. The Court has 4lso read the triul iranscript, all.of which assists the Court in judging their
credlblhty 'TheCéurt:ﬁnds the testimony of John Michael Bosnak, Applicant’s trial counsel, very
credible. This Cou;t finds the Applicant’s testimony and Michacl Baden's. testimony. concerning
insfiectiveness of tral counsel is not credible.

Set forth below are the relevant findings of fact and conclusions of lawas required pursuant
to S.C. Code Ann. §17-27-80 (2003).

v SUMMARY OF TESTIMONY
At the evi_dient_iar‘y-hearingf,:Dr; Michae! Baden, who-was qualified as an.expert in forensic

pathology, testified he reviewed the autopsy, photos from the incident scene, x-rays and' the trial

testimony of Dr. Batalis. Dr. Baden stated the victim died from multiple blunt force injyries to the

head and brain. Dr. Baden stated that according to the medical report, the child victim died.of small
injuries caused by a narrow object, like a toy or stick, but not likely at the hands of an adult. Dr.
‘Baden claimied there were more than 50 small injuries on the child’s body and:that it-was most likely

caused by a'sibling rivalry death. Dr. Baden also claimed this was not the pattern of an adult.
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Dr. Baden‘thc_‘:n testified he reviewed the autopsy photos and photos of the victim in the crib.
“poke,” not a pinch. 'Dr. Baden stated the injury to.the top of the right foot where bruising was seen
was “typical of a poke,” and that victim had multiple injuries to his-face. Dr. Baden then speculated
tha these injuries were not consistent with a fist, but rather from a poking object. Dr. Baden then
stated that he has.seen no injuries like these before which were caused by an adult.

Dr. Baden agreed with Dr. Batalis in that the bruises on the victim were caused by anirapact;
however, Dr. Ba_dcq disputes that thete was hemorrhaging under the skin. Dr. Baden then stated Dr.
Bataligashould_havegl,qoked'a‘t tissue ufider a microscope, and that he believes the bruises were caused
by poking the vxcum Dr. Baden then testified that the paint roller: handle seen in one of the-photos
could have caused ;hc injuries to the victim. Dr. Baden ther stated he d_ijsa‘g_xeed with Dr. Batalis'in

that victim died within hours-of the fall; Dr..Baden opined that the dedth would have occurred at a

minimum-of 8 hours earlier due to the blood that had seitled on the front part of victim’s body. Dr..

Badenstated he wcfuld have wanted to compare the objects in the housc.to-the injuries and does not
believe that Dr. Balalis or the police did so. Dr. Baden asserted that the nature of the injuries were
more: ﬁkcly to be: ciused by a child than by an adult, and that victim’s injuries other than the blunt
force trauma to the:head were probably. not visible until the victim.arrived at the medical examiner’s
o'fﬁée’, because the éﬁg‘tim was clothed at the scene,

On :cro'SS'-examinatipn,_ Dr. Baden:still asserted thal the injuries.to-the child victim were not
likely caused by an adult, but the incident is common with sibling injury. Dr. Baden then admitted he:

did. not-perform ,arfrautgps'ynn the child victim, did.not read the entite trial transcript and did not

speak. to Dr. 'Bata‘jis prior to the PCR hearing. Dr. Baden also admitted that he did -not. read the
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statement given by Applicant that he was alonc with the victim the night the child victim died. Dr.

Baden further admitted that the paint roller handle seen in the photos could have been used by an

adult to cause the child’s death. Dr. Baden also agreed with Dr. Batalis in that there was blunt force

trauma to. the child’s head, but stated that could be created by hitting another object.

On redirect examination, Dr. Baden testified that when he first reviewed the autopsy, he did it
as a favor to Ray N_:ash and did not charge a fee. However, once he gave an opinion he did charge
$5,000, but did not change his initial opinion. He lastly stated that victim’s injuries are not consistent
with being punched, slapped, struck with a knee, or-an adult hitting victim’s head on a wall.

Upon being questioned by this Court, Dr. Baden stated that the injuries could have been
caused by the adult, but he has simply never seen it before. Dr. Baden also testified he agrees with
the medical examix_ier’fs focus on the head/brain injuries, and that the cause of death was-a subdural
hematoma. Dr..Baden then-opined that the other injuries suffered by the child victim wete created at
approximately the same time as death.

Ray Nash,. a private investigator, was contracted to review this case; specifically to
investigate the qua:liﬁcations of Dr. Batalis. He found that Dr. Batalis was certified by the American
Board of pathologyi was certified as a forensic pathologist in 2008, was certified in anatomic
pajthqlog_y in 2007, and was certified in clinical pathology.

Applicant then called Tricia Blancheite to-the stand as appellate counsel. Ms. ,B{an,ch’ette
stated. she or,dere& 2 number of transcripts and had lots of communication with trial counsel,
including obtaining Applicant’s file. Ms. Blanchette also estified she wanted o look for additional
issues in preliminary transcripts and ofiginally had 8 issues. Counsel also stated she reviewed the

evidence and phoios in preparation for bricfing or appellate issues.
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Upon q_uestiqning,by.this Court, Counsel admitted the trial court made a determination as to
the voluntariness:of Applicant’s statement and-that the review on appeal is a “clear error” standard.
Counsel stated she argued in her brief that the interview itself was coerced and that law enforcement
made repres;n;atioﬁs 10 Applicant in order to entice Applicant to confess. Counstl lastly stated she
argued the trial court did not conduct a proper or complete analysis of this issue.

Applicant tés&ﬁed he hired Counsel a couple weeks after his arrest. Applicant stated he met
with Counsel four times at the jail, but it was five to six months in between meetings, and that the
fongest meeting they had was approximately forty-five minutes. Applicant stated he met with
Counisel for a total of five hours and tried to contact Counsel numerous times, but was unable.tocall
Counsel from jail..Applicant stated he did not have the d,iscoverymater‘j‘alstoiherlhan his.,s?atgmcj:n_t
tolaw enfOrcement;.nApplicaﬁt admitted he discussed someof victim's inj uries:with Counselbut did
niot.review the diséovery page by page.

Applicant stated he wanted a trial from the beginning and that he rejected a'twenty-year plea
offer. Ap_pliCam s(‘{itcd one of his possible defenses was a third-party guilty. claim. He also stated that
he wanted éxperts':' consulted, including an interrogation expert and @ medical expert. Applicant
stated Counsel tol'f'd. him. that Counsel had consulted an expert, but that Counsel did not like the
answer the expert gave him. Applicant stated he wanted to testify at the trial, but Counsel stated it
@d\ild'ﬂbtebefagood idea for Applicant to testify on his own behalf. Applicantthen stated that in the
las(méétin_g with Counsel, Counsel said they reviewed his testimony and that Counsel advised him
he needed to admit to his first statcment to law cnforcement, which stated the child’s death was an
aocident?._Ap’plicapt'claimed'hg never hit child victim. Applicant also stated:he was not satisfied with

1

Counsel’s represéntation at trial because-there was no medical expert or anyone (o testify about
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interrogation tactics.

Applicant further testified that he was not at the house alone; rather, his girlfriend’s daughter,
Serena, was also present at the home. Applicant claimed there were times.that Sercna could have
becn alone with the victim. Applicant stated he.did not.hit victim or bump victim with his kneel-or hit
victim’s head-on thc; wall. Applicant admitted he came up with the knee thcory, but that was while
talking to.law enforcement; however, he stated this never happened.

On cross-examination A;;plicanl admitied he lied to law enforcement, and told his girlfriend
about his statements to law enforcement, in which he stated fie smacked victim. Applicant also stated
he told his girlfriend that the child victim hit his head on the floor. Applicant testified at trial that he
was not drurik, but m his Gonversation with his girlfriend, contained in the jail audio recording, he
admitted he was drunk during the incident.

- On redifect:examihati_on, Applicant.claimed in the jail-audio recording, that he was simply
trying to explain to;h’is‘girlfr'iend what he had.putin his statement to law enforcement. Applii‘cam‘also
stated. he st,uck'wit;h what he put in the statement because be did not want his girlfriend to getin
trouble..On re-cross examination, Applicant again admitted he lied under oath at the trial.

Vicki Williams, Applicant’s mothet, testificd she was stationed at Guantanamo Bay, Cuba
when Applicam-wés charged with the c,rimc.-.‘S,h&also‘testiﬁ‘edsheremme‘d_to the United States and
mect with Counsel m person. According to Ms. Williams, she met with.Counsel to-negotiate payment
for his represcmat!iqn.and explained that she wanted experts hired. in this case. Ms. Williams also
stated. she-met .with ‘Counsel twice in person but had a hard litne getting in touch with him. She
furthet stated she understood multiple experts would be called this case, and that she told Counsel of

character witnesses on Applicant’s behalf, but stated Counsel explained these witnesses would not be
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helpful.

On cross-exarnination, Ms. Williams admitted she had no personal. knowledge of what
occurred inside the house on the night of the incident.

Michacl Boshak, uial counsel, testified he had represented Applicant on a civil possession
charge one month before these charges arose. Counsel stated he met with Applicant numerous times
and filed numerous motions on.Applicant’s behalf, including Rule 5, Brady, a motion to compel
DNA evidence, Lgig_,.and;a speedy trial motion.

Counsel staged he discussed all of this with Applicant and also conversed with two experts
that Counsel consﬁl;tcd-.-:The first expert consulted was Dr. Ronald Orlonsky; a DNA éxpert.used by
the.publicrdefenderi’s office. Counsel sent Dr. Orlonsky Applicant’s case file and SLED sent Dr.

Orlonsky. the other forensic evidence. This expert came to-the same conclusions as SLED.

Counsel then testified he consulted with Dr. Betsy Gibbes, a child abuse expert, who ran the

Children’séM‘edicai_: Assessment Center at the: Medical University-of South Carolina. Counsel stated
he would not have called Dr. Gibbs as a witness because she disagreed with the forensic pathologist
On some points; but she ultimately concluded that she believed Applicant killed:the victim. Couns€l

testified her.conclusion was that if Applicant uscd a paint roller stick 20+ times as he claimed,

Applicant would have sustained injurics on his hands, but had none. Counsel stated the paint rolling.

SUcK was never. tésﬁted for DNA. Counsel then testified that no one could explain how the child was

hit; whiether it was with a fist or with an object.

Counsel xhén-testiﬁed he used the lack of DNA evidence in his defense of Applicant, Counsel

alsobelieved law enforcemem tampered with the crime scene; however, that was exculpatory to the

Applicant: Counsel stated when he first got the case, he thought it was winnable. Counsel stated
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Applicant’s first st'aticmcnt‘to law enforcement could not be used against him, but Applicant's sccond
statement was a little worse, in that Applicant wanted to speak with the investigator but did not admit
he killed victim; Applicant alluded to some bruising that occurred at the pool earlier in the day. In his
third statement, Applicant claimed the victim ran into his knee and then clipped a door frame.
Counse) stated there were no witnesses who can explain how victim received the:marks on his body.
Counsel then stated this is the first time he heard that Applicant was trying to blame the 8-year-old
daughter of his girlfriend for the crime.

Counsel testified he and the girlfriend/victim's mother were in constant contact Lhrou,_ghout
his ‘representation of Applicant. Counsel stated he was in-contact with the assistant. solicitor
concerning the jail Etape-, of which he received a copy. Counsel testified when he heard the tape, he

thought “we’re done,” because it was confession. Counsel said Applicant stated he hit the victim

“and 'th_a};;i_sfwhen.it’}staxted,” Counsel also testified that nowherc on theitape did Applicantsay victim

was okay; and this tape was what got Applicant convicted. Counsel stated he played the tape for
Applicam?_slmmhe;r and advised that he accept the plea offer; Applicant’s mother stated we paid
Counsel for trial, not:a plea.

As to the jury instruction issue, Counsel stated Applicant was talking in his eat'and he could

®

not hearthe j udges instructions. Counsel also stated the lack of a not guilty option on.the jury form.

could be a'simple :scriven'er-’s error.

On croSs&Xamination. Counsel admitied he did not consult with a foren'sic"palholog'ist;
Counsel. stated that he did not believe a forensic pathologist could determine where the bruising
came from because the victim died of bluntforce trauma to the head; the bruises elsewhere were not

going:to-help Appiicant’s:case; Concerning the Jackson v: Denno heanng, Counsel testified he did
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not have:a reason no‘g to renew his objection, because, in his opinion, the trial court would not change
his ruling.. Counsel tixen testified he admitted additional photographs to show bruising and marks, but
the most damaging photographs-had already been put in evidence by the prosecution. Counsel also
testified he did not challenge Dr. Batalis’s qualifications as a forensic pathologist because it was
Counsel’s und,erstar;ding that he was certified at the time the autopsy and at the trial.
Ineffective Assistance of Counsel

Applicant alleges he received ineffective assistance of counsel. In a PCR action, “[t]he
burdén pf'proof is on the Applicant to prove his allegations by a preponderance of the evidence.™
Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).
‘Where ineffectiveémi’staric"e of counsel is alleged as a.ground for relicf, the Applicant must.prove
lha_t"!connsell’s.‘condfuct so undermined the:proper functioning ofthe adversarial process that the trial

cannot be:relied upon.as having produced a just result.” Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052; 2064 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

The pr‘opera;measure. of performance is whether the attorney: prov‘idedlrepresentatiQn;wi_thin
the'range of competence rcq_uir,cd in criminal-cases. Courts:presume that counsel rendered adequate
assistance .and:_maée all significant decisions in the exercise of reasonable proféssional judgment.
Butler, Id. The Agpl_icant»mus,t overcomeé this presumption to receive relief. Cherry v. State; 300

-8§.C. 115, 38_6§;S.E.f;‘2d 624.(1989). |

First, the:&pplicam must prove that counsel's performance was deficient. Under this prong,
attorney: pgrforma_éxce is.measured by its "reasonableness under professional nornis.™ Cherty, 300
S.C.at117, 385 S'ffi-.?.d;ati 625, ciring Strickland. Second, counsel's deficient performance must have

prejudiced the Applicant such that "there is a reasonable probability that, but for counsel's
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unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C. at
117-18, 386 S.E.2d at 625.
Failure to consult and call a Forensic Pathologist at trial

Applicant’s main contention at the PCR hearing was that counsel was ineffective for failing
to consult. with or call at trial a forensic pathologist on Applicant’s behalf. Applicant presented the
testimony of Dr. Michael Baden, a renowned forensic pathologist. As stated earlier, Dr. Baden
testified that the vicﬁm’s»injuries were most likely caused by 4 repeated poking motion with-a small
object, such as the gaim roller handle scen in onc of the crime scenc photos. He also testified that the
injuries to the victir;nv’;s head were caused by the same object. He further stated these injuries were
caused by a child, nfot‘ an adult.

While this Gourt certainly agrees Dr. Baden is-a renowned expert forensic pathologist, this

Court finds his account of the events of victim’s death not credible considering the evidence in the

case. Dr. Batalis, the State’s forensicexpert at trial, was the physician who performed the autopsy on

the victim in this.caﬁe. Hetestified the autopsy lasted approximately 3 hours, and he prepared a final

+

report in this case.'(TR. P. 136). He also testified victim could have died within hours of when he

was found, but“c.o,u_ild be up to 10 or 12 hours based on the way the body was found. (TR. P. 137). To
a reasonable de'gre;e of medical certainty, Dr. Batalis testified the cause of death was blqm force
trauma to'the ‘headé. (TR. P. 137). Dr. Batalis.also testified:victim had btuises on the head and neck
area, .including;t_w(i).bru,ises on the back of the scalp. (TR. P. 138). Dr. Batalis further testified there
were at least nine different areas of hemorrhaging which would be consistent withimpact sites where
the victim.could h%xvc béen struck in the spots. (TR. P. 139). Ultimately, Dr. Batalis opined:this was

a-closed head injuxi-y which caused no fractures to the skull, but lead to victim's-death by blunt force.
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urauma. (TR. P. 140; P. 155-156).

This Court finds Dr. Baden’s account of events not credible for the following reasons. First,

Dr. Baden never performed an autopsy on the victim. He only relied on picturcs and accounts from

others, years after the autopsy was performed. Second, while Dr. Baden agreed with Dr. Batalis that

the cause of death was blunt force trauma to the hcad, Dr. Baden insisted that all of these injuries
were caused by poking with an object by a child. This is simply not plausible based on the evidence
in the case. There were nine separate injuries to the victim’s head and neck area; which ultimately led
to victim’s death. T:bisCourt does not find the “bruising” found on the victim’s body to contribute 10
his death whatsoever Third, Dr. Baden opined that these bruises were caused by a .small, blunt
object, Such‘-asthe,;:)aintlroller handle seen in one photograph.offered.in evidence. This Court finds
this part of Dr. Béden’s opinion to be based on complete speculation, -as no DNA testing was
compléted on the p;:aint roller, and there were no witnesses that the paintroller was ever used in the
child’s'death. Fourth. while Applicant claims Dr. Baden testificd the victim stime of death ¢ould not
have:occurred withéin the two hours, “as testified to by Dr. Batalis,” a review.of the record shows Dr.
Batalis;:actually'tes;tiﬁcd-that» it could have been twelve hours before victim’s body was found. Based

on-the aforementioned, this Court finds counsel was not ineffective for.not retaining_ or calling a

forensic éxpett, such.as Dr. Baden, in this case because this Court does not find that victim’s death

could have been caused by anything other than the blunt force trauma to the head, which both experts
agreed-upon.
Nevertheless, even assuming arguendo, that this Court found counsel was ineffective for not

retaining. on-calliﬂg,:at trial a forensic expert to refute the State’s case; Applicant can prove no

‘resultingiprej.udicfe in this case. Namely, Applicant has failed to prove that outcome of Applicant’s
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trial would have been different had Counsel taken different actions. Applicant attempts (o allege a

third-‘paﬂy_guil_ty claimin his PCR case. Dr. Baden's testimony alluded to the conclusion that these

injuries were caused by a small child, not an adult. However, Applicant presented no. evidence

whatsoever at the PCR hearing that anyonc other than Applicant injured the child.
An. App[ig.‘ant must produce the testimony of a favorable witness or otherwise offer the
testimiony in accordance with the rules of evidence at the: PCR hearing in order to establish,prejudice

from the witness' failure to testify at trial. Bannister v. State, 333 S.C. 298, 509 S.E.2d.807 (1998).

_Fur’ther,; to establish»a third-party guilty claim:

[EJvidence offered by accused as to the commission-of the:crime. by another person
must be lrmncd to such facts as are: mconsrstcnt wrth hrs own gurlt and ro such facts
whrch can have {no) other effect than 10 cast a bare susprcron upon another orio
-raise ‘a con_;ectural inference :as to- the: commission of the crime by another; is not
-admissible & . [Blefore such testimony can be received, there. must be such proof of
‘connection: wrth it, such atrain of facts or crrcumstances astends clearly to'pointout
such other person as the guilty party.

State v.. Cope, 385 S C.274, 293, 684 S.E.2d 177, 186-87 (Ct. App. 2009) aff'd, 405 S. C

317, 748SE2d 194 (2013) (citing State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (1941).

Evidence of third-party‘-guilt may include: (1) facts that are inconsistent -wrth:the‘dcfendants guilt;
and (2) c'vidéno'evrzf;isinga reasonable inference as to the accused's.innocence. Id.

This Courr finds Applicant has failed to meet his burden of proof.that counsel’s:alleged
a‘ctiorrs:prej rrdicgd:fhi_s case for the following reasons. First; Appl_imnt attempted to show that:th‘e,only
other person in the house besides Applicant.and the victim was. Apphcant’s girlfriend’s eight-year-
old:daughter, Serena However, Applicant failed to produce any witnesses, namely Serena, which

tended:to show -rhiat anyone other than Applicant caused vicgim’s:‘death. Second; Applicant, in his

£
¥

conversation wit_h:;his, girlfriend recorded on the jail tapc, admits that he “smacked” the victim on the:
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night of the vict im’s death. Additionall v, Applicant admitted to law enforcement that he played arole
.in victim’s death, alghough' he later recanted the statement. Therefore, this Court finds Dr. Baden’s
testimony that these injuries were caused by small child, namely Serena, is not credible as Applicant
failed to produce-evidence tending to show someone-other than Applicant caused the victim’s death.
Thus, Applicant can prove no prejudice from counsel’s failurc to retain or consult with a forensic
pathologist in this.case.
All other allegations

This Court notes that Applicant alleged other allegations, such.as failure to question Dr.
Bagaljg.x_fggardin_ghi;sqUalificau'on asa for_ensi_c;pathqlogist, introductionof photographs, jury verdict
instructions,. and;otéjeétibn’to Applicant’s statements. However, this Court find§ Applicant either
failed:to-meet his.bx;rden of proving Counsel was ineffectiveor failed to show how Counscl’sactions
prejudiced Applicant’s case. Therefore, these allegations are denied.

CONCLUSION

Bascd on all the forcgoing; this Court. finds and. concludes that the Applicant has not

established any: constitutional violations: or deprivations that would require this court to grant his

’ap_p,li&tion. Thcmfom, this application for post-conviction relief must be denied and.dismissed with
préjudice.
This-Court notifies the: Applicant that he must file'and serve a notice.of appeal within thirty

(30) days from'thef'rcs:e'ipt~ by counsel of writténnotice of entry of judgment Lo secure the appropriate;

appellate review. _S__ec; Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991); an

Applicant has a ri?ght {o an appellate counsel’s assistance in:Seeking review of the denial.of PCR.
Rule 71.1(g). SCRCP, provides thatif the Applicant wishes to seek appellate review, PCR counsel
Page 14.0f 15
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must serve and file a Notice of Appeal on the Applicant’s behalf. Applicant’s-attention is directed to

South Carolina Appellate Court Rule 243 for-appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. Thatihe Application for Post-Conviction Relief must be denicd and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

ANDIT IS SO ORDERED!

( LN LT
Larry B. Hyman"
Presiding Circuit Court Judge
: Ninth Judicial Circuit

, é doaezvwA__, South Carolina
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STATE OF SOUTH CAROLINA

_ )  INTHE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) FOURTEENTH JUDICIAL CIRCUIT
)
| ) | 2 =
Justin Ryan Hillerby, #339543, ) 2013-CP-08-2121 -2 -
Applicant, ) Dl SR = .
) P
v. ) ORDER DENYING APPLICANT'SS .. ™ y
| ) MOTIONTOALTERORAMENIES: 2 =
State of South Carolina, ) ,f%—'-z: o Soued
p
. ) & 92
Respondent. ) :
_ )

This post-conviction relief matter came before the Court for an evidentiary hearing at the
Charleston County Courthéuse .on. September 8,2016. The Applicant was present and represented by
Jeremy A. Thompson, Esquire. The State was represented by J. Rutledge Johnson, Assistant Deputy
Attorney General. After taking the matter under advisenient, this Court issued a Final Order of Dismissal
dated.January 21,.2016. The Applicant was served with the Final Order on January 22, 2016, and he
submitted, through counsel, a timely Motion for Rehearing and/or Motion to Alter or Amend the Judgment
onJanuary 28, 2016.

The Applicant raises the following issues in his Rule 5?- Motion:

1. “the Order of Dismissal does not sufficiently rule on grounds two, four, five and six
because the Order of Dismissal makes no findings of fact, and summary
conclusions of law, with regard to each issue.” (Motion p. 2)

Having carefully reviewed. the entire record in this matter, this Court finds that no basis for altering

or amending is prior ruling. Therefore, this Court hereby denies the Applicant’s Rule 59 Motion in its
-entirety, and affirms the previous Order of Dismissal.

‘This Court advises that if the Applicant desirés to secure appellate review of this Order and the
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Order of Dismissal, a notice of appeal must be filed and served within thirty (30) days of the service of

this Rule 59 Order. Applicant and counsel are directed to Rules 203, 206, and 243 of the South Carolina

Appellate Court Rules for the appropriate procedures to follow after notice of appeal has been timely filed.

s .
AND IT IS SO ORDERED this E i day of _ lﬁ:q , 2016.

ﬁu«.«.m-'\‘ ,'South Carolina

Larry B Hyman
Presiding Judge
Ninth Judicial Circuit
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