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I. Counsel for Appellee failed to comply with Rule 240, SCACR and the motion should
be dismissed.

Rule 240, SCACR requires that a motion to dismiss be accompanied by affidavits or
other supborting documentation if the Record on Appeal is not on file with the Court. The
Record on Appeal is not created in this appeal as of the time of this Return and no affidavits or
other supporting documents were filed by Appellee with the motion to dismiss. By operation of
Rule 240, SCACR, the motion must be deemed abandoned and should be dismissed.

II. Appellee makes numerous arguments barred by the doctrine of res judicata

Appellee argues that the prior rulings of this Court “prejudiced” the Appellee and are
grounds for dismissal. Among these claims are based on the following:
a) This Court’s Order granting Appellants’ motion to order the transcript out of time;
b) This Court’s Order granting Appellants’ timely motion for an extension of time to
file their initial brief;
c) This Court’s Order allowing Appellants 10 days to supply the certificate of
counsel;
Appellee claims that these Orders of this Court are grounds for dismissal of the appeal.
No documents, citations to authority, or other support were provided. In fact, no objection to any
of these Orders of this Court were made at the time they were issued by the Court. The Orders
of this Court are the law of the case, remain unchallenged under any proper procedure
recognized under the Rules of Appellate Practice, and cannot support a motion to dismiss.

II1. The Motion to Dismiss is not the proper procedure for any alleged violation of Rule
209 or for any alleged failure to preserve a matter for appellate review.

Appellee claims the appeal should be dismissed because no issues were preserved for

appellate review and certain evidence relevant to the appeal should not have been included in the
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Designation of Matters to be Included in the Record on Appeal. Neither of these arguments are
valid grounds for dismissal. The preservation of issues for appellate review can only be
determined after the Record on Appeal is created and submitted to the Court for examination.

As already argued above, Appellee provided no documents outside of its motion to support its
claim that either the issues were not preserved or that certain documents were not entered into
evidence. Appellants informed their counsel that the documents listed in the Desingation of
Matter and cited in the Initial Brief were presented at the hearing and there is a specific reference
to documents being handed to the presiding judge in the transcript of the hearing. EXHIBIT 1,
Pages 14-16. Appellants already submitted a sworn Certificate of Counsel that asserts the items
listed in the Designation of Matters to be Included in the Record on Appeal were not irrelevant to
this appeal. Appellee presented nothing and the motion should be deemed abandoned.

IV. Appellant complied with Rule 208(b)(1)(C), SCACR regarding the Statement of the
Case

Appellee argues that Appellant failed to comply with Rule 208(b)(1)(C), SCACR by not
providing the date of commencement, the nature of the action, the nature of defense, and the date
of service of the notice of appeal in the Statement of the Case. Appellee can make no argument
of prejudice with regard to these alleged omissions and Appellant submits that the Initial Brief

fully complies with the Rule.

Rule 208(b)(1)(C), SCACR states that “The statement shall contain a concise history of
the proceedings, insofar as necessary to an understanding of the appeal. The statement shall not
contain contested matters.” The only history relevant to this appeal was included in Appellant’s
initial brief. The only “commencement” relevant to the appeal was the mediation that occurred
on October 30, 2015. The primary problem with providing the dates of commencement for all of

the matters purported to be settled by the meditation settlement agreement is that the exact cases



relating to that settlement agreement are contested by the parties and, by prohibition of the Rule
itself, should not be included in the Statement of the Case. The mediation settlement agreement
itself is unclear and ambiguous as to what matters are supposed to be disposed by its operation.
The deSignation of “Mitchells vs. Jack Rabon” provides no case 'number, no pending court, and
no other method of identification. The designation of “All existing probate matters” is éven
more vague and impossible to ascertain. Appellants maintain now, as they did before the lower
court, that the Mediation Settlement Agreement is unenforceéble in ANY of the purported cases
it allegedly disposes of because (1) there is no way to determine what cases they are and (2) the
actual parties to those cases never signed the document as required by Rule 43(k), SCRCP. Itis

a contested matter in this appeal and was properly excluded from the Statement of the Case in

the initial brief. More importantly, counsel for Appellant only became involved in this matter as

appellate counsel and had no involvement with any of the lower court actions. Counsel for
Appellee, however, remained1 counsel for Appellee and Jack Rabon throughout the lower
proceedings and was the actual author of the Mediation Settlement Agreement. The argument
that the absence of information in the Statement of the Case somehow prejudices Appellee or his
counsel is absurd.

However, if this Court determines that this information, which is and has been possessed
by Appellee and its counsel for far longer than counsel for Ap'pellanfs, should have been
presented in the Statement of the Case, Appellants will supplement the irrelevant information in
theit initial brief immediately. |

V. Miscellaneous Technicalities

Appellee argues two additional hyper-technicalities as grounds for dismissal. The first is

the absence of the Form 4 Order denying Appellants’ motion for reconsideration from the Notice
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of Appeal. Any reading of Appellants; Initi;al Brief reveals that, not only is the motion for
reconsideration not cited or referred to in anyway, there is no érgument that the lower court erred
in denying that motion to reconsider. While it seems obvious that Appellants have abandoned
any appeal of that Form 4 Order, Appellants now formally confirm such abandonment. Once
again, if Appellee needs Appellants to confirm the obvious through an amended notice of appeal,
we will oblige.‘

Curiously, Appellee argues that the appeal should be dismissed because the notice of
appeal was not filed with the trial court. The Notice of Appeal was transmitted to the presidi_ng
Judge in the case on April 10, 2016. EXHIBIT 3. Rule 5(¢), SCRCP is identical to the
language of the same F ederal Rule. Rule 5(¢) érovides that a judge méy permit pleadings‘ancll
other papers to be filed initially with I__lir_n prior to their transmission to the clerk's office. Under
this procedure, filing is complete when the judge has custody of the papers. The judge's failure to
forward the papers forthwith or to enter a necessary date does not prejudice the party attempting
to comply with tHe filing requirement. 4 Wright & Miller, Federal Practice and Procedure: Civil
§ 1153 (1969). Judge Culbertson did not object to the transmittal and actually acted upon the
Notice of Appeal by issuing an Order on March 17, 2016 (within the 10 day requirement for
filing) indicating that it did not hav¢ jurisdiction over the matter because it was on appeal.
EXHIBIT 4. The clerk’s notation in the file indicates that the matter is on ap}ﬁeal. EXHIBIT 5.
There was no indication to Appellant that the transmission of the Notice of Appeal to the lower
court was invalid or did not actually reach the clerk’s file.

Appellee’s assertion is curious because Henrietta Golding informed counsel for
Appellant, the Horry County Clerk of Court, and Judge Clifton Newman that counsel for

Appellee would be “bringiﬁg” a stamped copy of the notice of appeal to a roster meeting via




email dated April 18,2016. EXHIBIT 2. Ms. Golding’s email was in direct response to a _
request by the Horry County Clerk of Court that a copy of the notice of appeal be proVided by
Appellant. The request from the Horry County Clerk of Court arose from a letter transmitted
from Ms. Golding that case number 2014-CP-26-05740 was one of the cases involved in this
appeal, EXHIBIT 6, and should be removed from a trial roster. Once again, we run into the
issue of what cases were settled via the Mediation Settlement Agreement, and what cases are
involved in this appeal. Clearly, Appellee asserted that case 2014-CP-26-05740 is on appeal via
the Notice of Appeal filed in this matter under 2014-CP-26-07862 in EXHIBIT 6. Appellant
does not dispute that the issues on appeal in this matter will affect 2014-CP-26-05740, thereby
preveﬁting its trial in April. vBut, as stated in the Initial Brief and above, Appellant does not
believe the Mediation Settlement Agreement or the Order on appeal in this case properly
disposed of any cases, much less those asserted by Appellee and the lower court. Regardless, the
assertion by Ms. Golding, in direct response to a request by the Clerk of Court for a copy of the
Notice of Appeal, that Mr. Jeffries would “bring” a copy to the roster meeting, left Counsel for
Appellant with the impression that it would be filed with the clerk. Counsel is at a loss as to why
a copy was being brought to the roster meeting and why, if she never intended for the Notice of
Appeal to be filed, Ms. Golding would not make that clear in her response to a direct request for
the document to be filed. |

There can be no dispute that the Horry County Clerk of Court was aware that the Order
on 'appeal in this matter was on appeal. There can be no dispute that the presiding Judge
received a copy of the Notice of Appeal and issued an Order in the case clearly stating that the
matter was on appeal within the 10 days required under the Rules. If the actual Notice of Appeal

did not get to the Clerk of Court, Appellant will rectify the matter immediately.




VI. The Appeal should not be dismissed as the issues raised were preserved for

appellate review.

In the event this Court finds that matters concerning preservation of matters for appellate
review are proper grounds for a dismissal prior to the Record on Appeal being filed and without
any supporting documentation from the moving party, Appellant submits the following response:

Appellee claims that Appellants did not identify where in the record the issues on appeal
were raised. This is simply not true. EXHIBIT 1 attached hereto is the transcript of the hearing.
Any cursory reading of Appellants’ Initial Brief and the transcript reveals exactly where the
iséues were preserved for review. Appellee appears to believe that references to the record
provided in the Statement of the Facts must be repeated within the A_rgumeﬁts Section of the
Initial Brief to be valid. I honestly don’t know how to respond to such an argument. In an
abundance of caution, I will provide an example of how Appellee’s “argument” is completely |
without merit.

Appellee argues that Appellants provide no citation to the record in two sections of the
Brief. Specifically, Appellee cites to the argument concerning the requirements of Rule 43(k),
SCRCP and the preseﬁtation of evidence suppbrting the claim of duress. As to Rule 43(k),
SCRCP, Appellee’s argument that this matter was not preserved for appeal is absurd. On page
17 of the transcript of the hearing, the following exchange took place between Karon Mitchell
and Judge Culbertson: o - . ‘

4 with -- T also come to you with the Supreme Court Rule. I d
5 also come to you with the Supreme Court Rule Number -- Rule,
6 Rule 43, conduct of trial, if you’ll notice 14, and I have law
7document for you to look at.

8 THE COURT: Right. That’s agreements of counsel. That’s
9what they’re trying to enforce. They say they’ve got a

10written agreement between the parties that should be enforced
- 11because it was reduced to writing.



12 MS. MITCHELL: But if you’ll, if you’ll read the, the
13case law on it, the, the second part, Farnsworth v. Davis.

14 THE COURT: Yeah. That’s just whether or not the parties
15 adequately —

16 MS. MITCHELL: I advised —

17 THE COURT: -- placed an agreement on the record or

18 reduced it to writing.

19 MS. MITCHELL: It was not put on the record until I told
20 Rachel I didn’t want -- I was —

21 THE COURT: It doesn’t have to be. Ifit’s reduced to

22 writing, it’s either or. You can either put it on the record
23 or you can reduce it to writing. It doesn’t have to do both:

Appellee comes to this Court and argues that the issue of whether the Mediation Settlement
Agreement complied with Rule 43, SCRCP is not preserved for appeal. This was the primary
issue before the lower court and was specifically addressed by the lower court in the hearing. If
anything is frivolous, it is Appellee’s motion to dismiss. While this specific exchange was not
cited in the brief, it was the primary basis for Appellants’ motion below and was raised and
denied at the hearing and in the transcript. Counsel assumed this was obvious to anydne with
even a modicum of information about the issues in this appeal, much less the attorney who
argued on the exact issue at the hearing below.

Appellee also makes the argument that no reference to the record exists that Appellants
presented evidence of coercion. Here is just a portion of the Statement of Facts in Appellant’s
Initial Brief:

The mediation lasted more than 10 hours. During the mediation, the
mediator only appeared at the opening statements and never actually
caucused with Appellants. Tx, P.23. In the 11™ hour of the mediation,
Appellants attorney, Rachel Dain, told them that opposing counsel
threatened to sue her pregnant daughter-in-law in order to put her under
enough stress to miscarry her child. Tx, p.13-14. Appellants’ daughter-in-
law had already miscarried two previous children. Id. Appellants took
this threat very seriously and were in substantial fear for the life of their
unborn grandchild as there was a long history of violence and threats of

violence from Jack Rabon. Tx, p. 12. Appellant Karon Mitchell was so
emotionally distraught and hysterical because of the threat made against
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her grandchild that she was physically unable to read or understand the

settlement agreement. Id. Yet, Rachel Dain continued to pressure her and

told Ms. Mitchell that she had to sign the settlement agreement or

opposing counsel was “going to come after [her].” Tx, p.22. Fearing for

the life of her unborn grandchild, and being told by her own lawyer that

she had no choice in the matter, Appellants signed the settlement

agreement. They would not have signed the settlement agreement but for

the threat conveyed to them from Rachel Dain. Tx, p. 13.
In this single paragraph, there are seven specific references to the transcript of the hearing that
allege Appellant Karon Mitchell was in fear for the life of her unborn grandchild when she felt
she was forced to sign the mediation agreement. Counsel for Appellants makes a concerted
effort to keep appellate briefs concise and brief (pun unintended) to allow the Court to efficiently
understand the issues on appeal without having to revisit repetitive regurgitations of fact in every
section of the brief (alliteration intended). If I must cut and paste the Statement of Fact in every
Section of Argument to avoid being dismissed, I can do so in the future.

2

Counsel for Appellee claims he has no idea what the reference “Dx.” represents in the
initial brief. While this was admittedly an error in proofreading on my part and should have
actually stated “Defendants’ motion to set aside the settlement agreement on the grounds of
duress” in every location where the Dx. designation existed, the argument that it was impossible
for Appellee to understand what was being referenced is beyond ridiculous. Let us review. The
portion of the brief where we find the Dx. designation is the argument section with the subtitle
“The lower court erred in ruling that Appellants ‘failed to plead’ the elements of duress in a pro
se motion before the court.” Every reference to Dx. is a specific quote from the “Defendants’
motion to set aside the settlement agreement on the grounds of duress.” Now, some application

of deductive reasoning may be required to ascertain what Dx. is actually referring to if the only

clues we had were those cited above. But the initial reference to Dx. is immediately preceded by



the following language: “In their pro se motion, Appellants alleged that the settlement

agreement was procured under coercion and duress (Dx, p.1).” Yet, Appellee filed a motion with
this Court and actually claimed that it suffered prejudice because Dx. was not “identified.” ' |
However, if this Court deems this an error that requires immediate correction, I will be happy to
oblige.
Finally, Exhibit C is a reference to Appellee’s Exhibit C that is specifically discussed in
- the transcript of the hearing on page 8, line 10. According to counsel for Appellee, Exhibit C is }
|
as follows: | . |
10 included as Exhibit C in what I handed up, it’s 126 pages of
11 e-mails here from the Defendants’ attorney in -- Rachel Dane,
12 in which the attorney repeatedly reassures the Plaintiffs that
13 the Defendants are performing under the agreement. The
14 attorney -- and Your Honor, I, I would quote November 17th,
15 2015, e-mail, quote, [as read], “To reassure you, my 4 . |
16 understanding is, and I have advised the Mitchells, the '
17 mediation agreement is enforceable, even if not approved by
18 the Court.”
“And you may ask yourself”!, what, pray tell, was the item referenced in the Initial Brief that |
used the citation to Exhibit C? It was an email between Counsel for Appellee and Attorney ' |

Rachel Dain, just as counsel described at the hearing below.> Once again, if the court deems it

necessary to provide additional information on this issue to Appellee, we will do so immediately.

For all of the reasons cited above, the motion to dismiss is without merit and must be
dismissed immediately.

August 1, 2016

1 David Byrne, Brian Eno, Chris Frantz, Jerry Harrison, Tina Weymouth, “Once in a Lifetime”, 1980.
? Notice that the issue of compliance with Rule 43, SCRCP was being discussed with counsel prior to any motions
being filed for revocation or enforcement of the mediation settlement agreement.
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et ai.;: o 8

Rabon would then sell'then‘
rsonal guarantees that way . So Ef‘
It gave the_;
rylng thelr ref1nanc1ng theory

and then the plan sw1tched over tO"‘
1or, after the, after the partles
durlng the 30- day perlod, the
sured theAPlalntlffs that they —e:i:
ognized, Your»Honor, and this is
at I handed up,'it's-126 pages of )
dantsf ttorney in -- Rachel Dane,:
tedlyﬁreassures the Plalnt;ffs that
ng under . the agreement. The
I, T would quote November 17351

ad], “TO'reassure you,

my -
e adv1sed the Mltchells, the
rceable, even if not approved by
™, the day the tlmeframe for the
ran.out, agaln, from Rachel Dane,
ies are in good faith negotlatlons
on November 16", Your Honor, :

e Mltchells' the Defendants’
:“Thermedlatlon'agreement is '>¥
| YouJ
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more of~the same,
aid in»refinancing

_w1th»banks.

when I 1nformed them that p

back away.
' agreement
'14 :30-day. perlod Rachel Dane,

‘we would extend that 30 day
17

't'19f

20 . triggered We'wouldn’t end u
'this,issue, V
a2 |
:extension'grahted hecause-t
24

25

. Rabon & Rabon,. Inc. v. Karom Mitchell,

et al. 9

Honor, I’'d need rec1te, unless Your Honor wishes,'126 pages -

They m

United States Department of

under.this:plan A right up4
apparent that they couldn t

flnanc1ng, thus they couldn
did the Mltchells ‘Suddenly

So when it sult

That’s correct,

and each tlme I sald, -yes.

‘MrtChells~would please show|

performing. The Mitchells

escr0w.durinqgthat'30—day_p

rihe:documentsd

Defendants,neyer did that.

good faith that they were a

supposed to do.

Durlng that 30 day period, the Defendants

~went to Washington, D.C., .to meet Senator Graham to enlist his

et with high level officials-at the

Agriculture. They hadrconferences

They pursued what they were trylng to accompllsh

for 30 days. Only when it became_
getzthe,bank-to agree_to the .
'tfget.planuA to be‘triggered, and
LaniB.had therefore been;triggered
invoke"this duress argumenthand.:
=d thelr purpose, they honored the

N\

Your Honor, toward the end of the

ithé-Defendants"attOrney, asked if

period. ‘She asked several times,
We”would consent  to that;ifrthe

some:good faith'that they were -
eriod- so that when plan B was
D here 1n thlS courtroom debatlng

could 51mply,be handed over. The_

he Defendants would never show any

ctually'doing what_they were .

were~supp03ed to put:documents.into”~

So consequently there was never-an  ° -
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‘Rabon & Rabong-

_only elght days before

_coe‘rc;L-on

Inc.

.. So that was the mediat

-the deadllne ended T commun
with the Defendants and w1th thelr attorney Rachel Dane,

.-plan.B,has‘been trlggered,

B. At that stage, Attorney

Mitchells might try to avoi

~couldn’t —Q‘Wasfreluetantjt

was kind of on my'own in det
filed afmotion'to cdmpel se

Mltchells, the Defendants h

jdlsmlss the settlement agre

;t,onfus untll m1d~January,

eve'of this hearing, but on

So

mduring the- 36 day time perl

v._Karon,Mitchell,:

10

et al.:

1onwagreement, Your Honor. nght

arOUnd Decemberﬂl“, actually on December 1“, the day after

Lcated by e—mall and regular mall
said
time to start performlng under plan.
Dane 1nformed me that the

d the agreement and that ‘she .

D represent them in -that and that I
alrng.wlthvthe-Mltchells.' So-l

ttlement on December 11%", The

=revthen_filed their;motionyto_'
ament‘ondDecember 15%", didn‘t sérve

“January[llgh not literally on the

ly eight —- aftervhours on.the.ll”ﬁ
‘this motion has been out there

od that the Plalntlffs should have_~.

had to»prepare for it. We, in fact, only had elght The_zi'
motlon was never served
', So. Your Honor, I could go throughgthe'substantive reasons

why duress doesn t. apply he

isn’t - clear. ;It, it says t

: They haven’t rea

perhaps they should offer f

‘why it doesn’t apply

THE COURT Okay. Wel

re. The motion from;the Defendahts

he word duress, and-it says
lly offered anythlng 1n there. So
hat argument before I explaln why,

1, let me ask you this, as a
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Rabon & Rabon,.

'w1th1n ten- days

~and indlcated;

back{

practical matter,

Inc. v;VKaron_Mitchell,

11

et al.

if and'I'donft'f{_vae-got}_I’ve gotfto’hear

their arguments'first,‘but YOu!ré'aSking'for their compliance

-take to 1mplement the Defen

) MR JEFFERIES Your H

Defendants under plan B is

As a practioal'matter} how.long would it -

iants_forithemfto do~what;they’re

P

'supposed to do under plan BL_'

Dnor, all that’s required'of'thei~

->1gn1ng over thelr 1nterest in some"

personal property and s1gn1ng over control votlng control of

'the certaln entltles S0 the

documents have already been

sent to the Defendants att

_w1th commentsaand have been

into documents that are rea
fact( I sent those to the M
effectJ This 'is what you n

So literally,“Your'H

documents this could be wra

pieces of litigation which

in the circuit court and th

~.away at once.’ -

. THE COURT: Okay. - All
MR. JEFFERIES: “Thank
THE COURT ALl rlght.

Me

'MS MITCHELL.

“Here are th

assets_maygbe sold; “Those

drafted.’ They’ve.already been. -

Drney,'Rachel Dane, have comebback'
rev1sed and we’ ve negotlated those

iy to go> -They re, they re -- 1n L
ltchells on November 30“‘by e—mall ;
documents Plan B has gone 1nto,
eed to s1gn,” and recelved nothlng

onor, the moment I hand them the
pped.up'at'thrs stagey andlall.s;x-"
resulted from this dispute,ithree-
ree“in‘the probate COurt‘would gor
gight.. I'understand.j:_' fj' ﬁ
you; YourvHonor. | | |

.Which.onelwants tosgo First?
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THE COURT: All:right.|

"Rabon &<Rabon,'Inc. v. Karonm Mitchell, et al. - : 12.

MS. MITCHELL: I'm sorry for infe:fupting a minute ago.

I didn’t understand, but that is not -~ we are not -- we ‘have

- been —- we aré working with
Litchfield is{West Town Ban

had a,meeting:that Lane Jef

to leave, and we had a meet

Washington. 'We,had a meeti

attorney, Mr. Buddy Lindsey

that’s been hélping'us., We

'our livelihood. This is ‘wh

and we .have been, we-have b

‘bank, and we are -- Senator

them to, to work out becaus

. have a, we have a wonderful

“livelihood. I don’t have a

beéauselmy brother left me

‘right before he [sic] died
‘the account and Went tbj I’

I have run thé business for

and dad-haﬁe had it for 40
and the fear that we’ve liv

There’s an order right now

reason they w&nt this ‘dropp

because he ju?t beat a man

the bank. The bank, Dan Stacy in
K attorney. We had a meefing.v We
feriég»WéSchere'and»tﬁen was asked
ing with the UéDA out of quumbia,
1gawi£h‘thé bank, the bank’s.
f:bur'tax attorney, the gentleman
haVefbeen'working'on it. Thié is
at Eﬁeyfré §£ying to ﬁaké ffbm us;

sen getting the documents to the

S thisAis a government loan. We
piecé of prdperty, éﬁdrit;is our -
ny mopey to.hire‘an,aﬁtornéy
degtitﬁte; My mothér:died, and - '
ﬁé-tqok.$7d,000 éutlof-the; out bfl
m'éssumingnto ﬁiré McNair La& Firm.
‘fhe ;ast -- all - for —- my.mbﬁ'
years.: This is the police repofﬁs;
ea-witﬁ‘éVéry day with him. |

on the Jjudge, probqte, juéf the
édjis 5eCéuse-hé just got shotﬂ-

and,_add that’s on TV and it’s,

Graham got us with the USDA to'gét~"
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'-read;it;
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'rRabOn & Rabon,  Inc. v. Karonm Mitchell,

judge’s desk‘right'now that

et al: . - 13"

it;s onjreCOrd4and, and there’s an order.on'the probate

Jack should be put in-patient,

that he has a: chemlcal dependency, and they have, they.have --

they don t want 1t to go fo
happen. He has dlsposed of
there, and as:I show you th

THE COURT: Well ~1f 1

" should be set aside.

' MS. MITCHELL: Yes, si
THE COURT: As I under
there’s .a settlement in pla

it,. but_it,sounds'almost:ll

‘saying, is that your time

that‘thereforé -
MS. MITCHELL:« That’s

THE COURT. - there(s

| should klck 1nto place.

MS. MITCHELL: No, sir

I, I didn’t read it, and the

I cpuldn’t read i

Whenever, whenever Rachel D

T
1

agreement in the, in the 11

'lOOked-at me and she said t

rward because they know what w1ll

my mother s estate. I have not_

"ever done anythlng wrong but worked my life, worked my llfe

se e—malls, can 1 approach°

o deals'With'Why'the settlementf“

r.,
stand'your argument, you‘admit‘

ce, you re trying to comply w1th
ke you re admlttlng what they’ re

o) comply with. it has passed and

why I should have never --

an alternative'settlement_that

. :I;shouid have never Signed*that,
y -- and Rachel knows I'didn’t

t because'ofAWhat was'sard_to me,
ane Waiked into the mediation =

th hour, she walked in and she

o~me, she sald “Karen, how much

‘money does Lee Anna s granddaddy have,” and Lee Anna 1s my
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| 13

‘daughter—in-law,-and I said
‘my famlly ”
,sald to relay to you 4 They

.personally

- and they re 901ng to sue Le

~they’re goingéto threaten t

'proven in the, 1n the e-mai

“Rabon & Rabon, -Inc. v. Karon,Mitchell,

Tthat ‘have anythlng to do WIth 1t°~

I said,

“Well, .here’ s, what they re
They re g01ng

Lee Anna’s already.lost~two

with the third,” and said t

drlll her,:and she-could:éo
and/orfherfgranddaddy will
testify.” Now that is exac
THE CQURI: Okay ~Sho
MS. MITCHELL: It’s no
THE counrz ‘No. ‘Show"
that. Tell me.
_MS;-MITéhEﬁL: Can I;
THE COURT: No. Just:
it. R L
 ms. MITCHELL:
| THE COURE; Show me wWhi
MS. MITCHELL Okay'

It doesn t say 1t word

[

“As I

‘et al. 14

w1 don't know, Rachel.

He:has nothing'to do with

“ThlS has nothlng to do with him.”"

301ng to.do;
re’ g01ng to sue your son, Chase,
-o_sne your son, Chad personally,
Anha_personally,'andlthey knowf“A
babiesiandlthatZShefs'pregnant .

1at, “They’re going to put --

tentlally lose the third baby
pay them off not to make her
tly'what‘ls said,. and thlS.lS

ls here.

w‘me:the‘e—mail where that’s'said,

£ - you ll, you 11l have to --
me’ -~ you say the e—malls state'
Can I, can I réad it to you?

show me& where it is. I can read

dv1sed you yesterday” -

ere - 1t says and I’ll read it.

f£or word, but if

* What does .

Thls is what Lane has- .

3'put her on the stand‘and drill, '
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althat'e-'

. were you --

'transfer hlS 1nterest to yo

.. refinancing.

YOu’li read right there.-

' THE' COURT: All right. |

Rabon & Rabon, Inc. v. Karon Mitchell, et al. . . - 15

She says that -- all rlght.

MS. MITCHELL: If you would thlS is from, thls is -~ -

- THE COURT: Well this

pressure ontyou; that she d

MS. -MITCHELL: This is

and if you’ll;readrthat, it

my liVelihoodi
THE COURT' And I unde
. MS!.MITCHELL I éét”—

'.THE'COURT: And I unde

just says that he was(puttlng

Ldvnot agrée with his_tactics’and

Rachel Dane talking to the USDA,

doesn t .say_ that my brother wants

"to-sellgit._ it says Lane Jefferles wants to sell it. Th;s.ls

rstand-that.
- that/s how I-eat.

rstandithat‘ _The question is, is

MS. MITCHELL: I would‘haVeﬁnever signed this. had he not

made that'statement and thr
' THE COURT: All right.
ahead and got| the financing

the A'plan:under‘the settle

MS. MITCHELL I, I'n
THE COURp.. I mean, it

trying to<enfbrce part of t

MS. MITCHELL: I want

eatened me w1th ny daughter —in-law. ~
Let me ask you.thls, 1f you went'
’ would you be seeklng to enforce ;
ment agreement where he agreed to
u ;f'you ref1nanced9"

sorry ' Say that agaln now.

sounds to me as though you’ re

he ‘mediation agreement by-ohtalning

-- sir, before this mediation ever
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VRabon'&'Rabong Inc.

".came into effect,'before my

'that was.s1gned before my mq
‘my 1nterest and he would giv

“the hell alone; and it's beg

10

THE COURT: Okay-.
'MS. MITCHELL: And thig
and also in:the'—— and also

' S
® -

week, he’s done some illega

14

' l8__1nvolved?

19

22

23

‘rlght

buildings.
cut and dry.

" THE COURT

lawsu1t°

MR JEFFERIES

revolves around-the same-dispﬁtes.

alleged that the Defendants
its assets to ltS own use,

THE COURT"

Now,-you-understand

v. Karor.Mitchell,

_ So this is not'just’cutoand dry.

I understand;-

et al. S 16

mother died, I want him out of my

:llfe I want nothlng to do w1th him.

THE COURT And I undexstand that.

MS. MITCHELL 'And that'ls what I am tryihd(to‘obtain..
:vSo before thlS medlatlon ever —— I promlse there s a’ document

ther died that said I’ d give hlm
211 unmerc1ful

s is the only way I have to eat,’

whenever he was shot the-other '

1 because on the tapes that the

.police have he’s screaming at the man for his money from our

Ail right, sir.

- medlatlon agreement is set 331de, what is. the lawsult

What does it -- the Plalntlff 1s seeklng 1n the

Your'HJnor; the —- all the litigation A

The,‘the_Plaintiff'has

mismanagedlthe business, converted

=ssent1ally looted the bu51nessu

Okay. That’s all I needed to know. All

that if I deny their motion, I °

re. me his 1nterest.}ust to leave me

This is not just

Now, if‘the .
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fRule 43,

‘Rabon & Rabon, In¢. v. Karom Mitchell,

| .grant your'motion -

ot al.- . ij‘g

. MS. MITCHELL: Yes, sir.

THE COURfi

 MS. MITCHELL. 'Yee,~sir;

conduct of trlal

7_docUment-for you‘to look at}

THE COURT -Right»i TH

what they re trylng to enfo

_wrltten agreement between t

<because 1t was reduced to W

'MS MITCHELL: -But lf

‘case law on 1t, the,'the~Se

THE COURT. Yeah. Tha
adequately ——;_
-MS. MITCHELL.‘ I adVlS

THE COURT:_ - placed

reduced it to wrltlng

o MS. MITCHELL' It was

.Rachel I dldn t. want -— I.w

THE COURT It doesn t

_Awritlng, 1t’s elther or. TY

or’ you can’ reduce 1t to wri

,MSa'MITCHELL.

,youfll

: ThlS_lS_

- then you go to trlal on. that, that 1ssue.

Yes, 31r._ I also come to you

with -- I also come to you w1th the Supreme Court Rule. I‘f
"also come to you w1th the Supreme Court Rule Number - Rule,_,

Lf you ll notlce 14, and T have law-;t

at’s agreements of counsel.

rcé; - They say theéy’ve-got a .

rltlng
1f you ll read the, the

cond part, Farnsworth v. Dav;s.

ad _:-_-.— E

an agreement onxthe record or -

as:—a:'
have to be. If it’s reduced to

ou .can either put it on the reco?df

my livelihood.

That’s | .

ne parties that should be enforced T

t’s just whether or not the partles :

not put -on the recordluntil Idtdld\f‘,;-

ting.:dIt-doeen't have to“do botﬁ.}{‘




and what it SQunds:to.me as

. Rabon é Rabon, Inc. v. Karon Mitchell, et al.. ' 18

THE COURT: And I understand that, but the question is.

though you’re trying to enforcéj

part of the settlemeﬁt agreemenf by-refinanciﬁg the debt and

getting him td'tranSfer.his

Willing'to‘ehfo:ce7the'fi:st; the other part of the settlemént

interest to you, but you’re not ..

_agreement thé€ ééyé if you don’t do it by a certain date then -

i ydu have to ttansfer your idtefesﬁ.and he sells fhe:assets.:_
-8 CIt's liké you're tryihg,_ac:ﬁrding ﬁévfhe Plainfiff’s counéel
i 4 | S . .

AlO ' ..MS.iMITcﬁELL:. Thirty.iays was_not ——'BQ.days was not

.-il> énough:to red§ é‘USDA loan},a;governmentlloan,

12 THE COURT:_'But»the-quaStién is'isfwhe#her or not y6u :

13 have a settleﬁént'or you doh”t have a settlement. I you
14"dohft have a SettlementNtheq the_léwsﬁit goes,forward with ﬁhel
15 mismanagementg and things .of‘;that :'né't.u_re..; |
16 MS. MITCHELL: I'm finé;-

17.. "TﬁE COUR&: Ali'right, sir. Let me hear from you-

18 MR. MITCQELL; Sir; fodr_Hdné;, I — the_same'thing.

: ié CIt's Jjust =- it was a —-— it was_;4 we,were nét;represénted the
'20 - way we should?have been dohe.>‘Wé‘Wefe'under'é lot of S£tess.
.éi We uere“ad§is§d‘the wroﬁéIWay. . _ _

4_22‘-'. .THE'COUR?: ‘Well, you have a 1awsﬁit against your

.23 attornef_théné ' . ‘ ‘ A |

>:24- | MsflMITCéELL:f We’ve7alreédy_been to the —- wé’&é beeﬁ on

.25 . Lane anq her_?bithé, to fﬁe cdﬁduét, -We've‘mét;With.Mr. o
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'Rabon & Rabon,

"of threat against,

were my clients,

to the allegation,

THE‘COURT:

_ Basically t

19

Inc. v. garon Mitchell;het:al,
' Turner. ‘
THE coUer okayf
| MR. MITCHELL: Yes, sif. |
'THE~cooRf$ Ail:rigth"Anyphingfin reply?v 
'MR. JEFFERIES:'”YOur honor,;asran initial matter, and as .

I haven’t seen the e-mails that —-

he‘e}mails was from'their_attorney

that’ sald she thought you. weregtrYing tO'putjundue pressure{on

them during the negotlatlon

MR JEFFERIES‘

what Rachel Dane mlght have

Jthat I=never ‘said to~Rachel

Hagainst
unborn granddaughterﬂ I wa
dﬁring'med

only people who ever went i

' Defendants during mediation

Rachel Dane,

Dalton Floyd. S6 what the

-believe is thatinot only di

_‘threat to this child’s life

of Dalton‘Floyd, who' s prac
years, and I did it in the
attorney and that those two

in response llke calllng my

'Understood.

and the mediatpr

s and to.attack4them,emotionally,
. Your Honor, I don't knoW .
said.to herhclients;. ;tdo know-
lDane»or to anybooy'else any sOrt:'
:he'Defendants; daughter or'their _
s,never in_the same room, neither
iatiéﬁ WithltheselDefendants. }The_
q.the'room, mho even eaw the
Wére thejDefendantvaown attorney,
i ~the eonrt;appointed‘mediator,
Defendants would ask this Court to_-
d- I make thls hlghly improper |
, but: that I did 1t in the presenceh_
ticed before.thls Court for 40 A
presence of'the Defendants' own'

attorneys, far from- d01ng anythlng

boss or calllng ODC or. taklng any
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: s1mply not a credlble alleg

Vmedlatlon.
“Your Honor,'lt 51mply:d1dn’
in foreclosure.'
"~ didn’ t make the mortgage pa

. exactly cprrect.

_the Defendants have concede

that’s the case

'=Honor, and’ I don t'need»to

V,Court has saif in Burwell v

jRabon &,Raboné‘Inc.'vj KarongMitchéll,

P

and communlcated lt to the
that it overcame the- Defend

lS 1ncred1ble4 In the ‘orig

'even lf it had, all that ev.

the - hearsay rules.

So even lf this|

As to the merits of
argument the Defendant rei

They re 1n

What the
to enforce~plan A without .a
W I s

agreement They ‘said,

they did. 31gn 1t. The Defe
Thelr cau
'1nd1cated mlght be agalnst

Karon Mltchell said"” she dld

t

et al. . . 20

actlon, 1nstead, they took 1he threat 1nto the medlatlon rOOm

Defendants in. such a . strong way :
ants’ w1ll 4 It’s - the allegatlon
1nal meanlng of that word, 1t’

atlon, dld not occur Moreover,}

Ldence 1s, is: subject to Rule 408

It’s subject to the confldentlallty of }i

w1ld thlng had happened,

.couldn t come 1n as admlss1ble ev1dence anyway, but it didn(t.

£ happen..
of the rest of the Defendants’ -

terates’that these properties“are

yments on them, and - Your Honor is
Defendants are- attemptlng to do is
greelng to enforce plan B.V Now,

d in court that they signed the

houldn?t-have signed it.” Well,él
ndants say they were not
vy were advised wrongly.:'Perhaps

se of:action there, as Your Honor
theirxownﬁattorney. Deféndant -

n't’read the agreement.

; South Carollna Natlonal Bank,

foreclosure because the Defendants |

.Well Yourf

tell thls Court but as our Supreme'j-f
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: RabonA& Raboné;

..every contractlng party owe

:could»have.been'ascertalned
'; the Mltchells;mlghtvnot hav
':them, |
10
~;window,
BECRS
.for-them.
14
lgs'and 30 days-1s~very.-— Your
16{'and if. you were to turn to
’ _17".paragraph flve,_
_set forth in gxhihit;A,
19 o

20 .

vout in the" medlatlon settle
23
'S.E.2d 394,

.25 -

Inc. v.

which-is 340 §.E.2d 786,

quoting here, /“As early as

before he 31gns 1t

dOes'not-save them in
thejMitchells; |
to Wthh they agree
agreement, was not enough

They certalnly c

issue. They agreed to the

and l’m guo
Wil
Mitchell obtainfa:written’a
from the.dategof this agree

that agreement needs to be;

Court sald 1n‘-ee versus Un

KaronnMitchell,

[as

the Defendan‘

et al. 21

read], “As early,” and I’

1924 this Court recognlzed that o

5 a duty to the other party to the

.contract and to the publlc to learn the contents of a document
One cannot complalnt-of fraud,.

- mlsrepresentatlon in, the contents of a. document if- the truth

by:readlngvlt.”'uso the faqt‘that
S read the;documentlfdoes not save'y?
.Your HonOr,‘

any way.. Moreover,

LS here, ihdicated that the43Q—day:v
a'ih the mediation settlement‘,

I don t know whether 1t was enough‘
lalm 1t wasn t,'but that's not the
30 -day’ settlement, 30 day w1ndow,
Honor, the agreement 1s EXhlblt B
Exh;brt B, the-second'page, ‘

ting here, [as read],h*PlanAA"as

. be effectlve prov1ded Karon
greement w1th1n 30~ days (30) days
nent,f-and‘then ;t descrlbes what -
jsolﬁoidaysiis:unambiguouslyplald
ment-agreement,'and;as our'Supreme;‘.:

1versity;of2$outh'Carolina, 757 -

quote, [as read

unambiguous contract_accord

e i“A Court must enforce an_:

1ng to 1ts terms regardless of 1ts
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16
17

18
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20
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22
23
24

25

:1nto cQurt here today the M

"from you?

“to sign it, Karen.

A

Rabon_&'Rabon, Inc.

fallure to guard thelr rlghts carefully

30 days was enough

are no defects in. thls agreement,

not allegefany defects,in thevagreement.

the‘agreementfis_not defect

rconfusion thefe on-the Defendants’

ruled changed in 2009 to pr
party and thelr counsel.
also entered of record. So
the duress defense,"and the
-establlshed nor can’ they,
THE COURT: '
si

' MS. MITCHELL: Yes,

it, I was,not-capable of re
was'not capabie of.reading
theicomment that they had m
could.not_focts, and I told:
Rachel said,quere_let-meft
hertover:and ?ver, “I’m»not

_ You hav

after you,”.ahd'then she ev

v. Karon Mitchell,

it’s what the Mltchells agreed to.

Ltchells,

All rlght,A

et al. ' : 22

' wisdom ox folIy,'apparent'unreasonableness'or~the-parties’

So whether or not -
There
and indeed, until-we walked a
the Defendants here did
As xbﬁr'ﬂoﬁdf noted,
ive under Rule 43, subsectiOn.K,;

part might be that that

)Vlde for 81gnatures by all the

In any case, thls agreement would

"have. been effectlve under- the old Rule 43(K) because 1t was

‘there ‘are no defenses other than
se,'these Defendants.have not
the elements of duress

Ms. Mltchell, anythlng further

r; Whenever I sald I dldn’t read

ading it. I dld not read 1t, and I‘
itibecause»I was 80 hysterical over
ade about my. daughter in-law.. I
Rachel that over and over, andd
ry-to read it to you,” and I told
“You have

51gn1ng.1t.., She said,

e to sign it. Lane’s going to come -

enjsigned'it_——:can I'approach?'
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:tells Dalton Eloyd that:

. Rabon &fRaboné Inc.'v.-Karon,Mitchell;

THE COURi%

- MS. MITCHELL'

' know ‘what -- do you know Mr

Raohel‘and‘—f?Rachel just~keptileaVing'our room going over to’

Lane. Dalton came in one t

THE COURT: ALl right.

talklng -- you re gettingjo

MS. MITCHELL:: The bank

: ATHE‘coURizflAnythingff

' MR. MITCHELL: Well, .Y

fthat‘she;'she} she didnftlr

She didn’t‘represent us as

“to come. and She wouldhnot c

THE COURT Okay' All

dlspute 1s go&ng to be betw

g

!

et al. 23

‘What is that?gf

She dldn t even know ~- she 31gned 1t
.w1thout knowrng that she had to pay for our medlatlon, and she‘
So undoubtedly she dldn 't read it
-very well elther, and then I went to Dalton Floyd’s. offlce,\

-and I asked h1m ‘how he could have let that happen, and do you X

Floyd was not - he came in’ our,

_our room one time i the beqlnnlng,lbut ‘he never came back.iu-

ime in'the beginning.

MS. MITCHELL; 'She,*shefsigned something that'she didn’t

even know. This is the only way =< I am 56 years old, and I"-.
have -- this 1s the only wav'Ilhave to eat, &and the bank is’
w1lllng to ——? | .

THE COURT .,I'understaadﬁ.l'understand-that,'but wefre

ltside ——f

k is w1lllng to work with us.
urther° o

our_Honor,-it just:kind of proves;l
epresent;us-as'well‘—— I’m sorryi
well, she’s not'here;
bme. | ‘
rlght I, i think the major

cefn you and your attorney

We asked'her

I don’t.
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' sée anything —F it seems to

" By your own argnments you s

. tried to get'ﬁinanclng.

.the motlon to enforce the ‘s

the motion to set a51de the

Rabon & Rabon,. Inc. V. KaronﬂMitchell,

settlement agreement, that it'isienforoeable.

to enforce the plan A under

you have the rlght to-do so{

you hame thehélan B. So it
to_continue orlme grant an
| _MS. MITCHELL:'HWould.y
'THE COURT: All I can

agreement as mritten.
settlement agreement due to

to comply --
MS. MITCHELL: We are
HTHE COURT: =~ ‘with th
plan A ’The tact that yoﬁ
until your tlme to act unde
MS. MITCHELL.-_I did.

THE COURTF' No ma’am.

MR‘ JEFFERIES: Thank

THE COURT The Defens

of the settlement agreement.

MR JEFFERIES"

.Your,H

et al. . 24

me as though that you do have a
Youfre'trYing
the'Settlement agreement; which"
:but_the tlme has'passed. So now
e¢xtension under.the plan A.

b e h

iobis enforoe‘the settlement

I doh’'t see where tliere’s any duress.

ay that there is an enforceable -

the fact that you went out, you

Yop tried. to obtain everything_in =

did not raise any of these 1ssues_'
r the plan.had expired. You dld -
All right. So I'm going to grant
etﬁlement'agreement. I'm denying
settlement agreement.

you, Your Honor

Okay.

onor, Shall I submit a prbpoSedg

s almost as though you’re manting

eISettlement agreement pnrsuantato o

e has 15 days to comply with plan B




N Rabon & Rabonf'Inc. v. Karon'Mitchell, et al;

10
11.

12

14
15
16

17

18 .

order?

.Thank you.

THE COURT:  Yes. If you don’t mind.

- 25

MR. JEFFERIES: I’'ll get it to you this week, Your Honor.

'THE COURT: ALl right.|

- (Afijourned. )
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'fReporﬁef,for-Ehé State of S
" that the foreéoing is a tru
‘rof Record of Ehe_Hearing,he

" Inc. versus Karon Mitchell

April 11, 2016.

"Rabon & Rabon;_lncg'v. Katron Mitchell, et al. - o - 26

CERTIFICATE

* I, the u@dersigned,'éi

2cé L. Hurley, Official Court
Luth Carolina, do hereby certify
é['accurate andvqompleté Transcript

14 in the case of'Rabon & Rabon;

Cbuft,qf‘Commbh Pleas for H
Cqurthouse, Cénway,'South C
I do hereby certify th

nor interest(?o any party b

":;“,”7&&angf:j7

and.KQleAMitchell, held in the
oriy Cpﬁﬁfy; Horry County.
afoliné,'on Jénuéty.ZO; 2016. -
at I am neither of kin,;cbunseif

ereto.

Grace L. Hurley, CVR-CM-M

" Official Reporter




Tucker Player <tucker@playerlawfirm.com>

RE: Rabon v. Mitchell (CA#2014-CP-26-05740) - trial roster
April 18, 2016

1 message

Goldlng, Henrietta <HGoId|ng@mcna|r net> Mon, Apr 18, 2016 at 8:53 AM
To: "Lilly, Rhonda" <LillyRh@horrycounty.org>, "Brady, Donna"
<DBrady@mcnair.net>, "cnewmanj@sccourts.org" <cnewmanj@sccourts.org>,
"cnewmansc@sccourts.org" <cnewmansc@sccourts.org>

Cc: "Jefferies, Lane" <LJefferies@mcnair.net>, "tucker@playerlawfirm.com"
<tucker@playerlawfirm.com>

Hello Rhonda -

Lane will be attending the Roster meeting and bring with him the Settlement Agreement, Order
Confirming the Settlement and a copy of the Notlce of Appeal stamped by the Supreme Court. Thank you
Henri -

From: Lilly, Rhonda [mailto:LillyRh@HorryCounty.org]

Sent: Monday, April 18, 2016 8:51 AM

To: Brady, Donna <DBrady@mcnair.net>; cnewmanj@sccourts.org; cnewmansc@sccourts.org
Cc: Golding, Henrietta <HGolding@mcnair.net>; Jefferies, Lane <LJefferies@mcnair.net>;
tucker@playerlawfirm.com

Subject: Re: Rabon v. Mitchell (CA#2014-CP-26-05740) - trial roster April 18, 2016

FYI- The Horry County Clerk of Court has not received Notice of Appeal in
this case. If it has been appealed please ask Plaintiff's attorney to send the
notice asap.

Thank you.




RHOND#A LILLY

Common Pleas Jury Trial Coordinator
Horry County Clerk of Court
Fifteenth Judicial Circuit

(843) 915-5075

lillyrh@horrycounty.org

From: Brady, Donna <DBrady@mcnair.net>

Sent: Friday, April 15, 2016 11:14 AM

To: cnewmanj@sccourts.org; cnewmansc@sccourts.org

Cc: Lilly, Rhonda; Golding, Henrietta; lefferies, Lane; tucker@playerlawfirm.com

Subject: Rabon v. Mitchell (CA#2014-CP-26-05740) - trial roster April 18, 2016

Attached please find a letter from Henrietta Golding in the above matter.

Best regards,

Donna Brady

Donna M. Brady

ATTOBHMNEYS

Secretary

dbrady@mcnair.net | 843 443 3061 Direct

McNair Law Firm, P.A.



Myrtle Beach Office Founders Centre, 2411 Oak Street | Suite 206 | Myrtle Beach,
SC 29577

843 444 1107 Main | 843 946 5969 Fax
Mailing Post Office Box 336 | Myrtle Beach, SC 29578
VCard | Website

Please be advised that you will not receive a hard copy of the contents of this
email unless requested.

PRIVILEGE AND CONFIDENTIALITY NOTICE: This communication (including any attachments) is being sent by or on behalf of a lawyer or
law firn and may contain confidential or legally privileged information. The sender does not intgnd to waive any privilege, including the
attorney-client privilege, that may attach to this communication. If you are not the intended recipient, you are not authorized to intercept,
read, print, retain, copy, forward or disseminate this communication. If you have received this communication in error, please notify the

sender immediately by email and delete this communication and all copies.

All e-mail correspondence to and from this address may be subject to public
disclosure under the South Carolina Freedom of Information Act (FOIA). This
‘correspondence is intended exclusively for the individual or entity to which it is
addressed and may contain information that is proprietary; privileged,
confidential or otherwise legally exempt from disclosure
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PLAYER

PLAYER LAW FIRM, LLC

The Honorable Benjamin H. Culbertson
P.O. Box 479

401 Cleland St |
Georgetown, SC 2944

14-CP-26-7862

the Court intend

-

Ce:  Henrietta Golding (w/atthchment) :

Columbla Office: . Malling Address: |
1415 Broad River Road "Post Office Box 21005
Columbia, South Carolina 29210 Columbia, South Carolina 29221

HONESTY, COMMITMENT AND PERSONAL SERVICE

March 10, 2016

P 803.772.8008
F 803.772.8037
E Tucker@PlaysrLawFirm.com

Tucker S, Player

Tucker S. Player
Attomey at Law

Licensed In Georgla & South Carolina




Culbertson. The first Order, attached hereto, was signed February 4, 2016 and ‘entered Februafy Cd
'8, 2016. Appellant received written notice of entry of the February 4, 2016 Order on February

. 2016 Order and was entered on February 10, 2016, Appellant has not received any copy of the

B .Therefore, a copy of the February 8, 2016 Order i is g
, Order w111 be provxded upon recelpt '

Myrtle Beach, SC 29577.

THE STATE OF SOUTH CAROLINA.
In The Court of Appeals -

APPEAL FROM HORRY COUNTY -
Court of Common Pleas _

BENJAMIN H. CULBERTSON CIRCUIT COURT JUDGE

Case No. 2014-CP-26-07862 e o e o
S e  REcEIVE
RABON & RABON, INC., - . O MRR10 2015
| | :_FG$P°H<_*6“*" - 8C Court of Appéalé'

KARON MITCHELL ANDKYLE ~ ~  Appellants.
 MITCHELL, N

_ NOTICE oF APPEAL

Karon Mitchell and Kyle Mltchell appeal two orders of the Honorable Ben_]amm H.

St vmmmemea wo crmdn mie n e ae w Cae  me st dre———

10, 2016. The second order is believed to deny Plaintiffs’ motion to reconsider the February 8,

order entered on February 10, 2016, but the Horry County website indicates that an order was.
entered denying their motion to reconsider the February 8, 2016 Order on February 10, 2016.
iched and a copy of the February 10, 2016

ediale e sbiim g S St b s L

Maich 10, 2016 N
‘ucker S. Player - "
Player Law Firm; LLC 1
.0. Box 21005 - - I
bia, SC 29221 |
72-8008 :
T o ey for Appellant
‘Other Counsel of Record: '
‘Henriétta Golding . .
‘McNair Law Firm

2411 Oak Street, Suite 206

IR
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FILE
aRRY COUNTY

STATE OF SOUTH CAKDISNES -8 AM 990) [NTHE COURT OF COMMON PLEAS
) - FIRTEENTHJUDICIAL CIRCUIT

COUNTY OF HORRY MELANIE HUGGINS-WARD CIVIL ACTION NO, 2014-CP-26:07862

, . CLERK OF COUR
Rabon & Rabon, Inc., . . ORDER DENYING DEFENDANTS”
o : MOTION, GRANTING PLAINTIFE'S -
Plaintiff ' MOTION, ORDERING DEFENDANTS
TO PERFORM PURSUANT TO
MEDIATION SETTLEMENT
AGREEMENT, AND ENJOINING
DEFENDANTS FROM TAKING
ACTIONS INCONSISTENT WITH
MEDIATION SETTLEMENT
AGREEMENT

) v8,
Kacon Mitchell and Kyle Mitchell,
Defendants. )

- Nt N S S N Y S G

. This matter came beforo the Court on Tanuary 20, 2016 on PlaintiffRabon & Rubon, Inc.'s

Motion for Temporary R_estraif"\ing Order, Temporary Injunction,'t_md Order Compolling

Settlement (“Motion to Compe Séttlement”) and Defendaﬁis Karon Mitchell and Kyle Mitchell's ~

Motion for Dismissal of the Mediation Setdement Agréement on the Grounds of Coercion and

Mental - Duress (“Motnon to Dismiss"). For the reasons set forth below, Plaintiff’s Motion o

" Compel Settlement is gramed, and Defendants” Motlon to stm_xss is denied.

PACTUAL B CK )

1. "I'his casc is one of pendmg civil actions in wh:ch Karon Mitchelland Kyls Mitchell )

(“De:fmdunts") are adverse to Karon Mitchell’s brother,. Jack 1. Rabon, Jr., individuatly and a3

. Personal Repxesentanw. of the Fetale o-L’ Peggy Jo Hardee

Rabon’s deceascd mother), and/or Rnbon & Rabon, Inc. (collecnvely “Rabon") Htmreévéhedon-

W&meuwmm
‘pravieus-atiermoy-fled-a: me@xou-tobu-rehwe&-ﬂs—wwel : :
2. On Octobér 30, 2015, a wediation was held to xesolve the deputw which

tnderlie this civil action, as well as the other civil'actions between Defendants and Rabon.

) . . Page 1 of§; . )
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3, Dofendants wets represented in the mediation by Rachac! Dain of the law firm

Attome'y Dain, LLC. Rabon was -feprcsentcd by Lane Jefferiés of the McNair Law Firm. The
mediator was Dalton Floyd. of the Floyd Law Pirm. ' _ |
'4.' The mediation resolted in the Defendants arid. Rabon signing a Med:ahon-
Settlemont Agresment (“Agreement”). The Agreemem is in writing, signcd by the Parties and.‘ ’
their respectwe couneel, Subsequently it was ﬂled with the Horty County Clerk of Court,
- The A;,reement provides for both a “Plan A” and a “Plan B,” which are mutually :
exclusive. Plan.A would bc lriggcred upon Defendants’ achieving ce,rtaxn- goals before November

30, 2015. Ifthe Defendants failed to achieve said goals before November 30, 2015, then Plan B

would bo teiggered instead ot Plan A, Addmonally. the Agreement requires, among other thmgs,
¢hat the Defendants exeoute and place mto escrow certain documnents prior to November 30, 2015

regardfess of which plrm is triggered Defendnnts did not exectte or ph\w intoescrow any of the

" required documents,

5. On Deceinber l, 2015, Rabon informed Defendants that since Plan A had not been
triggered due to their fadlure to meet the agréed upon goafs, and that therefore, pursuant to the

terms of the Agrecment, Plan B was tnggered and in effect;
7. Defendants did not perform under Plan B, and on December 10, 2015, Rabon .m,d

the Motion to Compcl Settlement.

8. On Decernber 15, 2015; Defendants filed their Motion to Dismi_ss, which set forth,

13 Defendants® sole grouad, the allegation that Defendatts signed the Agreement under duress.

Page 2 of & ]
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CONCLUSIONS OF L, DI

- “South Carofina has a strong policy favoring resolutibn'off disputes through alternative

- dispute resolﬁxion.” Qﬁgyg@m, LLC v. Brown, 403 8.C. 53, 56 (2013). Defendants and Rabon

entered jntb‘ the Agreement as a result of a mediation pursuant to this strong public policy.

This.Couirt has inhe;ént Jurisdiction to ent‘broe the Agx.'cm'\ént‘ Kumar v, Third Gederation, -

Inc,, 324 5.C. 284, 289-90 (C1. App. 1995). Euforcemant of the Agreemen: is not baxred by Rute

43(k), South Camlma Ru!es of Civil Procedure, (“bCRCP") Rule 43(k). SCRCP . Ashfort Corp,

v. Palmetto Cons g Group, Ino,, 318 S.C. 492,495 (1 995), ee Qg_g Stores, 33! S.C 234 241-42

- (Ct App: 2009),_9;5!_;.&&399.'5.5!1:1!&._3.8@339.!5133.&!% 3395.C. 148, 152((1" App. 2000).

I find that Defendnnts Motmn to Disniss does not allege (1) the use of. physlcul fotce, or
(hi‘eup of physwul, t‘orce, orthe ;mproper use of economic power, (2) the Defendants wero in such
fear thut they were boreft of the. quality of mind cssential to the rmuking of a contract o unable to
exercise their own free will, or (3) Rabon substitﬁted his will for the Défendants’ will such that
Agreement ws not of Defetidants* volition, ' . - -

I find that Defendants falled to meet their burden of pléaﬂi)ﬁg the elexﬁent_s of their sole

defense of duress, Guiney v. Gainey, 382 S.C. 414, 428-(2009); In.r¢ Nightingale's Estate, 182 -
$.C. 527 (1937), Strode v. Barpes, 124 S.C. 403, 412(|923). ﬂmm‘x Tru kmgCo V.Jw Q,Qna!g,

Co,, 314 8.C.170, 179(Ct App 1994), '
! find that Detendants did aot offer ewdcucc (1) of the use of physncal force, ot threats of

physical force, or*the‘impropcr use of cconomic power. (2) that Defendants were in such fear that
they were bm cﬁ of the quality of mind essential to the makmg of a contract or unable to-exercise )
their own freo wnll or (3) that Rabon substxtuted his wnl! for the Defendants’ wxll such that

Agreement was not of Defendants’ volition. [ funhgx find fhat Defendants had a toasonable

: Page 3 of§ 6
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alternative to entering the Agreement and did rot talée advantage of it. Holler v. Holler, 364 S.C.

256, 257 (Ct.- App. 2005; Bleisid v. Blefsk, 325 S.C. 491, 500 (Ct. App. 1997).
An important factor ig that the Defendints did not chaflenge the enforceability of the

" Agteement prior to November 30, 2015. Instead. prior to Nove.mber 30, 201 5, Defendants, through

' their attotney, tepresented that (a) Defendants ugrced thatthe Agrecmcnt was enforceable, and (b)

wera.undertaking steps to obtain funding as conternplated in Plan A I find that Defendunts’

position is thhout ment. Therefom, Dcfendants Mohon to Dismlss Agreemcnt raust be and is

denied, » ) o ]
~ Asto the triggering ofPlat; B‘instead ot‘Pla'nvA’, { find that the Agreemént l‘llmmbigt_lously
" sets forth (a) & thirty (30) day window (iurlng which Plan A could be ;dggercd. and (b) the events
whxch must occur in order to trigger Plan A, Mggmg._hm&gﬂs 381 S.C. 234, 242 (ct

App. 2008) Dunng the January 20, 2016 hearing on theso mouons, Defendants com.eded that the -
events necessnry to trlgger Plan A had nat.occurced prior to November 30 2015 fnor. had they -

ocourred between Novgmbér 30, 2015 and the January 20, 2016 fearing. Therefors, Plan A was -

ot triggered within the thirt'y‘ (30) day period, resultiﬁg in Plan B being triggeced in accondance

t with the plain and unumb'igﬁ‘ous terms of the Agréement. -

The Defendants have uat presented ﬁny mevitotious defense to inhibit the enforcement of

the Agreement. Accordingly, Plaintiff’s Motion to Compel Settloment must be grnnted. ‘The

Agreement must hc enforeed accordmg to lts terns which mc]ude perloxmanw of Plan B rather

than Plan A, §Q ,Deg’j_of Transp. v. M&T Enters. of Mt. Eleaqam, 379 S.C. 645, 655 (Ct App
2008). |
IT IS THEREFORE ORDERED that:

A. Defendants’ Motion to Distiss is DENIED;

' i Page 4 0L'8 /.
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‘B. Plaintif’s Motion to Compet Settlement is GRANTED;
-C. Wlthm fifteen days of the date of this Order, Defendants shatl fully perform

pursuant to the Medintion Settlement Agreemem dated October 30, 2015, except with respect to-
those provisions contained exclusively in Plan A (fhe provisions of which shafl not be performed).
Defendants' pexffohnance putsuant to the Agreement shali include, but not be limited to, execution
and delivery to Rabon's attorney all the ;iocuments necessary or advisable to effectuate the
_ trunsuctions desﬁribcd thereing - -
D. ' Defendants shall vdo all things requﬁ'éd of them under the Agreement, and shall

forever refrain fmm doing those things prohibited to thom under the Agreemenc

E. . Defcndanm shail not do, or knowmg!y pcrmit to be done, any aot mconsistcnt witly
the terms or spirit of the Agreement and-this Older., and specii’cally ,I)efendants shall not commit . ;
‘or permit any wasle ,wilh_mspect' to any real or persortal property de_é'cribed 'in the Agreement; ‘and o

F. Failure o'{;‘ Defenﬁa;:t.s to timely and fully cumply with this Order shall subjec't'
Detendants to the cbntempt powers of the Court, meiudmg;*wﬂhmmm:mr&le-pmm# mb

et e e o 4w

inearsetation,
'IT IS SO ORDERED. - .
Meovgetoron, /. '
. Gohiy South Carofina Wﬁ«/ &Ma/

" Dated:_FEb. 4' Zof6 ' 1‘he Honorable Benjamin H. Culbertson
 Clreuit Judge ’
" Pifteenth Judicial Cireuit

B - Page S of; 5/
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THE STATE OF SOUTH CAROLINA
- In The Court of Appeals -

APPEAL FROM HORRY COUNTY
Court of Common Pleas

BENJAMIN H. CULBERTSON, CIRCUIT COURT JUDGE

Case No. 2014-CP-26-07862

RABON & RABON, INC.,
_Respondent, | % :
| RECEy,,
v ' et g
I | 0 VEry
KARON MITCHELL AND KYLE " Appeltants. fAn
MITCHELL, ' - ' C o R0 A5
: ﬁp@za/s'
' CERTIFICATE OF SERVICE

' This is to certify that I, Elvy Kavashansky, Legﬁl "Sécrétary, served a copy of the Notice |
- of Appeal upon the following parties by depositing said copy in the US ‘Mail with adequate ’: |

~ postage affixed, at the following address:

Henrietta Golding, Esq.
~ McNair Law Firm -~
2411 Oak Street, Ste. 206
Miyrtle Beach, SC 29577

March 10, 2016
Columbia, South Carolina _
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; FORM 4
STATE OF SOUTH CAROLINA ' JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY CASE NUMBER 2014CP2607862
IN THE COURT OF COMMON PLEAS
~ Rabon & Rabon Inc Karon Mitchell Kyle Mitchell
PLAINTIFF(S) ; DEF ENDANT(S)
‘ Attorney for: [ | Plaintiff [ | Defendant
Submitted by: Clerk of Court [ ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
(0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [_] See Page 2 for additional information.
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{1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): L& ~ 3[ r
[J Affirmed; [} Reversed; [ Remanded;: =[] Other: ' o ‘.; Z CU
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NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COLURT, TRIBUNAL,. OR ADMINIST @@F AGENCY OF TIHE
CIRCUIT COURT RULING IN THIS APPEAL. ’ ?’ _ ._‘g
IT IS ORDERED AND ADJUDGED: [ See attached order: {format order to follow) [] Statement of Judgmefit by the Court:

ORDER INFORMATION

: therefove, : . .
Befendunt-Rule-to-Shrew-Cruse ~The case is on Appeal andA the cotrt does not have jurisdiction to hear thismatior. -

, She fwo fules o STow Cause date 2/29/20/ .
This order ] ends [X] does not end the case.
Additional Infermation for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against - Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) _ (List amount(s) helow)

N/A N/A N/A

If applicable, describe the property, including tax map information and address, referenced in the order-

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained

in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interg_ast or additional taxable costs not available at the time the form and final order are submitted to the Judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
Jjudgment details. |
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This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , to attorneys of record or
to parties (when appearing pro se) as follows:

. . . Karon Mitchell 4506 camellia dr Myrtle Beach, SC 29577
Henrietta U. Golding PO Box 336 Myrtle Beach, SC 29578 Kyle Mitchell 4506 camellia dr Myrtle Beach, SC 20577

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter ‘ Melanie Huggins-Ward - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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MCNAIR

ATTORNEYS

April 13, 2016

VIA EMAIL — cnewmanj@scceourts.org
cnewmansc@sccourts.org
CONFIRMATION VIA FIRST CLASS MAIL

Honorable Clifton Newman
Judge - Fifteenth Judicial Circuit
P.O.Box 516

Kingstree, SC 29556-0516

RE:  Jack Isiah Rabon, Jr., individually and as Personal Representative of
the Estate of Peggy Jo Hardee Rabon v. Karon Miichell, Kyle
Mirchell, and MB Boardwalk Entertainment, LLC
Civil Action No. 2014-CP-26-5740
Our File No.: 061889.00001

Dear Judge Newman:

The above-captioned action is one of several civil actions that were settled
pursuant to a global Mediation Settlement Agreement dated October 30, 2015
(attached as Exhibit A), as well as by Order enforcing the settlement agreement
dated February 4, 2016 (attached as Exhibit B). The February 4, 2016 Order is
currently on appeal by Defendants.

As a result of the Mediation Settlement Agreement, as well as Defendants*
appeal of the order enforcing the settlement agreement, trial in this action may not
go forward as scheduled on the April 18, 2016 Jury Trial Roster (#8).

With kindest regards,
McNair Law Firm, P.A.

HUG:dmb Henrietta Golding
Copy: Client
Tucker S. Player, Esq. (via email - tucker@playerlawfirm.com)

BLUFFTON CHARLESTON CHARLOTTE CoLumsia GREENVILLE HILTON HEAD

Henrietta Golding

hgoiding@mcnair.net

T (843) 443-3003
F (843) 443-9137

McNair Law Firm, P. A
Founders Centre

2411 Oak Streel, Suite 206
Myrtle Beach, SC 20577

Mailing Address
Post Office Box 336
Myrtle Beach, SC 29578

menair.net

DEFENDANT’S
EXHIBIT




STATE OF SOUTH CAROLINA ) - IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2014-CP-26-07862
)
Rabon & Rabon, Inc,, )

Plaintiff,
MEDIATION SETTLEMENT AGREEMENT

)
)
)
vs. _ )
)
Karon Mitchell and kyle Mitchell, )

)

" Defendants. : )

AS A RESULT OF MEDIATION, THE PARTIES HAVE AGREED AS FOLLOWS'

1. The parties agree to authorize thelr respective attorneys to dlsmlss the followmg cases with
prejudice:

(a) Rabon & Rabon, Inc. -vs—Mitchells (2014-CP-26-7862)

(b) Rabon as Personal Representative —vs- Mitchells (2014-CP-26-5740)
EXHIBIT

{c) Mitchells —vs- Jack Rabon

(d) All existing probate cases

3. The parties agree not to commence, personally or through their ownership i |
entities any litigation against any of the parties to this action for any events or damag"‘"
prior to this date, known or unknown; furthermore, Karon Mitchell and Kyle Mitchell and Jack Rabon @

1 @ P




cannot sue Nichole Ra'bon, Chad Mitchell, Chase Mitchell or Leigh Anna Mitchell for any actions, events
or damages, unless it is a Counterclaim to a suit brought by one of these individuals.

4. The parties agree not to, personally or through third parties or government agencies or entities,
harass or interfere with each other or their spouses personally or attempt to interfere with or harm
their employment or any other business interest or related activities. The parties agree that this clause
is not intended to restrict any party’s ability to keep and bear arms.

5. Plan A as set forth in Exhibit A will be effective provided Karon Mitchell obtain a written
Agreement within thirty (30) days fro th date of this Agreement to remove and/or release Jack Rabon

and the Estate of Peggy Jo H%%&e% f a personal guarantor under the loan to MB Boardwalk
Entertainment, LLC and accom |s within ninety (90) days from the date the bank agrees to do thls

6. If Plan Aisnot actlvated as set forth above, the parties agree to proceed with Plan B which is set
forth in Exhibit B.

7. Rachael Dain will be paid $10,000.00 out of the Estate of Peggy Jo% Rabon as legal fees for
her services to Karon Mitchell and Kyle Mitchell which were limited to this mediation when this
Settlement Agreement has been approved by the Court.

7. The parties will agree to execute Mutual General Releases.

8. This is the entire Agreement between the parties and the parties have no further
obligations to each other In connection with this matter.

9, The parties agree not to take any action that would prejudice the party’s rights under this
Settlement Agreement or any related agreements.

10. This Settlement Agreement is enforceable in law and equity.

11. Except as to any property addressed herein, any other property will be distributed per the terms
of the Will and the parties agree there will be no challenges to the Will.



The parties authorize their respective attorneys to execute a dismissal without prejudice within

the next thirty (30) days.

This Settlement Agreement is enforceable in law and equity.

PLAINTIFF:

- Its:

19 e

Lane D. Jefferies, Attorney for Plaintiffs

Henrietta U. Golding, Attorney for Plaintiffs

DEFENDANTS — PRO SE:

Hor i >

Karon Mitchell

2 DB

Kyle Mitchell

Rachael Dain

DATED: OCTOBER 30, 2015

Ly 7 Dy




EXHIBIT “A”
Plan A

1. Jack Rabon, individually, and as Personal Representative of the Estate of Peggy Jo Hardy Rabon,
agrees to transfer and assign all of their rights, title and interest in and to MB Boardwalk Entertainment,

LLC to Karon Mitchell and Kyle Mitchell.

2, Rabon & Rabon, Inc. agrees to transfer all of its rights, title and interest in and to the property on
which Building 4 occuples together subject to th Mortgage of West Town Bank to MB Boardwalk
Entertainment, LLC,

3. Jack Rabon and the Estate of Peggy Jo éﬂiug Rabon are released from personal guarantees limited
to West Town Bank loan //’(]mclud (lﬁany guarantee to USDA) as to any liabilities whatsoever.
Mi

4, Karon Mntchell a d Kyle Mitchell will use their best efforts to obtain a release of Jack Rabon and

the Estate of Peggy Jo the Lease for restaurant equipment held by Pawnee Lease,
g;rther agrees to indemnify and hold Jack Rabon and the Estate

Marlin Leasmg and Ven }}g

of PeggyJo abon a frofrany liabilities pertaining to the Leases, Further, in the event Karon
Mitchell and Kyle Mitchell bring an investor into MB Boardwalk Entertainment, LLC, then Karon Mitchell
and Kyle Mitchell agree to release Jack Rabon and the Estate of Peggy Jo Hardy Rabon from the three (3)
Leases and the Celtic Bank loan. An investor is not a bank or lending institution and this provision ends in
120 days.

5. At the request of Jack Rabon, Karon Mitchell and Kyle Mitchell will transfer all of their ownership
interests in Rabon & Rabon, Inc. to Jack Rabon on or before March 1, 2016.



EXHIBIT “B”

PlanB

1 Karon Mitchell and Kyle Mitchell agree to give Jack Rabon their proxy authorizing him to assign
the vote their shares to sell the assets of Rabon & Rabon, Inc. and MB Boardwalk Entertainment, LLC at 2
private buyer sale under terms and conditions as Jack Rabon determine in his sole discretion.

2. Karon Mitchell and Kyle Mitchel!l will transfer title to the two (2) Harleys and Trailer owned by
them to Jack Rabon.
3. Karon Mitchell and Kyle Mitchel! will sign the necessary paperwork to effectuate Plan B and said

paperwork will be held by Rachael Dain unless and until Plan B is implemented and the paperwork will
then be turned over to the attorneys for Rabon & Rabon, Inc. :



CUFILED
HURRY COUNTY

STATE OF SOUTH CARIDINES -8 AM 990) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY MEL ANIE HUGGINS-WARD CIVIL ACTION NO. 2014-CP-26-07862
CLERK OF COURD

Rabon & Rabon, Inc., ) ORDER DENYING DEFENDANTS’

MOTION, GRANTING PLAINTIFF’S

MOTION, ORDERING DEFENDANTS
TO PERFORM PURSUANT TO

MEDIATION SETTLEMENT

)
Plaintiff, )
)
) AGREEMENT, AND ENJOINING
)
)
)
)

VS.

DEFENDANTS FROM TAKING
ACTIONS INCONSISTENT WITH
MEDIATION SETTLEMENT
AGREEMENT

Karon Mitchell and Kyle Mitchell,

Defendants.

This matter came before the Cdurt on January 20, 2016 on Plaintiff Rabon & Rabon, Inc.’s
Motion for Temporary Restraining Order, Temporary Injunction, and Order Compelling
Settlement (“Motion to Compel Settlement”) and Defendants Karon Mitchell and Kyle Mitchell's
Motion for Dismissal of the Mediatioﬁ Settlement Agreement on the Grounds of Coercion and
Mental Duress (“Motion to Dismiss™). For the reasons set forth below, Plaintiff’s Motion to
Compel Settlement is granted, and Defendants’ Motion to Dismiss is denied.

FACTUAL BACKGROUND

1. This case is one of pending civil actions in which Karon Mitchell and Kyle Mitchell
(“Defendants”) are adverse to Karon Mitchell’s brother, Jack 1. Rabon, Jr., individually and as
Personal Representative of the Estate of Peggy Jo Hardee Rabon (Karon Mitchell and Jack
Rabon’s deceased mother), and/or Rabon & Rabon, Inc. (collectively “Rabon”). A-fiftfreivil-action
Do~2045-EP-26-01628was-recently-dismissed-witheut~prejudiec-by-Defendanis—after—their

provious-attorney-filed-a-metion-to-be-relieved-as-eounsel.

2. On October 30, 2015, a mediation was held to resolve the disputes which

undetlie this civil action, as well as the other civil actions between Defendants and Rabon,
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3. Defendants were represented in the mediation by Rachael Dain of the law firm
Attorney Dain, LLC. Rabon was represented by Lane Jefferies of the McNair Law Firm. The
mediator was Dalton Floyd, of the Floyd Law Firm.

4. The mediation resulted in the Defendants and Rabon signing a Mediation
Settlement Agreement (“Agreement”). The Agreement is in writing, signed by the Parties and
their respective counsel. Subsequently it was filed with the Horry County Clerk of Court.

5. The Agreement provides for both a “Plan A” and a “Plan B,” which are mutually
exclusive. Plan A would be triggered upon Defendants’ achieving certain goals before November
30, 2015. If the Defendants’ failed to achieve said goals before November 30, 2015, then Plan B
would be triggered instead of Plan A. Additionally, the Agreement requires, among other things,
that the Defendants execute and place into escrow certain documents prior to November 30, 2015,
regafdless of which plan is triggered. Defendaqts did not execute or plécc into escrow any of the
required documents.

6. On December 1, 2015, Rabon informed Defendants that since Plan A had not been
triggered due to their faflure to meet the agreed upon goals, and that therefore, pursuant to the
terms of the Agreement, Plan B was triggered and in effect.

7. Defendants did not perform under Plan B, and on December 10, 2015, Rabon filed
the Motion to Compel Settlement.

8. On December 15, 2015, Defendz'mts filed their Motion to Dismiss, which set forth,

as Defendants’ sole ground, the allegation that Defendants signed the Agreement under duress.

Page 2 of &
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CONCLUSIONS OF LAW & FINDINGS

“South Carolina has a strong policy favoring resolution of disputes through alternative

dispute resolution.” C-Scupltures, LLC v. Brown, 403 S.C. 53, 56 (2013). Defendants and Rabon

entered into the Agreement as a result of a mediation pursuant to this strong public policy.

This Court has inherent jurisdiction to enforce the Agreement. Kumar v. Third Generation
Inc., 324 S.C. 284, 289-90 (Ct. App. 1995). Enforcement of the Agreement is not barred by Rule

43(k), South Carolina Rules of Civil Procedure, (“SCRCP”). Rule 43(k), SCRCP; Ashfort Corp.

v. Palmetto Constr. Group, Inc., 318 S.C. 492, 495 (1995); Pee Dee Stores, 381 S.C. 234, 241-42

(Ct. App. 2009); Reed v. Associated Invs. of Edisto Island, Inc., 339 S.C. 148, 152 (Ct. App. 2000).

1 find that Defendants® Motion to Dismiss does not allege (1) the use of physical force, or
threats of physical force, or the improper use of economic power, (2) the Defendants were in such
fear that they were bereft of the quality of mind essential to the making of a contract or unable to
exercise their own free will, or (3) Rabon substituted his will for the Defendants’ will such that
Agreement was not of Defendants’ volition.

I find that Defendants failed to meet their burden of pleading the elements of their sole

defense of duress. Gainey v. Gainey, 382 S.C. 414, 428 (2009); In re Nightingale's Estate, 182

8.C. 527 (1937); Strode v. Barnes, 124 S.C. 403, 412 (1923); Willms Trucking Co. V., Jw Constr.

Co., 314 8.C. 170, 179 (Ct. App. 1994).

I find that Defendants did not offer evidence (1) of the use of physical force, or threats of
physical force, or the improper use of economic power, (2) that Defendants were in such fear that
they were bereft of the quality of mind essential to the making of a contract or unable to exercise
their own free will, or (3) that Rabon substituted his will for the Defendants’ will such that

Agreement was not of Defendants’ volition. I further find that Defendants had a reasonable
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s

alternative to entering the Agreement and did not take advantage of it. Holler v. Holler, 364 S.C.

256, 257 (Ct. App. 2005); Blejski v. Blejski, 325 S.C. 491, 500 (Ct. App. 1997).

An important factor is that the Defendants did not challenge the enforceability of the
Agreement prior to November 30, 2015. Instead, prior to November 30, 2015, Defendants, through
their attomey, represented that (a) Defendants agﬁ:ed that the Agreement was enforceable, and (b)
were undertaking steps to obtain funding as contemplated in Plan A. I find that Defendants’
position is without merit. Therefore, Defendants’ Motion to Dismiss Agreement must be and is
denied.

As to the triggering of Plan B instead of Plan A, I find that the Agreement unambiguously

sets forth (a) a thirty (30) day window during which Plan A conld be triggered, and (b) the events

which must occur in order to trigger Plan A. Pee Dee Stores, Inc. v. Doyle, 381 S.C. 234, 242 (Ct.

App. 2008). During the January 20, 2016 hearing on these motions, Defendants conceded that the
events necessary to trigger Plan A had not occurred prior to Novembér 30, 2015 nor had they
occurred between November 30, 2015 and the January 20, 2016 hearing. Therefore, Plan A was
not triggered within the thirty (30) day period, resulting in Plan B being triggered in accordance
with the plain and unambiguous terms of the Agreement.

The Defendants have not presented any meritorious defense to inhibit the enforcement of
the Agreement. Accordingly, Plaintiff’s Motion to Compel Settlement must be granted. The
Agreement must be enforced according to its terms which include performance of Plan B rather

than Plan A. S.C. Dep’t of Transp. v. M&T Enters. of Mt. Pleasant, 379 S.C. 645, 655 (Ct. App.

2008).

IT IS THEREFORE ORDERED that:

A. Defendants’ Motion to Dismiss is DENIED;
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B. Plaintiff’s Motion to Compel Settlement is GRANTED;

C. Within ﬁfteén days of the date of this Order, Defendants shall fully perform
pursuant to the Mediation Settlement Agreement dated October 30, 2015, except with respect to
those provisions contained exclusively in Plan A (the provisions of which shall not be performed).
Defendants' performance pursuant to the Agreement shall include, but I:mt be limited to, execution
and delivery to Rabon’s attorney all the documents necessary or advisable to effectuate the
transactions described therein;

D. Defendants shall do all things required of them under the Agreement, and shall
forever refrain from doing those things prohibited to them under the Agreement;

E. Defendants shall not do, or knowingly permit to be done, any act inconsistent with
the terms or spirit of the Agreement and this Order, and specifically Defendants shall not commit
or permit any waste with‘ respect to any real or personal property deécribed in the Agreement; and

F. Failure of Defendants to timely and fully comply with this Order shall subject

Defendants to the contempt powers of the Court, including;-without-Hmitation—the-powerof W

‘neareeration.
IT IS SO ORDERED.
Mesvge tovom, ' /7“" ~
Geanay, South Carolina Wmf// Ww
Dated: ¥eip, 4, 20/6 The Honorable Benjamin H. Culbertson

7

Circuif Judge
Fifteenth Judicial Circuit
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CERTIFICATE OF SERVICE

1, Donna M. Brady, an employee of McNair Law Firm, P.A., certify the foregoing document was served via?}x tates
Mail/postage prepaid, and/or by Electronic Mail, to the Counsel of Record, and/or Pro Se Parties, on this the day of
.» 2016, as follows:

. Order Denying Defendants’ Motion, Granting Plaintiff’s Motion, Ordering Defendants to Perform Pursuant to
Mediation Settlement Agresment, and Enjoining Defendants from Taking Actions Inconsistent with Mediation
Settlement Agreement; and

. Certificate of Service,
Addressec(s);
Karon Mitchell Rachael Ashley Dain, Esq.
Kyle Mitchell Attorney Dain, LLC
4506 Camellia Drive P.O. Box 212654
Myrtle Beach, SC 29577 Columbia, SC 29221-2654
Email: beachbummb4@msn.com Email: rachael@attorneydain.com
Pro Se Defendants

Purported Atto y for Defendants

4
Donva M. Brady
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
) CASE NO. 2014-CP-26-07862
RABON & RABON, INC., )
DAPlaintiff )
v. ; MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
KARON MITCHELL AND KYLE MITCHELL )
[ IDefendants
) o S
Plaintiff’s Attorney: Pro Se Defendants -;1 - =
Henrietta U. Golding, SC Bar #2173 Karon Mitchell 2z A D
Lane D. Jefferies, SC Bar #101764 Kyle Mitchell \";3 m oW P 21\
Address: ﬁi(y)r} IB<§ 333 SC 20578 4506 Camellia Drive N j.)‘r“ﬂ
¢ beach, Myrtle Beach, SC 29577 = fee)
telephone: (843) 444-1107 fax: (843) 443-9137 En}:ailz beachbummb4@msn.com :;Ccfz = =0
e-mail: hgolding@menair.net; ljefferies@menair.net g(z,, :; 2:.4
. > . g ~
Purported Mediation Attorney: —‘"g o
Rachael Ashley Dain, SC Bar # :é’, S
Address; Attorney Dain, LLC
P.O. Box 212654
Columbia, SC 29221-2654
Telephone: (803) 256-6661 x 3
Email; rachacl@attorneydain.com

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT) '
[X| PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion: ORDER DENYING DEFENDANTS’ MOTION, GRANTING PLAINTIFE’S
MOTION, ORDER DEFENDANTS TO PERFORM PURSUANT TO MEDIATION AGREEMENT
Estimated Time Needed: 30

Court Reporter Needed: [ ] YES /[XI NO
SECTION II: Motion/Order Type
Written motion attached
[] Form Motion/Order

Ih;reby move for relief or action by the court as set forth in the attached proposed order.
Lo IRt 7
Signature of Attorney for

ifz1 16
Plaintiff/ [ ] Defendant

Dafe submitted
SECTION IXX: Motion Fee
[C]PAID - AMOUNT 25.00

EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason)

[] Domestic Abuse or Abuse and Neglect
[J Indigent Status

[ State Agency v. Indigent Party

Order submitted at request of Judge Culbertson at the January 20, 2016 hearing on this matter
Name of Court Reporter:
[] Other:

JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached order.
] Other: JUDGE
CODE:
CLERK’S VERIFICATION
Collected by: Date Filed:
[} MOTION FEE COLLECTED:
(] CONTESTED - AMOUNT DUE: .
SCCA/233 (11/03)
MYRTLEBEACH 218705v1




THE STATE OF SOUTH CAROLINA

In The Court of Appeals
ECEIN,
APPEAL FROM HORRY COUNTY R I?V E—D
Court of Common Pleas AUG 11 2016

BENJAMIN H. CULBERTSON, CIRCUIT COURT 8B@p,
' "tof Appees
Case No. 2014-CP-26-07862

RABON & RABON, INC,,

Respondent,
V.
KARON MITCHELL AND KYLE Appellants.
MITCHELL,
CERTIFICATE OF SERVICE

This is to certify that I, Elvy Kavashansky, Legal Secretary, served a copy of the
AMENDED RETURN TO MOTION TO DISMISS upon the following parties by depositing
said copy in the US Mail with adequate postage affixed, at the following address:

Henrietta Golding, Esq.
McNair Law Firm

2411 Oak Street, Ste. 206
Myrtle Beach, SC 29577

August 10, 2016
Columbia, South Carolina




PLAYER

PLAYER LAW FIRM, LLC

August 10, 2016

RECEIVED

South Carolina Court of Appeals AUG 11 20 16

1015 Sumter Street , - ' : :
ot 8¢ 3201 - SCCoutofAppeais

RE: Rabon-and Rabon vs. Karon and Kyle Mltchell
Case No 2014 CP-26-07862

To whom it may concern:

Please find enclosed an original and seven copies of the Amended Return to
Motion to Dismiss to be filed in regard to the above referenced matter. This Amended
Return is being submiited at the request of Appellee due to a dispute over certain
averments made in the original. The only portion that was amended is in Section V
entitled “Miscellaneous Technicalities”. Please return a clocked copy to me in the
envelope I have enclosed. If yout need anythlng else, please let me know Thank you for
your assistance with this matter.

By copy of this letter, I am serving opposing counsel with a copy of the same.

Kind regards,

Legal S crefary

Enclosure(s) as stated _

Cc:  Henrietta Golding (W/enclosu-r,e) h

Columbia Office: Mailing Address: P 803.772.8008
1415 Broad River Road Post Office Box 21005 F 803.772.8037 -
Columbia, South Carolina 29210 Columbia, South Carolina 29221

HONESTY, COMMITMENT AND PERSONAL SERVICE



PLAYER

PLAYER LAW FIRM, LLC

Post Office Box 21005
Columbia South Carolina 29221

RECEIVED
auG 11 2018
G Court ot Appeals

Retail

US POSTAGE PAID

$1.80

Origin: 29210
Destination; 26201
§Lb 6.50 0z

Aug 10, 18 | 1024

4518140210-22
PRIORITY MAIL ®1-Day

Expected Delivery Day: 08/11/2016 co76

USPS TRACKING NUMBER

AR

© 9505 5136 6272 6223 0090 27

South Carolina Court of Appeals
1015 Sumter Street
Columbia, SC 29201

" $8.200

US POSTAGE

First Class

9210
924PU07876456 -

0015135582
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