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STATE OF SOUTH CAROLINA )

) IN THE PROBATE COURT

COUNTY OF GREENVILLE‘ | ) ORIGiNAL
IN THE MATTER OF:

Tynslee Elizabeth Fields, Deceased
CASE NUMBER: .

2012ES2301718.
LAUREN MURPHY,

Petitioner.

MARK COLLINS and THE ESTATE OF TYNSLEE ELIZABETH

FIELDS,

Respondents.
. Probate hearing taken in the aforementioned
matter was heard before the Honorable Judge |
Debora A. F;ﬁlknef, taken before Donna B.
Friddle, Court'Reporter'ahd Nétary Public, at

Probate Court, Greenville County Square, 301

‘University Ridge, Greenville, South Carolina,

on the 9th day of January, 2015, commencing

at the hour of 10:18 o’clock, a.m.
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INDEX OF EXHIBITS
PAGE
THERE WERE NO EXHIBITS INTRODUCED.

(In the following transcript, a dash [--]
is used to indicate an unintentional or‘
purposeful interruption in a sentence, or to
indicate halting speech or an unfinished

sentence in dialogue.)
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THE COURT:

This is in the matter of the Estate of
Tynslee Elizabeth Fields. The file
number is 12-1718. We're here today on
a ﬁotide of Motion and Mbtion to Stay

Disbursement of Proceeds. The

Petitioner in this matter isg Lauren

Murphy, who is also the Personal
Representative in this matter. This
case concerns the distribution of not

only survival proceeds) but also

'wrongful death proceedé; Representing

the Petitioner Ms. Murphy 1is Charles
Marchbanks, who is present. The
Respondent is Mark COlIihs, who 1is

present, and Ms. Jessica Salvini and

-John Read represent him. And we have

met in chambers to discuss the process
for today, and what we're going to do is

we're going to proceed with legal

'argument unless there is a need to take

testimony. We are also going to note
for the record that all of the documents
provided to This Court.frdm the Circuit

Court are entered for the record not as

JUDY COMP & ASSOCIvATE-S,_INC.
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an exhibit but because it has become a
part of our official record thatvit.will
be relevant to today's argument and will
be adopted as it was submitted‘in the
Ciréuit Court. Okay. Unless there's
énything4else I'm ready for, Mr.
Marchbanks, fdr you to argue your
Motion.

MARCHBANKS :

Thank you, Your Honor. May it please
The Court, the Motion befOre The Court

today pertains to either limiting or

denying Mark Collins' take of a

settlement, a wrongful death settlement,
involving the death of infant Tynslee
Elizabeth Fields. My client, Lauren
Murphy, ié‘the biological mother of
Tynslee. Mark Collins is the biological
father. As the evidence in the record
that The Court has now adopted shows
there is some dispute amongst the facts
of some of the details of the casé that
wérmay need to get into.on a factual
basis, but for the purposes of the

argument that we have we submit to The

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 442 OF 524



10

11

12 .

13
14
15
16
17
18

19

20

21

22

23

24

25

Courf that Ms. Murphy became pregnant in
September”of 2011. She notified Mr.
Collins of her pregnancy, and Mr.
Collins, with the exception of attending
one gender-reveal ultrasound
appointment, did not interact.with Ms .
Murphy during the course of the
pregnancy. He did not interact with Ms.
Murphy during"the course of the birth.
He did contact Ms. Murphy upon learning
of the death of the child. He‘did not
attend the funefél of thé child. bid

not attend a memory walk set for the

child. During that time period Mr.

Collins additionally did not pfovide any
financial support to Ms. Murphy
throughout the-course of the pregnancy,
nor did he provid%-any support'for the
unborn;child in regards to funeral
expenses, nursery, those types of“
things. I think what is in the record
in Affidavits and statements and the
pleadings certainly covers that in much
greater detail, but fér the purposes of

the legal argument I will limit the

JUDY COMP & ASSOCIATES, INC.
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facts to that for now. We are moving
This Court to deny or reduce Mr.
Collins' take of a wrongful death

lawsuit that Ms. Murphy filed, that Ms.

bMurphy involved herself in, contracted

with attorneys and worked for a
considerable length of time to reach a
settlement. The settlement that was
reached Was a partial settlement against
certain defendants, but not against all
of the defendants in the case. And T
think it's important that the record
show that there is still an outstanding
defendant >_Ms._Murphy settled the claim
againét Mercy>OB—GYN, Dr. Ragesh Pandya
of Upstate OB-GYN. There is still a
pending claim at-this point in time
against Bon Secours Health System and
Bon Secours St. Francis Health System.
doing business as St. Francis Eastside.
The settlement amount -- the initial
settlement amount was $975,000. Ms.
Murphy petitioned "for approval of that
séttlement in the Circﬁit Court,'and

that settlement was approved by the

JUDY COMP & .ASSOCIATES, INC.
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Circuit Court on -- let's see/ February
24th, 2014. At that point in time Ms.
Murphy sought to divest Mr. Collins Qf
any interest in the settlement amount by
filing a Motion with the Probate Court
here in Greenville County. The Probate
Court seeing the size bf the settlement
directed the determination be done by
Circuit Court. Circuit Court -- we went
and‘had a hearing in Circuit Court a few
months ago, and Circuit Court asked that
Pfobate Court -- they believed Probate
Court has .original jurisdiction over
this specific issue and asked for a

determination to be made here. So that

-is why ﬁe are here. And the.basigwof

our argument is, as I stated, found 4in
the Wrongful Death Act, SouthVCarolina
Code 15-51-40. -And in part, the
relevant part of what code section
states is, "On Motion by eithef parent
or any.other party of potential interest
baéed on the decedent having died |
intestate" -- which this being a minor

child obviously did -- "the Probate

JUDY COMP & ASSOCIATES, INC.
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Court may limit or deny either or both
parents entitlement for a share of the
proceeds if The Court determines by a

preponderance of thg evidence that the

parent or parents failed to reasonably

provide support for the decedent as

defined in 63-5-20 and did not otherwise

provide support for the needs of the
decedent during his or her mindrity."
Now, the Code Section

63-5-20, as The Coﬁrt knows,
specifically goesAto the Children's Code
in the State of South Carolina, and that
references and requires a parent to
provide financial assistance for a
meﬁber of the family substantially equal
to that of the person owing the duty to
support. And-it further states that
this includes both usual éhd unusual
necessities.r Now, there is in our

opinion, and our position is that these

two Code Sections, both 15-51-40 and 63-

5-20 include child support as would be
ordered by Family Court for a minor

child. It is also very clear that the

JUDY COMP & ASSOCIATES, INC.
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10

language that is contained within these
statutes is guite wvague. And whereas
this specific law prior to 1996 was
actually very strictly_construed, and it
was very c¢lear and evident what a court
had fovdo with this sort of'a situation,
in 1996 a bill was introduced into the
South Carolina State Senate that added

the language in this statute that truly

- I think muddied‘the water. It added the

language that a person must provide
reasonable support and otherwise provide
for the need of the decedent(during his
or her minority. And effectively that

change clearly demonstrates that the

legislative intent of that amendment was

to dpen the door for a factual
determination in a situation -- in a
wrongful death situation that involﬁes a
minor, and that particular amendment
spanned Workers' Comp, it spanned
wrongful death, it Spanned the intestacy
statute in Probate Court. Where certain
language was added to that clear-cut

50/50 split or each statutory

JUDY COMP & ASSOCIATES, INC.
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beneficiary takes an equal amount, it
clearly muddied the water. It muddied
the.water such that it effectually makes
it a situation to where it becomes a
factual issue. And in ﬁhis particular
case whaf Qéfhave is the factuai issue
of a mother who has been through an
utter nightmare with the gestation;,
birth,'death of an infant at the hands
of a negligent ob-gyn. And I'm certain
that The Court is aware of the facts of
what The Court needs to be aware of as
far as the facts of the baby's death,
but baby was effectively -- there's no
other wéy tsﬁsay it. The -ob-gyn
basically took the baby's'life. And she
éuffered through the death of thé child,
sitting with the child in NICU while it
survivea for the brief ?eriod of time
that the_child survived, burying her
daughter, and throughout all of this
time had no contact from the biologiéal
father. In fact, the biblogical fatherv
in this case, Mark Collins, only took a

test, a DNA test, to determine whether

JUDY COMP & AS'SOCIATES,. INC.
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or not he was the actual biological
father of this child until after he
learned of the negligence of the ob-gyn.
And so after ignoring this child, after
ignoring Ms . Murphy for that entire
period of time, he stands here today
asking fof one;half of the proceeds of a

settlement, gross settlement amount of

.$975,000. We submit that would create

an unfair windfall; he would be unjustly
enriéhed; it would be an absurd result.
The unfortunate aspect of this
particular law and this particular
amendment, and the statute was amended
in 1996,715 thére has been no case law
proceeding or after 1996 to guide a

court in how to make a determination in

‘aASituation like this.

COURT :

Do you have any legislative history of
why it was amended?

MARCHBANKS :

Well, Your Honor, I do not have -- I
looked into the legislative history.

However, the -- it's not specifically

JUDY COMP & ASSOCIATES, INC.
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stated in the legislative history as to
exactly why or what the intent of the
legislature 1is or was at that time. I
will state that invl995 there was a
Supreme Court décision by the name of
Ballérd.versus'Ballard. The cite on
that case if 443 S.E. 2nd 802. And in
Ballard, thét -- 1in that particular case
the father was negligent toWards tﬁe
child, did not support the child at all.
Now this was an older child. But he
failed to support the child. There. was .
a significant settlemeﬁgfin that case.
The mother of the child petitionéd for

the father not to take any of the

~benefits subsequent to thé child's

death, and in Ballard versus Ballard
based on the old law,_The Court said,

well, you know, there's nothing we can

do. They split it 50/50. Now 21 months

after the Ballard decision was published
was when the Senate introduced this
bill. And thét's Senate bill 11-64.
And that is the -- that is the bill that

eventually led to the amendment of 15-

JUDY COMP & ASSOCIATES, INC.
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51-40, which was subsequént to the
Ballard decision. And effectively what
we're saying, Your Honor, 1is that
amendment opened the door to
interpretation. That amendment allows
for This Court specifically, because it
says on Motion to'thé-Probate Couft. It
allows for the Probate Court to make a
determination as to whether or not each
beneficiary should take an equal amount
or if any beneficiary should be denied

any particular amount. Now, given that

"there are no -- I've been unable to

locate any specific case law. that would
be prejudicial or that would give The

Court guidance in -- in figuring out how

to - approach a situat?gn like this, I

began to explore court decisions that
dealt with fathers who never had a
chance to pay child support, unwed
fathers who never had a chance to pay
child support and a court's
determination as to whether or not they
could benefit from a relationship with

the child. And in doing that, and I

JUDY COMP & ASSOCIATES, INC.
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present it to The Court in a number of
places in the submissions that I made to
The Court, a couple of cases that deal
with oddly enough adoption. And those
cases would be Rowe versus Reeves, Rowe
versus Reeves being 392 South Carolina
143 . And that's a South Carolina Couft
of Appeals opinion; No, that's a

Supreme Court of South Carolina opinion.

.And then Lehr versus Robertson.

COURT:

Could you spell Lehr for me?
MARCHBANKS :

L-e-h-r.

COURT :

Okavy.

MARCHBANKS :

And Lehr wversus Robertsbn, Yqur Honof,
is a Unitgd States Supreme Court case
463 U.S. 248. |

COURT:

Now, these are both concerning adoption
cases?

MARCHBANKS :

Yes, Your Honor, and I know that that's

JUDY COMP & ASSOCIATES, INC.
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-- that there's nothing precedential
there, but I believe that they're
instructive. The basis for my argument
és to why they are instructive is
because these casés follow a line of
decisions where the United States
Supreme. Court has determined that an
unwed father has a constitutional right
to have a relationship with their child.
However, that constitutional right if he
neglects the mother and neglects ﬁhe
child. during the pregnanéy then the
child can be put up for adoption without
his consent. So effectively in this
particular case what We'have, and one of
the reasons that I so firmly believe
that this would creape an absurd result,
is because -- and this”a h?pothetical
situation, but in the event Ms. Murphy
was not in a position in the event
Tynslee survived, and in the event Ms.
Murphy was nét in a position to raise

Tynslee, the facts of this case -- these

cases support the fact. that she could

have put‘Tynslee up for adoption and not

JUDY’CONH’&‘ASSOCIATES,INC 
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had to get his consent to do that at
all. He divested himself of the benefit
that stems from fatherhood by his
failure to act. And how is it that if
he divest himself by his failﬁre to act

of a constitutional right how is it that

he can stand here today and say, "But
I'm étill entitled to" -- I think a net
of - "$250,000." The -- the other, even
though this is not specifically -- this .

does not specifically deal with the

statute, the Wrongful Death Statute, as
-- when it comes to beneficiaries there

is -- there is instruction as to how

wrongful death damages should be

distributed, and for that I'm 1ooking~to
South Carolina Court of Appeals case

Scott versus Porter, which is 340‘Soﬁth

‘Carolina 158. And one of the things

that Scott versus Porter does a'very

good job in doing is outlining what

damages are recoverable in a wrongful
death action. And it specifically
states pecuniary loss, mental shock and

suffering,'wounded feelings, griéf and

JUDY COMP & ASSOCIATES, INC.
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sorrow, loss of companionship,
deprivation of the use and comfort of
the intestate society, the loss of his
experience, knowledge and judgment in
managing the affairs of himself and his
beneficiaries. Now, Scott goes on and
states that South Carolina law provides
that parents are entitled to a
presumption of nonpecuniary damages.
And that seems to fix it. However, The
Court goes on and says that it may often
be assumed that grief and sorrow will be
expectedvat the loss of a loved one.
However, the strength of such
presumption is the function of the
closeness of”the felationship, and in
some cases evidence may ‘be necessary to
support the claim of loss.

COURT : -

What yvear was that case?

MARCHBANKS : |

This case, 2000.

COURT:

Was that an adoption case, too?

MARCHBANKS :

JUDY COMP & ASSOCIATES, INC.
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No, Your Honor, this is a case that
simply dealt with wrongful death
damages.

COURT:

Okay.

MARCHBANKS :

Specific to the loss of a minor child.
And so overall what we have is a law
that says in some cases in a wrongful
death for somebody to benefit from that
they're really going to have show that
they suffered ioss. We have cases that
have facts very similar to the case at
bar wheré fathers were divested of a
cqnstitutional right based on very, very
similafwfaCts. And we have them
controlling law in this situation, the
one law that does control, states

reasonable. support and other support as

may be provided. But again I'm not

guoting it word for word, but it doesn't
specifically state, you know, pursuant
to the Child Support Statute. It's very
vague. It's very ambiguous. And it 1is

our belief and our position that based

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 456 OF 524



10

11 .

12
13
14
15
16
17
18

19

20

21
22
23
24

25

THE

MR.

THE

MS.

20

on the vagueness of thé controlling.law
and by following the instruction of the
interpretation of the Wrongful Death
Statute, and applying analogous logic
énd_Structure from how a father divest
himself of a cbnstitutional right, the
conclusion that This Court we ask to
reach is if he's done enough to divest
himself of the éonstitutional rigﬁt he's
done enough to divest himself of a
litfle bit of mdney. And that's all I
have at this particular time, Your
Honor, unless you have questions froml

the bench.

COURT :

I don't think I have any at this time.
MARCHBANKS :

-All“right. Thank you.

COURT : |

Ms. Salvini.

SALVINTI:

Thank you, Your Honbr. May 1t please
The Court. What happened in this case'
was horrible. No parents‘should suffer

the death of a child ever, but The Court
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has to lock at the law before‘it. And
it is not vague and ambiguous. We do
not stipulate to the facts that Mr.
Marchbanks announced to The Court
regarding what he said ahd she said
because they both have a different story
to tell The Court,_Which was set forth
in the Affidavits that were presented fo
Circuit Court. And as The Court is
aware these parties dated over the
course of approximately three and a half
to four months. Ms. Murphy beéame
pregnant during that time.. While they
were together they were excited about
the pregnancy. They talked about baby
names. Ms. Muzrphy was.staying‘oVéf ati
Mr. Collins' house five out of seven
days of the weekl She knew that he .was
a good father. He has two_other
children, one of which lives with him on
a full-time basis, and he is actively
involved on a daily basis with his other
child. As thiﬁgs sometimes do and
relationship don't work out they broke

up, and I think The Court saw in the
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Affidavits that she was seeing somebody
else, he saw somebody else, and then
they had a disagreemeﬁt about whét
happened during the course of her
pregnancy. Thefeafte} -- because
remember he was present at the
ultraséund that determined the sex of
the baby. Where the Affidavits before
The Court show is that éhe then told him
that he wasn't the father, and they had
a back and fofthvabOut whether he was
and‘éhether he wasn'f. She told him .to
stay away, and to give her her privacy,
and to allow who she was sta&ing.with,
the new father, which she knew he
wasn't, to be there with her. What The
Court's not hearing about is the fact
that Mr. Collins was denied thé right to

go to the hospital and hold and touch

"his daughter before she was cremated;

about the fact that he had learn about

'hér death from the mother of his bthér

”:child who happened to see it posted on

Facebook. He had to hear from his

sister and receive from his sister
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pictures of his dead daughter ffom Ms.
Murphy because she showed up at the
house to say, "I am so sorryithatvl
excluded Mark and I lied to him, and we
neea:to’érieVe together." He was denied
the right to go to the funeral, but all
of that is irrelevant. This Court is
not charged with taking a yardstick and
measuring how many tears each one of

them have cried. 1It's not charged with

~trying to determine what Mrxr. Collins

"éhould have done during the course of

the next six months or five months after
they brdke up whether, or not he gave
her money or demanded to éome to the
house to see what'the nursery looked
like, or whether or not he had to file
something in cQurt to be able to name
his child, because és The Court_is aware
she put another man's name on his‘child,
on Mr. Collins' child, and then-édmitted
later that she lied about it. So what
type of grief does that pléce.on Mr.
Collins who has never been able to have

closure? It doesn't matter. It's
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irrelevant. What matters is the law.
And what's before The Court is that
these statutory beneficiaries they
agreed she's the mother, he's the
father.. He agreed that she could serve
as the Personal Representative and
represent his interest. If yoﬁ_look at
the Circuit Court Order what it says is
that she has considered the settlement,
and she finds it to be in the best
interest of both the statutory
beneficiaries.l It wasn’t until
thereafter that she decided that she was
not going to agree that it was in.Mr.
Collins' best interest. Instead what

she's directing The'Ceurt’to do is to

say, "Court take a look at 15-51-40, and
it;s vague, " but it's not. It's very
clear. Mr. Marchbanks cited for The
Court the Ballard case. ‘If you take a

look at that case what got the
legislature and The Court upset about
what occurred and the fact that The
Court's hands were-tied was the fact

that it was an elementary school age
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child. That's not what we have here.

We have a child who lived approximatély
an hour‘after she was born. And this 1is
not a situation where she lived for that
hour and Ms. Mufphy was holding her and
they were bonding. This is a situation
where the ob-gyn effectively hurt this
child so badly that nurses and doctors
were working‘arouhd the clock hoping to
save her. Neither pareht would have

been entitled to touch that child

‘because the doctors were trying

desperately to do something. And he was
preciudedlfrom being there just to be
able to be a part of whatever 1life she
had. If you look at 15-51-40 ahd the
amendment that was made "to the statute,
and you ?ead it in its entirety,'ydu're
going to see that it is very clear on
its face. Under certain circumstances,
and I want to read it specifically
because the construction is there, "Upon
Motion by either parent or any other
party of potential interest based on the

decedent having died intestate the
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Probate Court may deny or limit either

or both parents' entitlement for a share

of the proceeds if The Court determines

by a preponderance of the evidence," and

this is where it's specific, "that the
parent dr pafents failed to reasonably
proﬁide support for the decedéht as
defined in Section 63-5-20 and" --
there's an "and" there -- "and did not
otherwise providé for the needs of the
decedent during his or her minority."

It's very specific. It says "decedent."

'And I'm poimnting that out because in Mr.

Marchbanks' Motion he specifically said,

"Ms. Murphy seeks to exclude Collins

from benefiting from Tynslee's death

because Collins provided no support."

Not for the decedent, but for Ms. Murphy

during her pregnancy. That's not what

the statute provides. ' The statute
provides that it has to be for the
decedent. Iﬁ was a legal impossibility
for him to do so. What Mr. Marchbanks
and Ms. Murphy 1is asking The Court tb do

is to find some ambiguity in a statute
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that is very clear. We have a case here
that is. horrible. This is an infant

child that did not 1live. There 1s no
way possible that:Mr. Collins could have
supported this child. We don't‘need to
go any fﬁrther énd look at 63—5—20,V
although I am going to address it, but
specificallyvbecause there_was no
possible way for him to Support his
child. She lived for a year -- I mean
for an hour, and during that hour she

was 1in the care of doctors. What Ms.

. Murphy is asking The Court to do is to

find that in cases in which a couple is
not married, whether that be same sex
now or otherwise, the father is reguired

to support the mother during the -

'pregnaﬁcyu That's what she's asking

This Court to find. And to what extent?
Is The Court going to issue an Oorder
that says, yes, she's correct ,that then
requires every father who is not married
to a woman, but who wants to be involved
in the child's 1life, to go down to

Family Court to have a hearing about
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what type of support he is going to
provide for his unborn child-? No. And
that's not what those adoption cases
even provide, and they concede that they
don't have any precedencé. Fathers of
illegitimate children are not required
to do that. That would require the
Family Court, if we go down this
slippery slope, to issue rulings to
decide what type of:care is to be-
provided and whether or noﬁ mothers who
are pregnant have_the right to smoke.or
drink or take Xanax, any prescription
medication, whether or not fathers of
unborn_children are allowed to show up
at doctor's appointments and tell thé
mother that she can or cannot do this or
that: That's not the case. The only
dther alternative is for them asking The
Court to decide minority because the
étatute is very clear "and did not
othérwisé provide for the needs of the
decedent during his or her mihofity." I
mean Ms. Murphybis asking This Court to

essentially decide the gquestion that has
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been the subject of many disputes and
still today. When did this child become

a minor? She is saying it's in utero.

So does that mean that upon conception

when a woman has a right to choose

whether or not to have the child or to
abort the child that then -- then that
period of time is excluded because at
the current precedent that we have in
our law a woman has a right to abort
that child-? I mean we're going back to
that argument. Does.it mean that the
morning after pill is now something ﬁhat
has to be addressed between two
individuals who become sexually_intimate
with each other? I mean that 1is whefé
we are -headed with what Ms. Murphy is
asking The Court to do. In this case
Mr.'Collins égreed that Ms. Murphy would
serve as his representative, and she had
é fiduciary duty to do‘éo. During the
course of this litigation no one asked
to take Mr. Collins' deposition about
how he was feeling or dealing with the

grief of losing a c¢child. Do you want- to
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know why? She was representihg his best
interest. She was deposed. She agreed
that she would do so. That's why he
indicated "that he would agree that she
could servé as the Personal
Representative. It is not correct that

what happened was that upon her death he .

suddenly was involved to say, "I need to .
be a part of a.lawsuit." That's not

what happened. She came to his sister's
house and said, "We need to grieve
together." And, yes, a lawsuit had

started several mohths later I believe.
And they agreed because she gave his

daughter someone else's name that there
would have to be a DNA test because we

had to open an estate. And they agreed .

“-to take it. And he,agreed‘to pay for

“half. Everyone knew this was his child

when they saw those pictures. That's

what's set forth in the Affidavit. She

"represented his interest in this lawsuit

on the wrongful death action. If you
take a look at the case that was cited

by Mr. Marchbanks there was the Scott
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versus Porter case. What we have here

it's clear-cut in this wrongful death

action that these individuals during the
course of the birth of this child harmea
irreparably her in such a way that she
couldn't survive. This case in Scott
versus Portef talks about the fact
specifically that our Supreme Court --
and it's cited Lucht versus Youngblood,
266 South Carolina 127, and i;'s 1976
case but it has been éssentially our
precedent, "losses to parents from the
untimely death of a child are
intangibles, the value of which cannot
be determined by any fixed yardstick.™
She agreed to represent him in this
lawsuit. She said she would do so, ana
he truséed.her-to do so. And when she
entered into'tﬂé settlement agreement
she'indicated that she thought it was
not only best for her, but best for him.
That's what that Court Order from the

Circuit Court says. They paid out the

"maximum in that settlement that they

could under the policy because of what
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happened to that child dufing the course

of the birth. She represented his
interest in that lawsuit. He was never
asked otherwise. I also want to point

out to The Court that essentially what
is happening-in this instance is not a
windfall to Mr. Collins. The statute is
clear, the legislature considered it. I
mean we're not talking about a child Who
was any age whatsoever. . If you take a
look at the Affidavits that were
presented what Ms. Murphy is asking The
Court to do is come up with some type of
tests when a child dies at birth, and
it's a legal'impossibility’for the other
parent ﬁo suppoft or even become a part
of that child's life; because they
didn’t live, so then develop some type
of factors that would then-warrant
whether or not the other parent received
a half, one—half as the statute
provides, of the proceeds. And if you
look at what she's pointed out whether
or not the parents spent Christmas with

the othér parent's family, whether or
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not the parent purchased a comforter or
a c¢crib, whether or not the other parent
had a relationship with the in-laws, my
point is specifically from her
Affidavité that she put and what her
statements are in her Métion.beforé The
Court thevtears that were cried and how
many days of mourning were experiénced
by.each, the Court cannot measure those
things; I mean if This Court issues a
ruling that either substantially
decreases the portion that Mr. Collins
receives or dénies him wholly any of the
proceeds, essentially The Courts 1is
saying when this type of circumstance

happens unless the father demonstrates

.that he has tried every possible way to

"spend time with her or her family or

give her money or buy something, he's
not entitled to anything, that his
feelings don't matter whatsoever, but
thatvthosé feelings have to be
considered and we're going to figure out 
how to measure them. I submit to The

Court that the reason you don't see that
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in this statute is because The Court is

not going to do that test. There is no
way to do it. It's impossible. It's
impossible, It would be requiring

fathers to come before The Court to say,
"I just want it on record that's my
baby, and I want to be a part of its
life, help me. Make her do something.
Make her let me do what? Go to every
doétbrfs appointm?nt. I get a say 1in
the name. I need a Court Order that
saYs I get ﬁo decide what this baby'é
first name is, and I want to make sure
what fhe surname is." That's not the
léw'in thisNState‘or in any state that
I'm aware of. Wheh‘this child is born,
yes, it becomes incumbent upon a father
to step up) and if he doesnit or if the

mother precludes it, then they go down

to Family Court and fight about it. But
this child did not survive. And even if
we -- if The Court decides to take the

next step and take a look at 63-5-20
that talks about support, that statute

still directs The Court to consider
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facts as to whether or not tﬁe.father
was precluded from supporting or was
somehow denied the right to be a part’of
that child's life. And I submit those
facts are here, but we don't even need
to get there because the statute is
clear on its face. I'm just going to

ask Mr. Read to address one additional

‘point regarding that statute.

COURT : -

Okay. Can I ask you a douple df

gquestions beforé you do that?
SALVINI: |

Yes, ma'am.
COURT :
And this may be something that Mr.

Marchbanks might need to answer for me.

'The medical bills for this child's

delivery . .and the one hour that the chila
lived, were there no bills because of
the negligence of the doctor so there
was never like a payment made, or do
you? |

MARCHBANKS :

I'll address that.
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'COURT :

Okavy.

MARCHBANKS:

The child was on Medicaid.

COURT :

Medicaid.

SALVINI:

Uh-huh.

MARéHBANKS:

Yeah, which is specifically addressed in
some of the case law that I presented.
COURT :

So is it -- so then I can assume that
Mr. Collins never made any payment to
the hospital of any type for the one

hour after he learned he was the father?

Is there money owed? Is there somethiﬁg

+- there was nothing like thét?h”

SALVINTI:

Medicaid covered all the bills. I
believe that we actually submitted a
portion of Ms. Murphy's deposition
testimony for The Céurt to attach to our
filing in which she confirmed under oath

that Medicaid paid for those bills and
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even I believe during the course of her
pregnancy.

COURT :

Was Mr. Collins working at the time?

Did he have an income?

SALVINTI:

He was working. Uh-huh. In fact,

that's how they met was at work.

COURT:

And had he done anything in terms of --
have the Medicaid people ésked him for
réimbursement“or anything like that

since he's been listed as the father, or
there's not been anything 1like that? |
SALVINTI: |

They have not done so, Your Honor.

COURT:
And he hasn't volunteered to say, "Hey,
'I had a job. You know let me," or

‘anything like that?

SALVINI:
Under the advice of counsel because he
came to us pretty quickly --

COURT:

_Okay.
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MS..SALVINI:
-- after we had the DNA test, and there
had to be a decision about who was going
to serve as the Personal'Representative,
we did not advise him to do that all. I
told him to'juSt see how this lawsuit’
goes.

THE COURT:
Okay!

MS. SALVINTI:
Because we  assumed, which T do believe
that there was a mention.in the
settlement about some -- thére was a
small portion of medical bills that were
paid after the settlemen;ﬂ I'd have to
double check and take a look at that.
And we had agreed to that.

THE COURT: R
I would assume with thé facts as they
played out that the hospital would not
be seeking, but, you know, I didn't
know. The other question I had for you,
Ms. Salvini, is in the 15-51-40, it does
say -- let's see. "The Probate Court

may deny or limit." So it says the
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Probate Court can deny or limit, and I'm
focusing on the word "limit." . It
doesn’t give any factors that would

allow me or the Probate Court to say

maybe this shouldn't be 50/50, maybe it

should be 60/40, maybe it should be
70/30. There are no factors given
there, it just says the Probate Court
may limit. Is there any case law or
argument that you would like to make in
terms of what does that essentially

mean? Does that mean 1t's

discretionary? Does it mean that I have

to look at some objective factors? What
does that word mean in your estimation?
SALVINTI:

And I respectfully disagree with The
Court's initiéi reading - -

COURT: |

Okay.

SALVINTI:

-- of the statute. And I don't know of
any case‘law that I could cite to the
Coﬁrt - -

COURT:
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‘Okay.
SALVINI:
. -- at this time. But it does -- it does

say The Court may deny or limit, and
there are no specifics about the
limitations.

COURT :

Correct.

SALVINTI:

However, in order for The Court to even

‘get there it gives The Court guidance

and the specific factor, the primary'

vfactor that The Court has to find, and

that is whether or not the parent or

parents failed to reasonably provide

_support for the decedent as defined in

the Family Court statute .and did not
otherwise provide for the needs of the
decedent during his or her mihorityf
which that spécific factor is the
primary factor. The Court can't even
get to whether or not there should be a

limit and what to congider as a limit

‘until The Court gets to the first factor

which is whether or not --
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COURT :

Sure.

SALVINI:

-- a parént reasonably failed to pro&ide
gﬁpport, and the Statﬁte by itsvvery
ngtére, by -- it's an "and" and
indicates minority. And in order for
The Court to get there The Court has to
find that the child actually lived.
COURT :

So to take a little reading of the
statute, that's what you're arguing, I
never get to that point?

SALVINI:

Yes.

COURT:

If you read the statute, tﬁe plain

language, I don't get to that point

because of the other factors in the

statute that talk about support and the
inability -- or the ability -- or the

failure to provide support?

SALVINTI:

I mean The Court has to find

specifically by a preponderance of the
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evidence that the parent failed to --
COURT :

Correct.

- SALVINI:

-- reasonably provide support and --
COURT :

Correct .

SALVINI:

-- did not otherwise provide support
during the minority before The Court

could go on to the next gquestion as to

;whether or not. there should be a

limitationior a denial.

COURT :

Okay. So if you look just at that - -
that claﬁse the miﬁority that thié child
had was one hour -

SALVINT: e

Yes, ma'am.

COURT:

I mean technicélly.
SALVINI:
Technically.

COURT :

And for that one hour -- and your client
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eventually learned he was the father at

some point. I think it was after -- I

don't .know how soon after the birth that-

he realized he was the biological
father. I don't remember from the
Affidavit.

SALVINTI:

He was told before, and that's -- they
were together, énd then after they broke

up she maintained he was the father, and

that's why he went to the ultrasound.

It Was»after that that then it became a
dispute, I guess, between the parties as
to whether or not he was the father

because she was claiming that Mr. Fields

was the father.

_COURT:

So after the child was born when did he

know he was the father, your client?

SALVINT:

He alfeady knew that he was the father
before. |

COURT:

They did a DNA before the baby was --

SALVINTI:
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They did not do a DNA before. He
believed that he was the father.

COURT: |

Okay.

SALVINI:

Beéause of what she represented to him.

COURT :

Okay. But at some point after it was

confirmed with a DNA test?

SALVINTI: |

We had to, yes, Your Honor.

COURT :

Okavy.

SALVINI:

Because of the opening of the estate.
COURT: | |

And how long after the birth did that
-- was that done?

SALVINI:

I believe that it was done shortly
théfeafter, maybe several.weeks. I want
to say.maybe three.

COURT : |

Okavy.

SALVINT:
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I'd have to double check, but --
COURT: |

All right.

SALVINTI:

But it was done after. It was done

after the child héd died they did a DNA

because she had given the child someone

else's surname .

COURT;

So 1f we're looking literally at the
plain language of this statute the

minority of this child was one hour?

"SALVINTI:

Yes, ma'am.

COURT :

Dufiﬁg-phat one hour did your client
provide any‘support for that child -
either -- “during that one hour we know
he didn't; and he know the reasons why,
you khow, hé was prohibited from coming.
SALVINTI: |

Right.

COURT :

After- -he learned or confirmed or he

knew, did he do anything to pay any
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money, do anything that would have
amounted to support for that short
minority?

SALVINI:

Okavy. So I'm going to -- I'm going to
answer in two parts.

COURT :

Qkay.

SALVINI:

The.first -- the first position that I'm
taking in respect to that, Your Honor,

is it was a legal impossibility for him

to pay anything. Medicaid covered the

hospital bills. As far as whether or
not The Court is asking me if he paid
for. the funeral or if he made donations
or anything to that --

COURT: V

No, no, ho, no, no, no.

SALVINI:

-- I mean, no. I mean he did not give
her any money nor-did he offer to give
her any money.

COURT :

~Well, let me just ask you this: When

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 483 OF 524



10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

MS.

THE

MS.

47

you say 1it's a legal impossibility, are
you telling me that I'm a parent of a

child that the bills are being paid by

‘Medicaid, I can't call the Medicaid

officé‘and say, "I have a job. " The
state doesn't need to‘pay my child's
healthcare. I want to pay the bills"?
I mean is there -- are you saying they
would have prohibited him from -- from
paying any support legally to "No, sir,
I know you're working. You're making

moﬁey. Medicaid is for indigent people,

"but we aren't going to take your money"?

SALVINI:
No, but I think the facts that are
before The Court don't warrant that, and

let me tell The Court why.

COURT:

‘Uh-huh.

SALVINTI:

She, on the Birth Certificate, named
somebne else, and told him that he was
not to come to the funeral and that he
néeded to respect her privacy, and that

she was -- she was hurting enough and
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did not want to have to essentially deal

with him. Before there was a DNA test

"Jeremy Fields was named as the father

and was involved in everything. He
respectfully precluded. So at the time‘
that he retained my office, and our
position was that until we come into
Probate Court -- because she had opened
an estate. I meaﬁ we did £he DNA test
if my recollection is correct -- and it
has been a couple of years now - but

after the estate was-alfeady opened and

we were contestiné the fact that even on

the initial filing of the Probaﬁé papers
she had named Mr. Fields. So there was
ﬁo'ability for him, and nor would I have
advised him; to go aown to the. Medicaid
office and say, "She's wrbng. }I;m the
dad. This child has passed away, but
you've got to do_something about this so
that I can pay this bill, because I'm
responsible and I'm working;"

COURT:

Right.

SALVINTI:
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I just wouldn't advise him to do that.
I don't want him to be blamed for the
course of action that I or my law

partner took in this case.

‘COURT :

I'm just asking this because if we're

‘'taking literal meanings and the plain

meanings of the statute --

SALVINI:

Yes, ma'am.

COURT :

-- and this statute talks about the
denying or limiting a parent's right to
inherit.if they did not do certain

things during the child's minority.

SALVINI:

‘Uh-huh.

"COURT :

Okavy. So this child had an hour before
she died tragically. So I'm looking
then the stétute says,."okay. Did he
support, do anything?" And, of course,

he wasn't there, but he later learned or
confirmed by DNA testing that he was the

father..
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SALVINTI:

Yes, ma'am._

COURT :

So for that one hour of time his

daughter was incurring medical bills

that were -- that were submitted to the

state to be paid because the child was

determined to be an indigent patieht.

And he learns about it, and he's got a
job. And had they been married or maybe
had he stepped up maybe the child

wouldn't qualify as an indigent child.

I don't know. I don't know what he
makes. I don't know anything about
that. He's ‘got cher.children. I
assume they}re not on Mediéaid. So 1if

I'm looking literally at the statute
without going down any slippery slopes,
here's the minority. Was support paid?

SALVINI: .

And let me ask some more questions.

(Conferring with client.)
COURT:
Okay.

SALVINTI:
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So both of his cgrrént children are on
Medicaid because he doesn't earn enough
and neither does his child's mother, so
that may alleviate some coﬁcerns that
This Court may have. His two other
minor children, which are with the saﬁe
woman, are on Medicaid. But -- and I
see where The Court is headed in terms
of that oné hour, but however, whatever
was incurred -- and I don't know what
waé billed to Medicaid, was addressed in
the wrongful death suit, which would
then reimburse Medicaid anything that
would have occurred during the course --
at least thatfs I would aésume. I don’t
have that before me.
COURT :
Right.
SALVINT :
But if The Court's decision 1is that
there was an hour of life, and he should
have taken the steps to do that, The |
Court would essentially be punishing him
for the advice that his counsel gave him

because we did not advise him to do
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that. You know he did not have those’
funds. He works at Walmart. He doesn't
have a high school education. He has

two other children who are on Medicaid.
Yes, he earned a 1living, and he -- he is
providing for his family, and he has his
own home.. I jUstrdon't -- I kndw where
The Court is headed with that, but I |
don't know how The Court at that point
is using thaﬁ one houf_of, "Okay. What
should he have done within that one |
hour?" . |

CCURT:

Well, what I'm doing is I'm -- I'm just
engaging-in some argument to try td
figure out how we apply these spatuteé
in this very, very unigue set of facts.
If we open the statute up to
interpretation, you know, he wants it
opened up to did.ﬁe help her during the
pregnancy and did he help pay the -
funeral bill? He didn't come to the
funeral. All of these things he wants
me to open it up maYbe and look at that.

You're saying I.don't need to do that.
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I've got a statute that clearly says
that parénts inherit unless I find by

the preponderance of the evidence that a

"parent didn't provide support, and in

thisvcase this child didn't live. There
was no opportunity for him to provide -
support. He was faced withvaAwomaniWho
had:another mdn involved; had another
man on the Birth Certificate; So if I
open it up for him I'm opening it for
you to, you know, make all of those
arguments which are -sound and good. If
I dbn't opéh it up either'way, and I
just look at this statutéx then it tells
me, "Okavy. I've got two parénts . I
havé a deceaéﬁp_whosé minority was one
hour. I know the mother went through .
hell, so wé.don't have to worry ébout
ig. I'm looking at”this father. .What

did he do for that hour of that child's

life to enhance that child's life,

support the child, pay the child's
medical bills, buy -- -- you know, buy a
coffinv? What did he do when he found

out for sure he'was that child's
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biological father? What did he do in
the nature of support retroaetively? He
doesn't have to show up. What didrhe do
in terms of support under this
definition or it talks about "reasonably
provides support'and did not otherwise
provide for the needs of the decedent

during his or her minority.™" This

minority was a tiny spot in time, and it

may be arguably unreasonable for him to
have done that, but we know that the

child lived for an hour-. We know;at'

.some point he got a DNA test, and he

knew he was the dad. We know the child
had a Medic%id_bill. That's the only
type of financial support ‘that could
reasonably be paid because there's no

child support. The child incurred a

‘medical bill directly for --

unfortunately. And I'm surprised they
even turned in a bill to Medicaid
frankly for what happened, but. So I'm
trying to focus on if we're not going to
open this'statute up for him to talk

about prior to the birth and all that
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because it's not relevant, then I'm
going to have to -- and you don't want
me to open it up because you -- you
know, your client was not listed on the
Birth Certificate. He was prevented
from comin§'in, you know. So I just
léok_at the words, look at the words,
and‘What they mean,."Did thé pareht
support the child or the decedent during
his or her minority." That's what itfs
asking me. Did they provide reasonable
support, by the preponderance of the
evidenée, for the minority of the child?
And so that's why I'm asking because
we're going to have to when I decide
this case either go down that road where

it's just the plain words, these facts,

‘apply the facts, this is the result. Or

because the facts are so unusual do we
need to open it up and say, well,
reasonably provide for the needs because

of this particular situation where this

child only lives an hour do we say that

involves making sure the child had

proper medical care? Does that mean the
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child -- you know, should he have done
that? And like you said it would

require fafhers to go down and say, "I
need to do this while the child is in

utero," which is, you know, an absurd

result. So that's why I'm asking you

"because if I don't go down a road where

we can open it up a little bit for
interpreﬁatioﬁ, pull.in’éome of these
cases where it talks about a father's
constitutional right, and what their
obligations'are dnce théy,know they have
a child, if I just limiﬁ it narrowly to
this statute and don't look anywhere

else, then I'm confronted with support

‘during the child's minority. So I mean
I'm just -- I'm going to let you argue
it or -- I'm going to Tet Mr. Mar¢hbanks

address it, but I'm‘just”sort of
thinking out loud so that you-all can
kind of tell me what you think the law
should be on that.

SALVINT:

I have some thoughts, but I'm going to

let Mr. Read --
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COURT :

Okavy.

SALVINTI:

-- address it because he has --

COURT :

Okay. Thank you, Mr. Read.
READ: )
Yes, ma'am, thank vyou for hearing. With

regard to the question about that hour,
and the question about when he knew for
sure that he was the father, he was
joined as a statutory beneficiary in
this lawsuit, and as part  -of the
wrongful .death action those with

Medicaid proceeds or what Medicaid paid

.is included and considered in part of

that. So that would have been his

~participation within that- lawsuit would

have been that thing that closes thé
door, and that's the only thing'he
possibly could have done to have a role
such that it fulfilled that statute, and
I think it fulfills 1it. I think that
connects the dots, Your Honor, because

that's what 1t 1is. And - -
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COURT:

And so what you're'saying is those bills
phat came a part of the list of damages’
and --

READ:

That's correct.

COURT:

-- because they became a part of that, .

then the amount of the settlemént took

all of that into consideration?

READ:

It would have to,>Your Honor .

COURT :

- And -- okay. All right.

ﬁEAD:

And the.next -- the next point I would

like to raise,‘Your Honor, 1is that as
we're going thgough the statute I want
td retread a little bit of ground if I
can.

COURT :

Sure.

READ:

When we're talking about the gquestion

about whether the standard that The
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Court is applying under 15-51-40, and
we're saying that - I will restate it,
"If The Court determines by a
preponderance of the evidence that
pafent or parents»fails'to feasonably
prOVide support for 'the decedent as
defined in 63-5-205" -- which I'm going
to get down to in just a éeéond, and I
know that's been hit on for just -- for
a moment, but "and did not otherwise
pfovide for the needs of the decedent
during his or her minority." The point
here is that if that first is a legal
impossibility you don't even get to the

question about whether the minority --

what "minority" actually is because you .

have to be able to.satisfy that first -
part. The effort sﬁbﬁld'show that they

failed to reasonably provide support as

defined in 63-5-20 in order -- 1if that's

an impossibility it would be. an
impossibility for them to do both, and
both is what's required in the statute.

Do you see what I'm saying, Your Honor?

THE COURT:
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Uhfhuh.

MR. READ:
Sé you don't get to the ambiguity that
it'é talking about. 4

"THE COURT:
So “what you're saying 1is --- and you can
~construe this -- they have to meet both
of those rather than an "or"?

MR. READ:
‘Most assuredly.

THE COURT: N
So you're just éaying that_they have to
have met both of those exceptions in
this Statute['oﬁe-being the Family Court
statute and the other being "did not
otherwise provide for"?

MR . READE” |
That's correct.

THE COURT:
bkay.

MR.. .READ:
Dufing the minority, and that's the
ambiguity that they've seized on to say
that This Court haé to jump into that

hole. But This Court doesn't have to
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jump into that hole because we've got
clear law on the one side connected by

an "and" to this alleged ambiguity about

what a "minority" is. And, Your Honor,
past that 1f we actually -- and I khow
we've -- we have trod around the ectual
63-5-20 that it says to apply. First

off, in subeection (a), it states that

any able-bodied person capable of

earning a livelihood who shall without

just cause -- and we've talked about
that here for a while. So that's
another -- I believe the just cause

situation is being excluded, number one,
from the -- from the process. Being
told that you're not the father, the
systematic exclusion from the %nclusion
in the child's development I guess 1is
what you would say in utero, would be
just cause. Exclusion from the birth.
We have in their own Affidavit -- it's
not an Affidavit, but it is a brief, I
guess, written that Ms. Murphy has
verified. This i1s a reading from

Plaintiff's Memorandum in Support of the
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Motion to deny Mr. Collins proceeds.

And if I look at page three of 12 it .

states that Ms. Murphy did not

epersonally notified Mr. Collins as he

had shown no material interest in the
pregnancy. And what she's taiking about
is her due date and entering the
hospital and being induced. So she
actually prevented him from being there
and participating in that day. That's
"just cause" if we're talking about that
hour again, which we've also talked
about being satisfied by his inclusion
in the lawsuit. |

COURT:

Does that Affidavit at that point does

she believe he's the father, or does she

believe the other guy is the father?

READ:

.What she believed and what she says; I

think, are very different things in this
case, Your Honor.

COURT :

Okavy.

READ:
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‘She says -- well, she was driven to the

hospital by Mr. Fields, who was her
live-in boyfriend at the time. So °
whatever she believed, Mr. Fields was

present throughout this process instead

of Mr. Collins. -So the exclusion 1is

therefore complete. Now -- and we can

. get into the just cause gquestion, but I

just wanted to draw The Court's
attentibn to the "and" guestion to the
point that he waé involved in the
lawsuit she did have a fiduciary
responsibility. She was représenting

his interests; his damages were part of

‘the lawsuit as well, and that the

Medicaid gquestion would have been folded
into that. And then if The Court takes
it down to the just cause qﬁestion,
which we've been speaking about

L
directly, we thought - or briefly now
it's directly I guess, Your Honor, that
that also would justify The Court's

decision in favor of the Respondent Mr.

Collins.

THE COURT:

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 500 OF 524



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MS.

64

Thank you. }Ail right.

SALVINI: |

I just want to point out one other thing
before Mr. Marchbanks address, but if
The Court is going to even go down the
path of looking at that one hour then
The Court is chargéa with looking at 63-
5-20 (a) despite the 'argument aboutvthe
"and." And esSéntially what The Court
has to find if you take a look at that
statute is the definition of what
"reasonable support" would be during the
course of that hour. And, again, I'm
going to assert the argﬁment of a legal
impossibility because in reading that it
says,‘"reasonable support meahs amount
of ﬁihancial assistance, whiéh"when
combined with the support ofAthe.member

is reasonably\cépable of providing for

himself or herself,“”énd this is where T

want The Court to focus in on, "will
provide a living standard for the member
substantially equal to that of the

person owing the duty to support it."

- There's no living standard here, Your
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Honor. It was one hour of being -- and
I -- I do not want to hurt the parents
by going through this, but of being
essentially tubes forced in anything to
keep her from dying. . There 1is no livihg'
stahdard for The Court to get to, and if
The Court;isllooking at Medicaid, well;
his own childrén ére on Medicaid. I
mean 1f The Court is looking to whether
or not he offered to go down to the
office and say, nT 11 help reimburse, "
well, a lawsuit was started, and he was
joined in that lawsuit that would-
address'thétn But there is no living
standard here even iﬁ you-get down to
that definition, and that is where The
Court wouldnhave,to_go.

COURT:

. Right. And I'm -- I'm doing that

because I know that there's been some.
argument that I don't need to go out and
look at all these extraneous factors, I
jﬁst need to stick to the words of the
statute. . So if I get to that gquestion

despite the "and," it does talk about
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providing for the nééaé of the decedent
during his or her minority. It-doesn't
say at the same time. You know sb
that's whymlim,lpoking at this period of
time and what he did, if an?thing[ to
pay for the treatment that the doctors

were trying to do to save her life.  You

know did he,‘"This is my daughter.

These people were‘trying to help her
live. I have a job. Let me see, aé“
this -child's father, what I can do, even
if it's not but a 100 bucks," you know.
Or does he say, "It's Medicaid. I don't
have to. You know my other two children
are on Mediéaid. I'm not going to -- I
don't have to dQ that." You knbw I'm
looking at the bnly type qusupport>that
could have been'paid.énd that ..is paying
for thé medical care. ' You know thére's
no standard of living, you're right.
It's 1ikevproviding health insurance for
a child, it is élso~a'part of child
support, you know. It's something that
factors in to the amount, the amount you

have to pay, all of that. So that's the

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 503 OF 524



10
11
12
13
14
15
16
17
18
19
20
21
.22
23
24

25

MS.

THE

67
only need this little girl had, so if
I'm sticking strictly to this, and this
is only if we.gét,to that because of the
"and," that's why I'm looking at it.

And I understand-that would be an
unusual thing if someone did that and
said, "Well, okay, I'm going to go down
to the Medicaid office and do what I can
do to help defray some of the costs that

the state paid for my daughter." And so

I have to ask the question because it 1is

pertinent, I believe, to whét my job is,
which is to determine what level éf
support, if any, was paid.

SALVINI:

Yés, ma'am, and I think that ouf -- that

our position is that this lawsuit

commenced. That's~where -- that's where
we're headed. It's not a matter of --
there was not -- there was not a

conscious thought by Mr. Collins that
"My other kids are on Medicaid, and I
don't need to pay anything.™"

COURT : |

Right.
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SALVINT =
I think it was -- it was more of the
position of a lawsuit was going to

commence that was'goihg to address the

-~ hospital if there is any hospital bills

and what occurred as a result of the

death of this -- the child.

COURT :
Right. Okavy.
SALVINI:

And I think that we're focused.in
primérily on The Court maintaining the
integrity of the statute itself is.
because it specifically talks about‘the
support for the decedent. And
everything that Mr; Marchbanks Hhas
raised is support for a mother whd was

pregnant.

COURT-:
Okay. Thank you. Mr. Marchbanks.
MARCHBANKS :

Well, first of all,AYour Honor, I want
to kind of go back, and I made some
notes throughout the course of their

argument, and just touch on a couple of

JUDY’CONH’&,ASSOCIATES,INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 505 OF 524



10
11
12
13
14
15
16
17
.18
19
20
21
22
23

24

25

69

things. I think initially Ms. Salvini's
recitation of the facts does at least
give me pause and make me wonder 1if this
isn't a case because the facts éven

though there are some -- there are some

points that we agree on, there is a

skeletal Qérsion of things that We agree
on, which I tried to touch on, there 1is
obviously; based on what Ms. Sal#ini_
diséussed as far as the facts, there's a
lot of disagreement in some of fhe
things thét_éhe‘brought up . And . she
said that she didn't agree with what I
did, so clearly there's -- there's a
factual issﬁe involved.m The -- now,‘the
other thing that she touéhed'on that -I.-

want to mention is, you know, she stated

‘that nobody asked Mr. Collins to be

deposed during the process of the civil-
lawsuit, nobody sought him out, ﬁobody
did whatever. wWell, T would just like
to point out that, you know, while my
client didn't, she was being represented
by an attorney in Charleston who never

felt it reasonably important to depose
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~Mr. Collins. No defense lawyer in the

‘case, as you may imagine, with the

numbér of defendants and the type of
defendants that are involved here,Ayou
know, there's a slew of defense

attorneys, in looking at the facts of

the case nobody determined that his

input was necessary or even required.
COURT :

Well, was his damages included in the
settlement?

MARCHBANKS :

Well, and when it comes to that, you
know, the lawsuit -- his damages - - the.
lawsuit, the Plaintiff in the lawsuit is

Lauren Murphy, individualiy,wand the

estate of Tynslee, of which she is

Personal Representativeid Okay?A
COURT:

" Uh-huh.

MARCHBANKS :

And that circles back to Ms. Salvini's
statement that she, being the Personal
Representative, signed a Petition

stating that this settlement is in the
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best interest of all the statutory
beneficiéries, which is fine because in
essence what they're hinting at'there,
although they don't want to get

completely into it, I don't think, is a

collateral estoppel argument. What

they're hinting at is that sincé Ms .
Murphy made the determination that this
settlement of this lawsuit was in the
best interest of all statutory
bencficiaries she's already concluded
and The .Court should, you know, hold her
to it that she meant him, too. Okay.
But the issue is all the statutory

beneficiaries that 1s something that

:obviously has to be done in the

settlement of that suit, which involves
a different set of facts, it involves
different law éltoécther than what we're
doing here today. It's a whole
different issue. So effectively -- and
then as a matter of fact the very last
line of the Order;:Judge Verdin étatesL
you know, and the remainder of the

proceeds after all of the debts and
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legal fees and everything are taken out,
she instrucfs that the remainder of the
proceeds are to be,distributed in
accordance with law. Well, that's what
we're here for today is to determine how
the law should help us and instruct us>

in determining where these proceeds

should go. Se I don't know that that
really comes into play here. I think
we're going through -- Ms. Murphy has

been going through the proper channels
and the proper procedures to have this

addressed in an upfront and aboveboard

'manner. Now, that said, the other thing

that is interesting to me is how all of
a sudden we are reading 15-51-40 in its
entirety, and now we.'re engaged in the
diéﬁussion of the "andf and the "did not
otherwise provide for Lhe ﬁéeds of the
decedent during his or her minority.™" I
find it's interestihg that we're o
discussing that today, yet that was left
out of every brief that»théyhsubmitted

to The Court.

THE COURT:
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It's probably because I asked about it.
It's my little insertion into this
debate.

MARCHBANKS :

"And I appreciate The Court asking about

that, because I believe that phrase, as

I stated before, is critically

important. I do believe that that isu
what muddies the water im 15-51-40, and
I additionally believe that not only
does that get us over at least to the
Child Support Statute -- or I say Child
Support Statuté, it's not a Child
Support Statuﬁe, it's 63-5-20, the
obligation to support étatute. You know
one way or the other both of these
statutes are statutesmthat can be
interpreted 20 different ways. The
obligation to support statute may be the
basis uﬁoh which a child éuppoft |
calculation is made, but nowhere in this
sfatute dogs it specifically délineate
exactly how a person needs to support
the child. It.just says they have to.

And it says that 1f they don't they
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could suffer consequences for that. You

know here you have a situation where,
you know, The -Court has asked a few
times; you know, regarding after he
found‘oﬁt he was.the father what did he
do? He had done nothiﬂg.» And the whole
idea;of; you.know»—— the whole idea of
-- you know, putting him in a situation
where he waé advised by his attorneys
not to do anything, you know, that falls
short with me because well before he --
any Probate document was filed, well
before he §ogght out legal counsel this
child had passed. This child had been
buried. And“during that time and before
he was told, which may have been
correctly told, yoﬁ know, "Wait. Wait.
You don't need to do anything. Let's
figure out this thing shakes out before
you do anything, " wéll.before he was
told, to me if it's a legalb |
impossibility,‘for what? He's this
child's father. He has an obligation.
He has an obligation to support this

child whether that be emotionally,

JUDY COMP & ASSOCIATES, INC.

CASE NO.: 2016-000536 | RECORD ON APPEAL | PAGE 511 OF 524



10

11

12~

13
14
15
16
17
18
19
20
21
22
23
24

25

THE

MR.

75

financially; in any way shape or forﬁ
that he possibly c¢ould, he has an
obligation. These statutes are writpen
because he has an obligation as the

child's father, and he did nothing.

Now, my concern, and, again, now -- and

‘they've broadened this out in, you know,

are we going to take back in utero. You

. know that's an interesting argument.

~Well, let me ask yoﬁ this: One of the

things that I'm curious about, if we're
going to broaden it out liké that, is
this society needs fathers to stép up .
Our overarching -- one of our biggest
overérching problems in our country and
in our state and:our community 1is
fathers who do"not suppbrt, who do not
participaté, and are not involvedbin“the
lives of their children and in the lives
of their children's mofhers..‘

COURT :

So you're doing a public policy argument

now?

MARCHBANKS :

Amen.
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COURT:

OCkay.

MARCHBANKS:

Because if this case awardglhim 250,000
some odd dollars that's going tp'send a
message té any unwed father out there
that, "Hey, 1if something happens, if my
child suffers, I don't have to do
anything. If my child passeé away I
don't have to do anything, and I can
still make a lot of money."

COURT :

Buth”Mr.'Marchbanks, this is a very
unusual fact pattern. The typical case
that comes in here under this statﬁte is
one in which a child had lived and was
injured in a car acciden£ or killed in a
car accident and they neverpaid child
support.

MARCHBANKS :

Uh-huh. |

COURT :

And they come in here, and they'll savy,
"Yeah, I never paid child support, but,"

and otherwise -- and did not otherwise,
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they'11l say, I never paid child ‘'support,

but that child lived with me or lived

with my family or I visited that child

and brought, you know, tangible items,
clothes, diapers. I didn't pay child
support the way we've already -- you

kndw, looked at this statute is, okay.

They didn't pay child support, and they

didn't visit. They didn't pay -- bring
toys at Christmas. They didn't -- they

didn't do either one. So that has been
the common or routine interpretation of
this.whenAwe're trying to determine |

whether to limit or deny an inheritance ’

is did they pay .child support and if

~phey didn't, do they have a sufficient

evidence to say, "I didn't, but I did X,

Y, Z. 'I bought her a car when she was

17 "I did this. I did this. I did

this." So that's how that has been at
least applied‘in situations where a
child lives. In this oné; as we've been
talking about, we have a tiny 1little bit
of time, and the child éﬁpport analoéy

here I don't think can come into play
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unless you consider child éupport,-and I
haven't looked at the defiﬁition, to
also include providing, you know,
healthcare or, you know, medical care,
or -- you know, I don;t know. I'm just
trying to reach -- I'm trying to look at
it in the way the legislature intended,
and I'ﬁ trying to figure that out in
this very unusual set of circumstanbes.
And I apologize for interrupting you,

but Ivjust.

MARCHBANKS :

I think that's a very good point. .And I
think -- and a lot of times, you know,
it seems like you see -- even 1f child

support wash't paid there-is the
potential fof a recovery to some- degree
because the parent did do some things.
You know‘in this particular case we are
dealing with a very limited amount of
time that the child was alive. And just
to -- you know, just to keep it as
absolutely narrow as possible in the
very limited amount of time that the

child died or lived Mr. Collins did
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nothing. You know there's -- there's no
and, there's no this, that or that or

and this. It's zero. He contributed

nothing. Now, the -- now he had'plenty
-- he had plenty of opportunity. He had

plenty'of'time to step up in between the

time throughout this whole thing. And

in regards to Medicaid ——.and I'm going
to go back to an analogous case, and I
point that out. I certainly don't want
to mislead anybody, but in the analbgous
case of Rowe versus Reeves on page 784 -
- or on page South Carolina -- it's 392

South Carolina 154 is the exact cite of

‘this particular phrase. The wvery last

sentence, I believe, of that page says
that the father paid no medical expenses
because she was on Medicaid and did not
pay any living expenses bécause the
mother lived'with her mother and
received food stamps. "Howevef, this-
does not excuse father from contributing
more than $11 towards the mother's
pregnancy." Now, again, that's an

analogous case, but the reason those
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cases intrigue me is because the facts
are so similar.‘ And the analysis that
the courts go through in those cases
overlay this perfect. So, again, we're
in a situation where a father, if he has
divested his constitutional'right to
have a relationship with his child, how
in thé world does he have a right to
benefit from the child's death?

COURT : -

Ms. Sal§ini or Mr. Read,_doﬂyou want to
just addréss anything before we wrap it
up?

SALVINTI:

Your Honor, I just want to point Tﬁe
Court back'to Ms. Murphy's Petition that
she filed, and specifically she set
fofth in there asking The Coﬁft to )
consider denying Mr. Collins any of the
procééds'or substantially limiting that,
not because of what happéned during that

hour because she didn't point out what

-she thought he should have done, but

because she's asserting that he should:

have financially supported her and
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that's contrary to the law. I mean Mr.
Marchbanks wants The Court to take a
leap and adopt, which you can see does
nof - has no precedéntial value, the'
adoption casé law and statutes that just
don't apply here. They just don't. And

if The Court goes down that path to say

‘that somehow in the reading of a statute

that's plain in its language that he
should have been providing support for
the mother the law doesn't support that
at all. We're talking about the
decedent. This is a he said/she said.
I méan of course there are thé facts.

Everybody is going to say, you know,

“that they're wrong. They're going to

- argue about what - happened after that, I

THE

think they were together like I said
four or maybe five months, what happened
in the last poftibn of her pregnancy..
But the law‘simpiy just does not -- does:
not support that finding by The Court
whatsoever;v |

COURT:

Okavy. I'm going to take this of course
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under advisement, and in the next -- I

think we said ten days if you would look

to see 1f you can find some cases
anywhere that have similar facts,
similar statutes that have been
construed that would be most helpful.
And if you need more than ten days I
don't -- thatfs not a problem with me,
if you want to make it 15 that will be
fine. Do you want to do that?

MARCHBANKS :

Fifteen is fine, Your Honor.

COURT :

Okavy .
SALVINI:
Let's do 15.
COURT : |
Let's do 15.

SALVINTI:

‘"Just in case.

COURT :

Okay. All right.
MARCHBANKS :
Thank you.

COURT :
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Thank ydu. All three of you did a very
good. job on a very difficult situation.

(HEARING ADJOURNED)
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.STATE OF SOUTH CAROLINA )
) CERTIFICATE
COUNTY OF GREENVILLE )

I, DONNA B. FRIDDLE, a Notary Public; duly
éémmissioned and qualified in and for tﬁe
State of South Garolina, do hereby certify
that the Probate Court hearing was taken
before me on January 9, 2015 at 10:18 A.M.;

that said hearing was transcribed under my

direction; and that this transcript is a true

record of said proceedings. I further
certify that I am not of kin or counsel to
the parties in this case, am not in the

regular employ o0of counsel for any of said

:pa;ties, nor am I interested in the results

of this case.
IN WITNESS WHEREOF, I have hereunto set my
hand and affixed my official seal this

day of , 2015.

Notary Public for South Carolina

My Commission Expires: 01/30/16
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Greenville, South Carolina

~www.greenvillecounty.org/probate

Greenville
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July 15,2014

M. Charles W. Marchbanks, Jr.
Attorney-at Law

1225 South Church Street
Greenville, SC 29605

RE: Estate of Tynslee Elizabeth Fields, Deceased
Probate Court File No. 2012ES2301718

Déar Mr. Marchbanks:

‘We are returning the Petition to Deny Respondent Wrongful Death Proceeds. Upon
review, Judge Sauvain advises it-appears a Motion: would be filed in the Court which is hearing
the Wrongful Death action. '

- If you have any q'uéstion‘s,_ please call.

. Sincerely yours,

| gt it

2 Estate Division :
(864) 467-7179
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Mental Health Division e 301 University Ridge, Suite 5600, » Greenville, SC 29601 #(864) 467-7085
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