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STATE OF SOUTH CAROLINA )
‘ ) IN THE COURT OF COMMON PLEAS
- COUNTY OF CHARLESTON ) . '
)
South Carolina Lawyers Weekly, ) Case No. 2015-CP-10-5757
By and through its principal, ) "
Dolan Publishing Company, )
)
Plaintiff, )
) ORDER
v. ) .
. ) = . =2
Scarlett Wilson, Solicitor of the Ninth ) | 5
Judicial Circuit, an elected public official, ) ! w
) =
Defendant. ) |
) =
I g

: ™y TN
—_—4
This matter has come before this Court pursuant to the Defendant’s Motiin to Dismis3.

Pi—

This Court cafefully coﬁsidered the notions and memoranda filed by the parties prior to the
hearing of the motions on January 7, 2016, in Charleston. Based upon the motion and
memoranda and consideration of the argument at the hearing, this Court grants the Motion and
dismisses this case. The reasohs for this ruling are discussed below.
BACKGROUND
Plaintiff requested that the Defendant Wilson produce any records relating to disciplinary
complaints against her or action taken against her as a member of the Bar. Ms. Wilson denied
the request stating that she is not, personally, a “public body” under FOIA, that her personal
records are not “public records,” that they are exempt from disciosure and for the other reasons
set forth in her response of July 28, 2015. Her letter noted that grievances had been filed against
her by some people who disagree with her and that the Office of Disciplinary Counsel had

recommended their dismissal. Accordingly, no formal charges have been filed against her.
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GROUNDS FOR DISMISSAL

At the outset, Ms. Wilson contends that she is not a “public body.” ~Under the Freedom
of Information Act, rights to inspect or copy public records are limited to those of a “public
body.” S.C. Code Ann. §30-4-30(a) (“[a]ny person has a righi to inspect or copy any public
record of a public body”). ‘“Public body’ means any department of the State, a méjority of
directors or their representatives of departments within the executive branch of state government
as outlined . . .” §30-4-20(a). Ms. Wilson contends that this rule applies to agencie§ rather than
individuals. Ms, Wiison asserts -that the documents that Lawyers Weekly seeks are those
belonging to her, personally, rather than 'to the Solicitor’s Office. She contends that the Rules for
Lawyer Disciplinary -Enforcement governing those documents apply to lawyers rather than to
public bodie§ citiné Rule 2, RLDE, Rule 4413, SCACR. A “lawye£” is “anyone admitted to
practice law in this state . . .” |

This Court need not reach this issue because even if Ms. Wilson were a public body

subject to FOIA, the documents Lawyer’s Weekly seeks are not “public records” under that

_statute. Even if they were public records, they would also be exempt under FOIA. These

grounds are discussed below.

Under FOIA, “[p]ublic record” includes all . .. documentary materials regardless of
physical form or characteristics prepared, owned, used, in the possession of, or retained by a
public body. . . .” §30-4-20. The definition expressly stétes that “other records which by law are
required to be closed to the public are not considered to be made opeh to the public under the
pfovisions of this act.” RLDE Rule 12 closes the documents at issue to the public as discussgci

below.

2
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Lawyers Weekly wrongly asserts that Rule 12only limits the disclosure of documents by

the Commission on Lawyer Conduct and the Office of Disciplinary Counsel. Instead, the Rule

-makes the documents at issue here nOn—pubfic because formal charges have not been filed.

RLDE Rule 12 of Rule 413 prohibits the Commission on Lawyer Conduct, the Office of
Disciplinary Counsel and the Supreme Court and their staffs from revealing the existence of a j
complaint against lawyer “while the matter remains confidential,” except as provided in that law.
Copy attached along with 2015 amendment. During that period of conﬁdentialit-y, the complaint
is expressly non-public. Rule 12(b)(If formal charges are filed against the lawyer, the matter
“shall become public 30 days after the filing of the answer” tg the charges (emphasis added)).
The Rule limits the circumstances under which the Commission oﬁ Lawyer Conduct is
authorized to release the documents. Rule 12(c)(protection of person or public, violation of
criminal law, etc.).

Whether the lawyer may release the documents during the éeriod of confidentiality is
discretionary with him or her. Rule 12(d) states that a lawyer “may reveal” the filing of a
complaint by a client to establish good cause for withdrawal as counsel, and if the complaint is
confidential, the Rule states that the “lawyer may elect to give opposing counsel notice of the
motion only without revealing ihe existence of the complaint.” (emphasis added). The court
will seal the record or delete references to the complaint from the record if the lawyer requests
that records related to the motion be sealed. Rule 12(d). More generally, the lawyer may sign a
waiver for the Commission to release the complaint. Rule 12(c)(3). Accordingly, under the
Rule, the Complaint and related documents are not public during the period of confidentiality,
and the lawyer may not be compelled to disclose then. Therefore, Ms. Wilson may not be

compelled to release the documents at issue. -

3
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This reading is in accord with an Opinion of the Office of the Attorney General which
determined that complaints and related documents were not subject to FOIA. Ops. Atty . Gen.
June 24, 1981, No. 81-60, 1981 WL 96586. Although the Opinion predated the current RLDE,
thev pertinent parts of FOIA remain the same. That Opinion determined that disciplinary files are
not “public records” under §30-4-20(c) because they are “records which by law are required to
be closed to the public” under the former Rule on Disciplinary Procedure section 20A. As noted
in that Opinion, “[t]he rules of the South Carolina Supreme Court carry the force. and effect of
law.' See, §§30-4-20(c). 40-5-20 and 40-5-50 . .. .” The Opinion further concluded \that the
files would also be éxempt from disclosure under ‘section 30-4-40(4) (“[m]atters specifically
exempted from disclosure by statute or law”) and under 30-4-40(2) (“unreasonable invasion of
privacy”). | |

Although the FOIA request at issue in the Opinion was directed to the former Board of
Commissioners, the conclusion would be the same as to the Ms. Wilson. ! .The documents are
not public because no formal charges have been filed, and even if they were, they are exempt
from disclosure. The records are closed to the public under Rule 12 and may not be oi)ened under
FOIA as set forth in the definition of public record. Nothing in this Rule or FOIA indicates that
a person may make a FOIA request of a lawyer to produce complaints closed to the public under
Rule 12. Such documents are even beyond the power of a Judge to release under the above

provisions of that Rule.

! Although this Opinion is not binding upon this Court, it “should not be disregarded without
cogent reason.” S.C. Dept. of Social Services v. Johnson, 688 S.E.2d 588, 593, 386 S.C. 426,
436 (S.C.App.,2009) quoting Price v. Wart, 280 S.C. 510, 513 n. 1, 313 S.E.2d 58, 60 n. 1
(Ct.App.1984). Johnson found that referencing an opinion of the Attomey General “instructive”
as to the application of a statute. That Opinion regardmg FOIA is certainly consistent with the
state of the law today and instructive on the issue.

4 .
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The Complaing contends that Ms. Wilson waived confidentiality by referring generally to
the filing of grievances against her and their dismissal. Nothing in Rule 12 creates a waiver of
conﬁdentialAity except, as noted above, when the Lawyer signs a Waiver for the Commission on
Lawyer Conduct to release documents. Rule 12(c)(3). Ms. Wilson’s general reference in her
letter to Lawyers Wéekly is not a waiver under Rule 12 and does not alter the ﬁon-public nature
of the documents.under Rule 12. “A waiver is a voluntary and intentional ‘abandonment or
relinquishment of a known right.” Janasik v. Fairway Oaks Villas Horizontal Property Regime,
415 S.E.2d 384, 387, 307 S.C. 339, 344 (S.C.,1992). Certainly, Ms. Wilson’s letter had no intent
whatsoever to waive confidentiality when she invoked the Rules on Lawyer Disciplinary
Enforcement in her respénse letter and made quite clear that she belie§ed, and correctly so, that
the documents sought are not public.

Eveh if the docufnents were “public records,” they are exempt from disclosure. Under
§30-4-40(a), “[a] public body may but is not required to exempt from disclosure the following
information: . . .

(2) Information of a personal nature where the public disclosure thereof would constitute
unreasonable invasion of personal privacy. . .

(4) Matters specifically exempted from disclosure by statute or law.

The Complaints and related documents are expressly exempt under Rule 12, and therefore are
exempt from disclosure under §30-.4-40(a)(4).' This conclusion was reached by the above
Attorney General’s Office Opiniqn, and it is still the law.

Further, the disclosure of the records would also be an unreasonable invasion of personal
privacy under §30-4-40(a) because Rule 12 protects against disclosure of complaints against a

lawyer unless formal charges are made and none were filed here. The provisions of Rule 12

5
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directing a court to take steps to prevent disclosure: when a lawyer is withdrawing from
representation, certainly indicate an intent to make the matter private.
CONCLUSION
Plaintiff seeks documents of Ms. Wilson that are beyond the scope of FOIA and are
expressly non-public under the Appellate Court rules. Therefore, this case must be dismissed.
For all of the foregoing reasons, IT IS ORDERED THAT the Defendant’s Motibn to

Dismiss be granted and that the Motion for Summary Judgment of the Plaintiffs be denied.

Q H@&QM\

AND IT IS SO ORDERED.

febmary A, 2016 \Y
./ R. MARKLE DENN_

df\a/rleg"'vn , South Carolina Circuit Court Judge

6
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Case No. 2015-CP-10-5757
South Carolina Lawyers Weekly
Plaintiff,

ORDER
Scarlett Wilson

e e N et e N e e (e S S N S S

Defendants.

IN THE COURT OF COMMON PLEAS

This matter comes before me upon Defendant’s Motion for
Reconsiderétion, dated 2/25/16. After fully considering said Motion, this Court
finds no need for oral argument in this matter and therefore the Motion for
Reconsideration is DENIED;

AND IT IS SO ORDERED!

R. MARKLEY DENNIS, JR.
Presiding Judge\,

Charleston, South Carolina

February 29, 2016
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STATE OF SOUTH CAROLINA

) .
B ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
South Carolina Lawyers Weekly, ) CIVIL ACTION COVERSHEET
By and through its principal, )
Dolan Publishing Company, )
Plaintiff(s) ) ;
) 2015-CP - 10- 5\D7)
Vs, )
_ )
Scarlett Wilson, Solicitor of the Ninth Judicial )
Circuit, an elected public official,. ) :
)
)
)
)
Defendant(s) ) X D,
Submitted By: Desa Ballard ‘ SCBar #: 00498 “.\ 2
Address: Post Office Box 6338, West Columbia, SC 29171  Telephone #;  803.796:9299
Fax #: 803.796.1066
Other: ‘
E-mail: desab@desaballard.com;

| _ service@desaballard,com
NOTE: The coversheet.and inforimation contained herein neither replaces nor supplements the filing and setvice of pleadings or other pajpers as”

required by Iaw., Thisform is required for the.nséof ‘the Clerk of Court for thé purpose of docketing. It must'be filled out completely, signed,
and-dated. -A copy ofithis coversheet must be served on/the deféndant(s) along with'the Summons:and Complaint.. ’ '
DOCKETING INFORMATION (Check all-that apply)
» *If Action is Judgment/Settlement. do not complete.
] JURY TRIAL demandéd in complaint. NON-JURY TRIAL.demanded in complaint.
[ This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Ruiles.
X] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This case is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

X<

Contracts “Torts - Professional-Malpractice Torts— Personal Injury Real Propérty
-4 Constructions (100) O Dental Malpractice (200) [ Assault/Slander/Libel (300) ' Clim & Delivery, (400);
] Debt-Collection-{1 10) [0  Legal Malpractice (210) [0 Conversion (310) ml -Condemnation (410).
O Employment (120) [0 Medical Malpractice (220) [0 Motor Vehicle Accident (320) O Foreclosure (420):
O General (130) " Previous Notice'of Intent Case # 0 Premises Liability (330) O v‘Mechanicfsi»L{en{(f430’).
O . BreachofContract (140)  20___-NI- - ' (0  Products Liability (340) [ Partition (440)
O  Other(199) [0 Notice/FileMedMal (230) [0  Personal Injury (350) [ "Possession:(450)
[0 Othér(299) ] Wrongful Death (360): [0 Building Code Violation (460)
o O Other (399) [ - Othier (499)
Anmate Petitions Administrative Law/Relief J udg‘mem's/'SettlementS‘ Appeals
- O PCR:(500) {J  Reinstate Drv. License(800) [l Death-Setilement (700) [T Arbitration (900)
[ Mandamus (520) {0 Judicial Réview (810) [0 Foreign Judgment (710Y [J Magistrate-Civil (910)
D Habeas Corpus-(530). O Relief (820) [ Magistrate’s: Judgment (720) ] Magistrate-Criminal (920
I Other.(599) R - Permanént Injunicticn (830) [J Minor Settlenient (730) O Municipal (930)
o . [0  Forfeiure-Petition (840) [1 Transcript Judgment (740) [0 Probate Court (940
[J ; Forfeiture—Consent:Order (850) [  Lis Pendens (750) O sCDOT.(950)
[ Other(899) [ Transfer ofSlr,ucturedy [ Worker's'Comp (960)
Settlement Payment Rights [d Zoning:Board (970)
Appiication (760) O Public.SerVice'Cbmm._(990)
Special/Complex /Other X {1 Confession of Judgment (770) [0 Employment Secuity Comm (991)
U Environmental (600) O  ‘Plisrmaccuticals (630) [ :Petition for Workers
0 Automobile Arb.:(610) [0  Unfair Trade Practices (640) Compensation Seftlernerit O . Other (999)
] S ' ) Approval (780)
(] Medial:(620) [0 Outzof State Depo;;_it:ipns‘(650) [ Other (799)
1 Other :(699) O

CQEEA 1234 (102014

Motion to'Quash Subpoega i
an Om-of-Coumy'AélionmA 008

‘T),.._,:.. : S o}



[0  Sexual Predator (510)

Submitting Party Signature: WM W Date: /°~°!1 15

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
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FOR MANDATED ADR COUNTIES ONLY

Aiken, Allendale, Anderson, Bamberg, Bamwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York '

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210® day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120

days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.) ‘

Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g Morfgage fdreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation. '

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA

)
B ) IN THE COURT OF COMMON PLEAS:
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) Case No. 2015-CP-10-
South Carolina Lawyers Weekly, )
By and through its principal, )
Dolan Publishing Company, )
‘ ) SUMMONS
PLAINTIFF ) (Non-Jury)
- )
VS. )
| ) =2
Scarlett Wilson, Solicitor ) < s oo
Of the Ninth Judicial Circuit, ) \ w8
An elected public official, ;g =
DEFENDANT ) | of =
) <
d [ i g "
TO THE DEFENDANTS ABOVE NAMED: \ © -

YOU ARE HEREBY SUMMONED and require,d‘to‘ answer the:Complaint in this action, a

copy-of which is hereby served upon you, and to serve a copy of your Answer to said Complaint on
the plaintiff’s counsel at her office at P.O. Box 6338, West Columbia, South Carolina 29171, within

thirty (30) days after the service hereof, exclusive of the day of service, and if you fail te answer the

Complaint within the tirive aforesaid, judgment by default will be rendered ‘against you for the relief’

demanded in the Complaint,

7/7”/ /W

Desa Ballard’
Harvey M. Watson III

Ballard & Watson

Post Office Box 6338

West Columbia, South. Carolina 29171
.Telephone 803.796.9299

Facsimile 803.796.1066
desab@desaballard.com
harvey@desaballard.com

’ ATTORNEYS FOR PLAINTIFF
October 21, 2015
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STATE-OF SOUTH CAROLINA
COUNTY OF CHARLESTON
South Carolina Lawyers Weekly,
By and through its principal,
Dolan Publishing Company,
PLAINTIFF
VS,
Scarlett Wilson, Solicitor
Of the Ninth Judicial Circuit,
An elected public official,

DEFENDANT

IN THE COURT OF COMMON PLEAS _,

NINTH JUDICIAL CIRCUIT o % PR
Case No. 2015-CP-10- C}L ()t\’: ?) (J,;F
Ve - iy
—'E’:,‘L(‘/«” %3\ {‘:::\
A '07‘2:— v e
B " S
COMPLAINT . oh 2,
(Non-Jury) G
\\_ ‘/\.;’ -
A\

SUIT FOR DECLARATORY JUDGM&NT‘
AND INJUNCTIVE RELIEF UNDER THE
FREEDOM OF INFORMATION ACT

Plaintiff, seeking, relief from this court, complains against the Defendant and alleges:

1. Plaintiff is a corporation. organized and existing under the laws: of & State other

than South Carolina which publishes a variety of newspapers for subscribers,

some of which are distributed in South-Carolina.

!

2. Defendant is anelected official of the State of South Carolina, serving as Solicitor

of the Ninth Judicial Circuit, electéd by the electorate of the Ninth Judicial

Circuit. She is a full-time-émployee of the State of South Carolina and. has such

duties as -are assigned. to her by law in the State of South Carolina, including the

duty: to receive and administer county funds within her circuit.

3. In order to hold her elected office, defendant is required to be a member-of the

‘South Caroliria Bar, licénsed to practice law in South Carolina:

1
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. On information and belief, defendant does not maintain a private practice of law
and has no private clients. Any legal services she provides are provided as a

public officer of the State.

. Defendant is a public official and her office constitutes a “public body” as defined
by the South Carolina Freedom of Information Act (FOIA), S.C. Code Ann. §§

J

30-4-10, et seq. (Rev. 2007).

. FOIA states its purpose expressly with § 30-4-15:

The General Assembly finds that it is vital in a democratic society
that public business be performed in an open and public manner so
that citizens shall be advised of the performance of public officials
and of the decisions that are reached in public activity and in the
formulation of public policy. Toward this end, provisions of this
chapter must be construed so as to make it possible for citizens, or
their representatives, to learn and report fully the activities of their
public officials at a minimum cost or delay to the persons seeking
access to public documents or meetings.

. On information and belief, Defendant is required by S.C. Code Ann. § 30-4-20 to
maintain all books, papers, and other documentary materials regardless of
physical form or characteristics prepared, owned, or used in the possession of or

retained by a public body.

. Any records received by Defendant from the Office of Disciplinary Counsel or
the Commission on Lawyer Conduct which relate to her conduct as a public
official are required to be maintained in accordance with the Public Records Act

of South Carolina and as such are “public records.”

. On or about July 10, 2015, Plaintiff made request to Defendant to inspect and

copy any records relating to any disciplinary complaints made against her or
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10.

11.

12.

13.

14,

action taken with respect to her as a member of the [South Carolina] bar. A copy
of the FOIA request is attached hereto and incorporated by reference as Exhibit

A.

The records requested by Plaintiff are “public records” under the FOIA, and by
law they must be made available for inspection and copying by persons requesting
such, unless the records, or portions of the records, are exempt from mandatory

disclosure by law.

Defendant answered the request, acknowledged that the FOIA required that her
office maintain public records and permit inspection by the public, subject to
exceptions set forth therein. A copy of Defendant’s FOIA response is attached

hereto and incorporated by refe{ence as Exhibit B.

Defendant’s answer to the request was on her official letterhead, not personal
letterhead maintained by her privately, and on information and bellief was
prepared either by her or someone acting on her behalf who is an employee of the
State or County. As a result, the document provided to Plaintiff as Exhibit B is a

public document as defined under state law. -

Notwithstanding the FOIA requirement that public records be made available for
inspection and copying, Defendant refused the request for public records she is

required to have maintained.

Defendant set forth four purported exemptions to justify her refusal to produce the

public documents requested.
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15.

16.

17.

18.

19.

Reason one was that “Ms. Wilson is not personally a ‘public body’. Likewise her
personal records regarding such matters are not included under the definition of a
‘public record’ of ;1 ‘public body’ as contemplated by Section 30-4-20.” That
reason is incorrect and does not provide an applicable exemption from disclosure

pursuant to Plaintiff’s lawful request.

Defendant is a public official whose only legal services are provided in her

capacity as a public official. She does not provide legal services in private

matters. Any documents from the Office of Disciplinafy Counsel and/or the
Commission on Lawyer Conduct received by her relate wholly to her conduct in

her capacity as a public official and are thus public documents.

The public has an interest in being informed regarding regulatory complaints
made against public officials, including those who are elected directly by the

electorate, and the disposition thereof.

By virtue of her holding public office, any documents prepared by Defendant to
respond to any inquiries from the Office of Disciplinary Counsel, using her public
office resources and/or staff, and/or prepared on official letterhead of her office,
are public .documents subject to FOIA. Similarly, such documents as relate to her

performance as a public official are public documents subject to FOIA.

Reason two advanced by Defendant to support her refusal to comply with the
FOIA request was that Rule 12 of the Rules on Lawyer Disciplinary Enforcement
(Rule 413, SCACR) provide confidentiality of the requested materials. That
reason is unjustified and based on an improper application of the cited rule, which

does not provide an exemption from disclosure for defendant.
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20.

21.

22.

23.

The only liﬁitation on disclpsure provided by Rule 12 relates to staff and officials
with the Office of Disciplinary Counsel and/or the Commission on Lawyer
Conduct, which are offices of the Soﬁth Carolina Supreme Court. The South
Carolina Supreme Court is charged by state constitution with the obligation to
regulate the practice of law and the conduct of practitioners who are licensed tb

practice law.

Reason two also asserted that the information sought was of a personal nature and

therefore exempt from disclosure pursuant to § 30-4-40(a)(2). That reason is
likewise incorrect and does not provide an exemption from disclosure for the

reasons discussed regarding her first claimed exemption.

Reason three asserted that denial was premised on the request having been made
for matters specifically exempted from disclosure by statute or law, citing to § 40-
4-40(a)(4). In making that assertion, Defeqdant did not reference any statute or
law which purportedly acted as a specific exemption from disclosure for the
requested public documents. Notwithstanding that deficiency, that reason is
incorrect and does not provide an exemption from disclosure as no such statute or

law is applicable.

Reason four asserted that disclosure of the requested public documents would
violate the attorney-client privilege, citing to § 30-4-40(a)(7). No explanation

was provided as to what “client” was involved, -or the nature and extent of any

supposed confidential communications of a professional nature between attorney

and client, as would be necessary to even potentially constitute a privileged
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24.

25.

26.

27.

28.

communication. Thus none of the documents requested are protected by attorney-

client privilege.

After refusing to disclose the actual documents requested, defendant nevertheless
described the nature and content of at least some of the documents, referencing
the existence of grievances that had been filed against her “at the behest of
disgruntled criminal defense lawyers who disagree with her management of the

Solicitor’s Office and in some cases dealing with her handling of cases.”

Defendant’s statement acknowledges that she has documents in her possession
that are responsive to the FOIA request. Any documents received by Defendant
which relate to her handling of the management of her office and in the handling

of closed cases would be public documents under FOIA.

Defendant went further, however, and indicated that “the South Carolina Office of
Discipliﬁary Counsel thoroughly investigated these matters and recommended
dismissal of all of these charges. Furthermore, Independent Investigative Panels
of the Commission on Lawyer Conduct considered these matters and have never

found that she engaged in any ethical misconduct.”

In so doing, Defendant waived any claim to confidentiality or inability to disclose
the records themselves that she might have otherwise been able to assert as to the

public documents sought in the FOIA request.

The exemption asserted by Defendant for denying Plaintiff’s request for access to
public records in its possession is at variance with the exemptions from

mandatofy disclosure permitted under the FOIA for law enforcement and public
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29.

30.

31

32.

33.

safety agencies, S.C. Code Ann., section 30-4-40(a)(3), and in disregard of
decisions of the Supreme Court of South Carolina and the South Carolina Court

of Appeals construing those statutory exemptions.

Defendant’s wrongful denial of Plaintiff’s request for access to public records is a
wrongful denial of requests by citizens for access to public records in the
possession of Defendant. The very format of Defendant’s response confirms the

public nature of the documents sought, and the need for public disclosure instead

of selective, arbitrary disclosure of portions thereof.

Plaintiff is informed and believes that it is entitled to an order declaring that

Defendant’s denial of Plaintiff’s request for access to public records for the reason

stated is a violation of the FOIA.

A violation of the FOIA is an irreparable injury for which no adequate remedy at
law exists, and Defendant’s violation establishes the appropriate threshold for

injunctive relief pursuant to S.C. Code § 30-4-100.

Plaintiff is informed and believes that it is entitled to an order permanently
enjoining and restraining Defendant fr.om continuing to violate the FOIA by
asserting exemptions from mandatory disclosure that are not authorized by law,
and failing and refusing to provide Plaintiff access to the public records it seeks in

this action.

Plaintiff is informed and believes that in the event it prevails in whole or in part it
is entitled to recover reasonable attorney fees and costs associated with this

action.
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WHEREFORE, Plaintiff prays that this Court find that Defendant has violated the
South Carolina Freedom of Information Act by wrongfully denying access to public
records in its possession; enter an order declaring that Defendant has violated the
Freedom of Information Act, and that such a vidlation constitutes an irreparable injury for
which no adequate remedy at law exists; enter an order permanently enjoining and
restraining Defendant from continuing to violate the Freedom of Information Act by
asserting exemptions from mandatory disclosure not contained in the Freedom of
Information Act, and from continuing to withhold from P.laintiff those public records
requested by it; award Plaintiff its reasonable attorney fees and the costs of this action;
and grant such other relief as may be appropriate.

W rtotr—

Desa Ballard N
Harvey M. Watson III

BALLARD & WATSON

Post Office Box 6338

West Columbia, South Carolina 29171
Telephone 803.796.9299

Facsimile 803.796.1066
desab@desaballard.com
harvey@desaballard.com

ATTORNEYS FOR PLAINTIFF

October 21, 2015
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From: Phillip Bantz «
Sent: Friday, July 10, 2015 9:37 AM '

To: wilsons@scsolicitor9.org

Subject: FOIA Request

Solicitor Wilson,

-, This is a request under South Carolina's Freedom of Information Act for an opportunity to inspect and copy any
records relating to any disciplinary complaints made against you or action taken with respect to you as a
member of the bar. The F QIA provides you with 15 working days to issue a written response to this request.

Respectfully,

Phillip Bantz

Staff Writer

North Carolina Lawyers Weekly

- -South Carolina Lawyers Weekly . T

Teleplione: 910-791-3320 [ :
Toll free: 800-876-5297 ext-2950

glu’lliQ.bamz(a)nc]a\zyersweek]y.com

www neclawyersweekly.com

www.sclawversweekly.com

ROA 020




State of South Carolina

Berkeley:County
300-B California Avenue
Moncks Comner, SC 29461
Phone (843) 723-3800 cxt4529°
Fax (843) 719-4588.

Charleston County
101 Meeting Street, Suite 400
Charleston, SC29401
Phone (843) 958-1900
Fax (§843) 958-1905

SCARLETT A. WILSON

Solicitor, Rinth Judicial Cireuit

To:  Phillip Bantz.

From: Solicitor’s Office, Ninth Judicial Circuit
"Re:  FOIA Request Response

Date: July 28, 2015

We are in receipt of your FOIA request and hereby respond within the mandated petiod.

The South Carolina Freedom of Information Act (FOIA) requires ‘that this office, as a
public body, make aviilable to the public, upon request, any “public record” kept during
the normal course of our business (with exceptions expressed in the statute). See S.C.
Code Ann. §30-4-30 (1976).

While broad in' scope, the South Carolina’s outlines several specific exceptions to it
mandate of disclosure. S.C. Code Ann. §30-4-40(a)(4) states that “matters. specifically
exempted from disclosure by statute or law” aie exempt from FOIA disclosure.

Your request is hereby denied on the following grounds. Your fequest is. regarding
Scarlett Wilson’s personal status: as a member of the South Carolina Bar. While the
Solicitor’s Office is a “public body” and subject to FOIA, Ms. Wilson is not personally a
“public body:” Likewise, her pérsonal records regarding such matters.are not included
under the definition of a “public record” of a “public body” as contemplated by §30-4-20
(1976).

Even if Ms. Wilson and these records were considered “public,” we invoke the following:
exemptions. '

e §30-4-40(a)(2) / Rule 413, SCACR Lawyer Disciplinary  Enforcement, Rule 12
(Information of a Personal Nature / Access to Disciplinary Enforcement).

e §30-4-40(a)(4) (Mdrwrs'.speciﬁcaﬂy exempted firom disclosure by statuté or law)

o §30-4-40(a)(7) (Material that would violate attorney-client vélationships)

In the last year-a number of grievances have been filed against Ms. Wilson by or
at the behest of disgruntled criminal defense lawyers who disagree with her management
of the Solicitor’s Office and :in some cases with her handling of cases. The South
Carolina Office of Disciplinary Counsel thoroughly investigated thése mattefs and
recommended dismissal of all of these charges. Furthermore, Independent Investigative
Panels of the Commission on Lawyer Conduct considered these matters and have never
found that she engaged in any ethical misconduct. Moreover, she ‘has never beén
sanctioned or disciplined. ' ' :
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
CASENO.: 2015-CP-10-5757

South Carolina Lawyers Weekly, etc.,
: Plaintiff, FORM AND COVERSHEET

VSs.

Scarlett Wilson, Solicitor, etc.,

)
)
)
)
)
) MOTION AND ORDER INFORMATION
)
)
)
)
)

Defendant.

Plaintiff’s Attorney: Defendant’s Attorney:

J. Emory Smith, Bar No. 5262
Desa Ballard, Esquire ' [counsel for Judges]
Harvey M. Watson, III, Esquire, Bar No. Address:

Office of the Attorney General
Address: P.O. Box 11549

Ballard & Watson Columbia, SC 29211

Phone: 803-734-3680 Fax803-734-3677
Post Office Box 6338 E-mail; esmith@scag.gov
West Columbia, SC 29171 Other: See attached sheet

Phone: 803-796-9299

Fax 803-796-1066
E-mail: desab@desaballard.com

harvey@desaballard.com

Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[CJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and IiI)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITI)

SECTION I: Hearing Information
Nature of Motion: Motion to Dismiss
Estimated Time Needed: 15 minutes Court Reporter Needed: [XJYES/] ] NO

SECTION II: Motion/Order Type
[_JWritten motion attached '
[CJForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [ ] Plaintiff /_] Defendant Date submitted

SECTION III: Motion Fee
PAID - AMOUNT: §
] EXEMPT: (] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
[] Indigent Status ] State Agency v. Indigent Party
[] Sexually Violent Predator Act [ ] Post-Conviction Relief
[ Motion for Stay in Bankruptcy
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] Motion for Publication [ | Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[ other:
JUDGE’S SECTION

[J Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. .
[] Other: Date:

CLERK'’S VERIFICATION
Collected by: Date Filed:

[ MOTION FEE COLLECTED: $
] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
South Carolina Lawyers Weekly,
By and through its principal,
Dolan Publishing Company,

Plaintiff,

Scarlett Wilson, Solicitor of the Ninth
Judicial Circuit, an elected public official,

Defendant.

IN THE COURT OF COMMON PLEAS

Case No. 2015-CP-10-5757

v. MOTION TO DISMISS

Without waiving any jurisdictional or other defenses to this complaint, the Defendant

Scarlett Wilson, Solicitor, moves for the dismissal of the Complaint herein pursuant to Rule

12(b)(1) and(6), SCRCP, in that, this Court lacks jurisdiction over the subject matter, and

Plaintiff has failed to state facts sufficient to constitute a cause of action because the request at

issue is not subject to the Freedom of Information Act (S.C. Code Ann. §30-4-10, ef seq) and

enforceable for reasons that include the following:

1.

The request at issue was made of the Solicitor in her official capacity but the
documents sought belong to Ms. Wilson in her personal or individual capacity.
For the purposes of this request, at least, the Solicitor is not a “public body” under

§30-4-20(a).

. The documents sought are not records of the Office of the Solicitor.

The documents sought are not “public records™ under §30-4-20(c).
The documents sought are confidential under RLDE Rule 12, SCACR Rule 413,

Even if, arguendo, the documents were public records, they would be exempt from
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disclosure under §30-4-40(a)(2)(unreasonable invasion of personal privacy) and §30-
4-40(a)(4)(exempt from disclosure by law) because of the applicability of Rule 12 of
Rule 413.

7. Even if, arguendo, the documents were public records, any information therein
which would violate attorney-client privilege or work product would be exempt from
disclosure pursuant to §30-4-(a)(7).

For the foregoing reasons, the Defendant respectfully requests that this case be dismissed.

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT D. COOK
Solicitor General
S.C. Bar No. 1373

J. EMORY SMITH. JR.
Deputy Solicitor General
S.C. Bar No. 5262

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Fax)
csmith@scag.gov

-
e

November 20, 2015 Counsel for the Solicitor
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY :‘OF CHARLESTON

South Carolina Lawyers Weekly,
By and through its principal,
Dolan Publishing Company, MEMORANDUM IN OPPOSITION TO
' MOTION TO DISMISS

PLAINTIFF
Vs,
© Scarlett Wilson, Solicitor
Of the Ninth Judicial Circuit,

An elected public official,

DEFENDANT

Plaintiff South Carolina Lawyers Weekly, by and through. its principal Dolan Publishing
Company respectfully.submits this Memorandum in Opposition to Motion to Dismiss. For the
reasons set forth below, Defendant’s Motion to Dismiss should be denied.  This case presents
novel issues of law and is not appropridte for determination on motion to dismiss.

INTRODUCTION

This is a suit pursuant to the S. C. Freedom of Information Act, S.C. Code Ann. §§ 30-4-
10, et seq. Detendant is nuqu in her capacity as a public official. See Paragraph 5 of the
complaint in this action:
5. Defendant is a public officer-and her office constitutes a “public body” as definéd
by the-South Carolina Freedom of. Information. Act (FOIA), S.C. Code Ann. §§30-
4-10, et seq. (Rev. 2007).
Defenddnt moved for dismissil pursuant to Rule 12(b)(1), ésserting that thi.’sxc’:oun"]acks
subject matter jurisdietion over the action, and Rule 12(b)(6), failure to. state a cause of action.

The motion does not set forth any legal authority for its position. It simply-denies that defendant,
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is a public-official, and, for soié reason, this case should not be allowéd 10 proceed. The subject

matter jurisdiction issue is not-addressed in the motion. Defenidant’s.motion. must be-denied.

FACTUAL BACKGROUND

‘Plaintiff is a news organization which-publishes and distributes South Carolina Lawyer’s.
Weekly, a weekly newsspaper reporting on legal events.of interest in South Carolina and €lsewheré:
PlaintitF submitted. a request under FOIA to the Deféndant on July 10,2015, (Sce 'Exhibit A to
Complaint). Defendant answered the request on her official letterhead on July. 28, 2015. (See

Exhibit B to Complaint).. In her response, she acknowledged that FOIA “requires this office, as a

public body, make availableto.the publie, upon request, any “public record’ keépt during the normal

course of business...” She went on to assert that the documents sought belonged to her in her
individual capacity. Even if that were so, by answering the FOIA complaint on her -official
letterhead, using public resources, Defendant acknowledged it was: a public: matter, and waived.

any argument about her status.as a private individual.

PROCEDURAL HISTORY

The summons and complaint was filed on October 26, 2015. Rather than answer the

complaint, Defendant, represented by the Office ofthe’South Carolina Attorney General, filed this

motion to dismiss on November 20, 2015. The issues raised by the. Attorney: General, -on behalf
of the Defendant, include the same grounds set forth by the Defendant in her responseto the FOIA
request dated July 28, 2015.
ARGUMENT

The South Carolina Attorncy General is a Constitutional Officei: :6f the State.. ‘South
Carolina Constitution Article VI, Section 7. Heis required by statute (o provide:a defense to ““any
officer or émployee of the State. . .”” among others if the “act [which forms the badsis of the claim

2
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1] done or-omitted in.thecourse:o [his‘employment. .. S.C. Code § 157-50. Before:doine so. the;
Attorney General or-his designee is required to conduct an investigation to sdtisfy himself thatthe.

public employee was “acting in good faith, without malice and in the course of his employment™

before providing a defense. S.C. Code § 1-7-60.

While the information learned by the Autorney General during the investigation s
confidential, S.C. Code § 1-7-70, the fact that the AG is appearing for the defendant may be
considered to be a judicial admission that defendant is a public employee and the subject matterof

the suit falls within her public.duties. -See United States v. Blood, 806 F.2d 1218, 1221 (4" Circuit

1985) (“generally statements by an .attorney concerning, a matter within' his employment maybe

admissible against the retaining client”); see also Meyer v. Berkshire Life Ins. Co., 372 F.3d 261,

264-65-(4" Cir. 2004)(“judicial admissions are not... limited to affirmative statements that a fact
exists. They also in¢lude intentional and unambiguous waivers that release the opposing party
from its burden to prove the facts necessary to establish the waived conclusions of law.)™!

S_et_ting aside the fact of representation by the Atterney General, the Defendant herself
made herself a public officer for purposes of the I'inquir-y raised here when she: responded to the:

FOIA request using public.resources: See Exhibit B to Complaint. Weston v. ‘Carolina Research

& Development Fourdation, 303 S.C. 398,401 S.E.2d 161 (1991) (defendant’s receipt of public

© funds “is sufficient grounds alone to find the organization is a “public body’ under FOIA,

regardless of:any other factors.”)
“Lastly, a determination of whether the Defendant is a *“public officer” and therefore subject
to FOIA cannot be decided ona motion to dismiss. Instead. “a judicial determination” that [a

litigant] is subject to FOIA “can only be resolved after the parties have engaged iri dispovery.”

! Blood and Mever are ci't_ed' in the South Carolina: Court of Appeals’ unpublished decision .in McCray v. Valle,
Unpublished Opinion.No: 2014-UP-313 (August 6,2014),

3

ROA 028




s g ——

Disabato v. South Carolina Association of*School Administrators, 404 S.C. 433, 746'S.E.2d 329,
334 (2013).

The court’s obligation is to strictly construe the. FOIA “in favoer of disclosure.” Perry v.

Bulloch, 409 S.C. 137, 761 S.E.2d 251 (2014). Defendant claims she is.not a public figure for

purposes of i FOIA request, yet she answeréd the FOIA request using public résources. At a
minimum, a motioen to dismiss must be denied. 1t may well be that her status as a public figure

has already been admitted and can'be determined aya matter of law, especially when all inferences

are drawn in favor of the non-movani. That need not be decided at this: peint, but denial of the

motion to dismiss is appropriate and necessary at this time:

CONCLUSION

For the reasons set forth above, South Carolina Lawyer’s Weekly, by and through. its
principal Dolan Publishing Company, respectfully requests this Court deny Defendant’s Motion
to Dismiss.

Respectfully submitted,

Desa ’Blelar
Harvey M: Watson 111

BALLARD & WATSON

Post Office Box 6338 ‘
West Columbia, South Carelina29171
Telephone'803.796.9299

Facsimile 803.796.1066
desab@desaballard.com

harvey @desaballard.com

ATTORNEY FOR PLAINTIFE
January 4, 2016

4
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Scarlett Wilson, Solicitor of the Ninth
Judicial Circuit, an elected public official,

Defendant.

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
South Carolina Lawyers Weekly, ) Case No. 2015-CP-10-5757
By and through its principal, )
Dolan Publishing Company, )
)
Plaintiff, )
) MEMORANDUM IN SUPPORT OF
\A ) MOTION TO DISMISS
)
)
)
)
)
)

This action should be dismissed 'because it seeks personal, confidential records of Scarlett
Wilson through the Freedom of Information Act, but that law applies to public agencies, not
individuals, and excludgs records that by law are closed to the puBlic such as those sought by
Lawyers Weekly.

BACKGROUND

Plaintiff requested that Ms. Wilson produce any records relating to disciplinary
complaints against her or action taken against her as a member of the Bar. Complaint, § 9, and
Attachment A to Complaint. Ms. Wilson denied the request because she is not, personally, a
“public body” under FOIA, because her personal records are not “public records,” because they
are exempt from disclosure and for the other reasons set forth in her response of July 28, 2015.
Exhibit B to Complaint. Her letter noted that grievances had been filed againsf her by some
people who disagree with her and that the Office of Disciplinary Counsel had recommended their

dismissal. Accordingly, no formal charges have been filed against her.
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ARGUMENT
I
MS. WILSON IS NOT A “PUBLIC BODY” SUBJECT TO FOIA

Under the Freedom of Information Act, rights to inspect or copy public records are
limited to those of a “public bédy.” S.C. Code Ann. §30-4-30(a)( “[a]ny person has a right to
inspect or copy any public record of a public body™). *““Public body’ means any department of
the State,. a majority of directors or their represenfatives of departments within the executive
branch of state government as outlined . . .” §30-4-20(a). This rule applies to agencies rather
than individuals; While, as noted by Ms. Wilson,‘the Solicitor’s Oﬁ';ce is a public body subject
to FOIA, Ms. Wilson, herself, is not a public body. The documents that Lawyers Weekly seeks
are those belonging to Ms. Wilson, personally, rather than the Solicitor’s Office. The Rules for
Lawyer Disciplinary Enforcement governing those documents apply to lawyers rather than to
public bodies. A complaint, under the RLDE is “information . . . that alleges . . . that a lawyer
committed misconduct.” Rule 2, RLDE, Rule 413, SCACR. A “lawyer” is “anyone admitted tb
practice law in this state . . .;’ Therefore, any complaint against Ms. Wilson is against her,
indi{ridually, rather than a public body, and is not a record of the Solicitor’s Office.

II |
The Records Sought Are Confidential and Non-Public

Under FOIA, “[p]Jublic record’ includes all . .. documentary materials regardless of
physical form or characteristics prepared, owned, used, in the possession of, or retained by a
public body. . . .” §30-4-20. Not oniy is Ms. Wilson, not a public body, the documents

themselves are not public. The definition expressly states that “other records which by law are

2
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required to be closed to the public are not considered to be made open to the public under the
provisions ;)f this act.” RLDE Rule 12 closes these records to the public as discussed below.

Lawyers Weekly wrongly asserts that the Rule only limits the disclosure of documents by
the Commission on Lawyer Conduct and the Office of Disciplinary Counsel. Instead, the Rule
makes the documents at issue here non-public because formal cﬁarges have not been filed.'
RLDE Rule 12 of Rule 413 prohibits the Commission on Lawyer Conduct, the Office of
Disciplinary Counsel and the Supreme Court and their staffs from revealing the existence of a
complaint against lawyer “while the matter remains confidential,” except as provided in that law.
Copy attached along with 2015 amendment. During that period of confidentiality, the complaint
is expressly non-public. Rule 12(b)(If formal charges are filed against the lawyer, the matter
“shall become public 30 days ‘aﬁer the filing of the answer” to the charges (emphasis added)).
The Rule limits the circumstances under which the Commission on Lawyer Conduct is
authorized to release the documents. Rule 12(c)(protection of person or public, violation of
criminal law, etc.).

Whether the lawyer may release the documents during the period of confidentiality is
discretionary with him or her. Rule 12(d) states that a lawyer “may reveal” the filing of a
complaint by a client to establish good cause for withdrawal as counsel . . .” and if the complaint
is confidential, the Rule states that the “lawyer may elect to give opposing counsel notice of the
motion only without revealing the existence of the complaint.” (emphasis added). The court
will seal the record or delete references to the complaint from the record if the lawyer requests
that records related to the motion be sealed. Rule 12(d). More generally, the lawyer may sign a

waiver for the Commission to release the complaint. Rule 12(c)(3). Accordingly, under the

! Rule 12 of the Rules for Judicial Disciplinary Enforcement, Rule 502, SCACR, contains
similar provisions regarding the confidentiality of complaints against judges.

3
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Rule, the Complaint and related documents are not public during tile period of confidentiality,
and the lawyer may not be compelled to disclose then. Therefore, Ms. Wilson may not be
compelled to release the documents at issue.

This reading is in accord with an Opinion of the Office of the Attorney General which
determined that complaints and related documents were not subject to FOIA. Ops. Arty . Gen.
June 24, 1981, No. 81-60, 1981 WL 96586 (copy attached). Although the Opinion predated the
current RLDE, the pertinent parts of FOIA remain the same. That Opinion determined that
disciplinary files are not “public records” under §30-4-20(c) because they are “records which by
law are required to be closed to the public” under the former Rule on Disciplinary Procedure
section 20A. As noted in that Opinion, “[t]he rules of the South Carolina Supreme Court carry
the force and effect of law. See, §§30-4-20(c). 40-5-20 and 40-5-50 . . . .” The Opinion further
concluded that the files would also be exempt from disclosure under section 30-4-40(4)
(“[m]atters specifically exempted from disclosure by statute or law”) and under 30-4-40(2)
(“unreasonable invasion of privacy™).

Although the FOIA request at issue in the Opinioq was directed to the former Board of
Commissioners, the conclusion would be the same as to the Ms. Wilson.> The documents are
not public because no formal charges have been filed, and even if they were, they are exempt
from disclosure. The records are closed to the public under Rule 12 and may not be opened under
FOIA as set forth in the definition of public record. Nothing in this Rule or FOIA indic'ates that

a person may make a FOIA request of a lawyer to produce complaints closed to the public under

2 Although this Opinion is not binding upon this Court, it “should not be disregarded without
cogent reason.” S.C. Dept. of Social Services v. Johnson, 688 S.E.2d 588, 593, 386 S.C. 426,
436 (S.C.App.,2009) quoting Price v. Watt, 280 S.C. 510, 513 n. 1, 313 S.E.2d 58, 60 n. 1
(Ct.App.1984). Johnson found that referencing an opinion of the Attorney General “instructive”
as to the application of a statute. That Opinion regarding FOIA is certainly consistent with the
state of the law today and instructive on the issue.
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Rule 12. Such documents are even beyond the power of a Judge to release under the above
provisions of that Rule. |

The Complaint contends that Ms. Wilson waived confidentiality by referring generally to
the filing of grievances against her and their dismissal. Nothing in Rule 12 creates a waiver of
confidentiality except, as noted above, when the Lawyer signs a waiver for the Commission on
Lawyer Conduct to release documents. Rule 12(c)(3). Ms. Wilson’s general reference in her
letter to Lawyers Weekly is not a waiver under Rule 12 and does not alter the non-public nature
of the documents under Rule 12. “A waiver is a voluntary and intentional abandonment or
relinquishment of a known right.” Janasik v. Fairway Oaks Villas Horizontal Property Regirﬁe,
415 S.E.‘2d 384, 387, 307 S.C. 339, 344 (5.C.,1992). Certainly, Ms. Wilson’s letter had no intent
whatsoever to waive confidentiality when she invoked the Rules on Lawyer Disciplinary
Enforcement in her response letter and made quite clear that she believed, and correctly so, that
the documents sought are not public.

11

EVEN IF THE COMPLAINT WERE PUBLIC RECORDS, THEY WOULD BE
EXEMPT FROM DISCLOSURE UNDER §30-4-40(A)(4)(EXEMPT FROM
DISCLOSURE BY LAW) AND §30-4-40(A)(2)(UNREASONABLE INVASION OF
PERSONAL PRIVACY) DUE THE APPLICABILITY OF RULE 12,

Under §30-4-40(a), “[a] public body may but is not required to exempt from disclosure
the following information: . . .

(2) Information of a personal nature where the public disclosure thereof would constitute
unreasonable invasion of personal privacy. . .

(4) Matters specifically exempted from disclosure by statute or law.
The Complaint and related documents are expressly exempt under Rule 12, and therefore

are exempt from disclosure under §30-4-40(a)(4), even if, arguendo, they were public records.

5
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This conclusion was reached by the above Attorney Geﬁeral’s Office Opinion, and it is still the
law.

Further, the disclosure of the records would also be an unreasonable invasion of personal
privacy under §30-4-40(a) because Rule 12 protects against disclosure of complaints against a
lawyer uhless formal chargés are made and none were filed here. The provisions of Rule 12
directing a court to take steps to prevent disclosure when a lawyer is withdrawing from
representation, certainly indicate an intent to make the matter brivate.

v
EVEN IF, ARGUENDO, THE DOCUMENTS WERE PUBLIC RECORDS, ANY
INFORMATION THEREIN WHICH WOULD VIOLATE ATTORNEY-CLIENT
PRIVILEGE OR WORK PRODUCT WOULD BE EXEMPT FROM DISCLOSURE
PURSUANT TO §30-4-(A)(7).

This ground need not be reached unless, arguendo, the documents were found to be
subject to FOIA. Any privileged documents or privileged information in documents would have
to be redacted.

CONCLUSION

Plaintiff seeks documents of the Solicitor that are beyond the scope of FOIA and are

expressly non-public under the Appellate Court rules. Therefore, this case must be dismissed.

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT D. COOK
Solicitor General
S.C. Bar No. 1373

[Signaturé block continues next page]
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January-4, 2016

J. EMORY SMITH, JR.
Deputy Solicitor-General
S.C. Bat No. 5262

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Fax)

csmithscag.gov

G,

BY: =

s e i i

e W
Counsel for the Defendant
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RULE 12. ACCESS TO DISCIPLINARY INFORMATION, SC R A CT RULE 413 Rule 12

F KeyCite Red Flag - Severe Negative Treatment
Enacted Legislation Amendedby 2015 SOUTH CAROLINA COURT ORDER 0018 (C.O. 0018),

Code of Laws of South Carolina 1976 Annotated
South Carolina Appellate Court Rules.
IV. Rules Govemmg the Practice of Law
Rule 413. Rules for Lawyer Dnsmplmary Enforcement
I1I. General Provxswns :

Rule 413, SCACR, Lawyer Disciplinary Enforcement, Rule 12
RULE 12. ACCESS TO DISCIPLINARY INFORMATION

Currentness

(a) General Rule. Except as otherwise provided in these rules or ordered by the Supreme Court, the members of the
Commission, the staff of the Commission, disciplinary counsel, the staff of disciplinary counsel, the members of the Supreme
Court and the staff of the Supreme Court shall not in any way reveal the existence of the complaint, while the matter remains
confidential, except to persons directly involved in the matter and then only to the extent necessary for a proper disposition of
the matter. A violation of this provision may be punished as a contempt of the Supreme Court.

(b) When Misconduct Proceedings Become Public. When formal charges are filed regarding allegations of misconduct, the
" formal charges, any answer, and all other documents related to the proceedings that were filed with or issued by the Commission
following the filing of the formal chargés shall become public 30 days after the filing of the answer or, if no answer is filed,
30 days after the expiration of the time to answer under Rule 23. Thereafter, except as otherwise provided by these rules or
the Supreme Court, all subsequent records and proceedings relating to the misconduct allegations shall be open to the public
inclusive of a letter of caution or admonition issued after the filing of formal charges. If allegations of incapacity are raised during
the misconduct proceedings, all records, information, and proceedings relating to these allegations shall be held confidential.

(c) Permissive Disclosure by Commission. The Commission may, however, disclose information at any stage of the
proceedings:

(1) when the chair, vice-chair or a panel of the Commission has determined that there is a need to notify another person to
protect that person or to notify a government agency in order to protect the public or the administration of justice;

(2) to appropriate law enforcement officials when the chair, vice-chair or a panel of the Commission determines that it is in
possession of reliable information indicating that a person has violated the criminal laws of this State, any other state, the
District of Columbia, or the United States;

(3) upon waiver in writing by the lawyer;

(4) to persons from whom and entities from which it appears that a lawyer has misappropriated monies or other property when
the chair or vice-chair or a panel of the Commission has determined that the disclosure of the information will tend to prevent
further misappropriation or likely facilitate restitution, recovery, or compensation from the Lawyers' Fund for Client Protection,
insurance coverage, title insurance, or other sources; or,

WestlawNext” © 2015 Thomson Reuters. No claim tc original U.S. Gavernmanl Works. 1
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(5) to the appropriate disciplinary authority in any jurisdiction in which a lawyer is admitted to practice law or has applied
for admission to practice law concerning a2 matter where there is evidence the lawyer committed misconduct under lawyer or
judicial disciplinary rules of that jurisdiction or where a lawyer receives any sanction under Rule 7(b).

(d) Disclosure Necessary for Withdrawal as Counsel. When it is necessary to obtain the permission of a tribunal to withdraw
from representation, a lawyer may reveal the fact that the client filed a complaint with the Commission to help establish good
cause for withdrawal. If the motion to be relieved includes a reference to the existence of a complaint which is confidential
under this rule, the lawyer may elect to give opposing counsel notice of the motion only, without revealing the existeice of
the complaint. If the lawyer's motion to be relieved is accompanied by a request that the records relating to the motion be
sealed, the tribunal shall take steps to prevent disclosure of the existence of the complaint to any other person. After deciding the
motion to be relieved, the tribunal shall insure that either the record is sealed or that all references to the complaint are deleted
from the record available to the public. No members of the tribunal or its staff who learn of the existence of the complaint shall
reveal that fact to any other person.

() Protective Orders. In order to protect the interests of a complainant, witness, third party, or respondent, the chair of the
hearing panel may, upon application of any person and for good cause shown, issue a protective order prohibiting the disclosure
of specific information otherwise privileged or confidential and direct that the proceedings be conducted in a manner to preserve
the confidentiality of the information that is the subject of the application.

() Work Product and Deliberations. Disciplinary counsel's work product, Commission deliberations, and records of the
Commission's deliberations shall not be disclosed.

(8) Permissive disclosure by the parties. Either party may disclose in proceedings before a hearing panel statements and other
evidence, gathered prior to the matter becoming public after the filing of formal charges, that were subject to discovery under
Rule 25 to the extent admissible under South Carolina Rules of Civil Procedure or South Carolina Rules of Evidence.

(h) Disclosure to Lawyers Helping Lawyers. Commission counsel, disciplinary counsel, or 2 member of the staff of the
Commission or disciplinary counsel, may disclose the existence of a complaint to a representative of the South Carolina Bar
Lawyers Helping Lawyers Committee regarding the lawyer's need for treatment for substance abuse or a mental health issue.
Disclosure under this rule shall be limited to the existence of the complaint and the issue(s) of concern and shall not reveal the
nature or details of the complaint unless such disclosure is necessary for the committee to proceed.

Credits
[Adopted effective January 1, 1997. Amended effective March 6, 1997; September 1, 2003; J anuary 1, 2010; January 28, 2013;
October 9,2013; November 12, 2014.]

<For annotated materials relating generally to Rule 413, see annotations contained in SCR A CT RULE 413 Rule 34.>

COPYRIGHT (C) 2015 BY THE STATE OF SOUTH CAROLINA
Appellate Court Rule 413, Lawyer Disciplinary Enforcement, Rule 12, SCR A CT RULE 413 Rule 12
Current with amendments received through October 1, 2015.

End of Document #2015 Thomson Reuters. No claim to original U.S. Government Works,
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STATE OF SOUTH CAROLINA APPELLATE COURT RULES, 2015 SOUTH CAROLINA...

2015 SOUTH CAROLINA COURT ORDER 0018 (C.0O. 0018)
COURT RULES

NOTICE: Rules and related materials supplied by the courts are included inthis database. Because all changes may not
have been supplied, thecourt clerk should be consulted to determine current rules.Stricken material is indicated by Teéxt. .

SC ORDER 0018
C.0.0018
COURT RULES

Effective: Effective November 12, 2015 to Effective November 12, 2015

STATE OF SOUTH CAROLINA
APPELLATE COURT RULES

Effective November 12, '2015
The Supreme Court of South Carolina
Re: Proposed Rule Revisions Submitted by the Office of Commission Counsel
Appellate Case No. 2015000504
ORDER

On behalf of the Commission on Lawyer Conduct and the Commission on Judicial Conduct, the Office of Commission Counsel
has submitted a number of proposed rule amendments to various South Carolina Appellate Court Rules that involve lawyer and
judicial discipline and the Rules of Professional Conduct.

We grant the proposed amendments that: (1) add Commission Counsel to the persons who may communicate with Disciplinary
Counsel regarding a matter; (2) clarify that the Commission on Lawyer Conduct or the Commission on Judicial Conduct may
direct Disciplinary Counsel to disclose certain information; and (3) delete an incorrect reference in the comments to Rule 3.5,
RPC, Rule 407, SCACR. We decline to adopt the remainder of the proposed rule amendments.

Pursuant to Article V, § 4, of the South Carolina Constitution, we hereby amend Rules 407, 413, and 502, SCACR, as set forth
in the attachment to this order. ’

These amendments are effective immediately.
Columbia, South Carolina

November 12, 2015
Rule 11. RLDE, Rule 413, SCACR, is amended to provide:
<<SCRACTRULE413Rule 11 >

RULE 11. EX PARTE CONTACTS
Members of the Commission and Commission counsel shall not engage in ex parte communications regarding a case, except
that before making a determination to file formal charges in a case pursuant to Rule 19(d)(4), Commission counsel and members

VvastlawNext © 2015 Thomson Reuters. N claim (o original U.S. Governmant Works, }
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of the investigative panel assigned to that case may communicate with disciplinary counsel as required to perform their duties
in accordance with these rules, and the chair and vice-chair may entertain requests for permissive disclosure pursuant to Rule
12(c) made by disciplinary counsel without notice to the lawyer. Where disciplinary counsel makes a request to the chair or
vice-chair pursuant to either Rule 12(c) or 19(b) without notice to the lawyer, the request shall so state and set forth the reason
that notice is not being given. Ex parte communications shall include any communication which would be prohibited by Section
3B(7) of the Code of Judicial Conduct, Rule 501, SCACR, if engaged in by a judge.

ule E. Rule 502 ACR, is amended to provide:
<< SCR A CT RULE 502 J DISC ENF Rule 11 >>

RULE 11. EX PARTE CONTACTS

Members of the Commission and Commission counsel shall not engage in ex parte communications regarding a case, except
that before making a determination to file formal charges in a case pursuant to Rule 19(d)(4), Commission counsel and members
of the investigative panel assigned to that case may communicate with disciplinary counsel as required to perform their duties
in accordance with these rules and the chair and vice chair may entertain requests for permissive disclosure pursuant to Rule
12(c) made by disciplinary counsel without notice to the judge. Where disciplinary counsel makes a request to the chair or vice
chair pursuant to either Rule 12(c) or 19(b) without notice to the judge, the request shall so state and set forth the reason that
notice is not being given. Ex parte communications shall include any communication which would be prohibited by Section
3B(7) of the Code of Judicial Conduct, Rule 501, SCACR, if engaged in by a judge.

Rule 12(c), RLDE, Rule 413, SCACR, is amended to provide:

<<SCR A CTRULE 413 Rule 12 >>

(c) Permissive Disclosure by Commission. The Commission may, however, disclose information, or direct disciplinary
counsel to disclose information, at any stage of the proceedings:

Rule 12(c), RIDE, Rule 502, SCACR, is amended to provi
<< SCR A CT RULE 502 J DISC ENF Rule 12 >>

(c) Permissive Disclosure by Commission. The Commission may, however, disclose information, or direct disciplinary
counsel to disclose information, at any stage of the proceedings:

C t1t ! C, Rule 407, SCACR, is amended to provide:
<<SCR A CT RULE 407 RPC Rule 3.5 >>
Comment’

[1] Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in the Code of
Judicial Conduct, Rule 501, SCACR, with which an advocate should be familiar. A lawyer is required to avoid contributing to
a violation of such provisions. The South Carolina version of paragraph (a) differs from the Model Rule in its reference to a
“member of the jury venire” rather than “prospective juror” since any person technically could be the latter.

YWastlawNext' © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2
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TO: Board of Commissioners on Grievances and Discipline, 1981 S.C. Op. Atty. Gen....

1981 S.C. Op. Atty. Gen. 86 (S.C.A.G.), 1981 S.C. Op. Atty. Gen. No. 81-60, 1981 WL 96586
Office of the Attorney General

State of South Carolina
Opinion No. 81-60
June 24, 1981

*1 SUBJECT: Public Information; Complaiiits Against Attorney§

has been made public at the request of the respondent atforiiey or the investigation is predicated upon a conviction of the
attorney for a crime or upon public discipline imposed upon the attorney in another jurisdiction.

TO: Board of Commissioners on Grievances and Discipline

UESTION ENTED:

Whether materials from the files of the Board of Commissioners on Grievances and Discipline must be made available to the
complaining party or other interested person under the Freedom of Information Act?

/
OPINION:

The South Carolina ‘Freedom of Information Act’ (FOIA), provides in Section 30-4-30 of the 1976 Code that ‘[a]ny person
has the right to inspect or copy any public record of a public body, except as otherwise provided by § 30-4-40 . . .. A ‘public
body’ is defined as ‘any department of the State, any state board, commission, agency and authority, any public or governmental
body . ..., Section 30-4-20(a), 1976 Code. The Board of Commissioners on Grievances and Discipline would fall within this

definition and, therefore, the FOIA would be applicable to the Board.! The question, therefore, is whether: (1) the Board's
grievance files are ‘public records'; and/or (2) are they exempt from disclosure under Section 30-4-40.

Section 30-4-20(e), in defining ‘public records', provides, inter alia, that:
Records such as income tax returns, medical records, hospital medical staff reports, scholastic records, adoption records, and

other records which by law are required to be closed to the public shall not be deemed to be made open to the public under
the provisions of this chapter. . . . (Emphasis added.)

In this regard, the South Carolina Supreme Court’s Rule on Disciplinary Procedure, Section 20A, provides:

All records and proceedings involving allegations of misconduct by an attorney shall be confidential and shall not be disclosed
unless: , '

(1) The Respondent shall in writing request that they be public;

(2) The investigation is predicated upon a conviction of the respondent for a crime or upon public discipline imposed upon the
Respondent in another jurisdiction, in which case the entire file pertaining to the crime or the public discipline, other than the
work product and internal memoranda of the disciplinary agency, shall be public.

YWastlawNext” © 2015 Thomson Reutzrs, No claim (o original U.S. Gavernment Works. 1
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TO: Board of Commissioners on Grievances and Discipline, 1981 S.C. Op. Atty. Gen....

‘The rules of the South Carolina Supreme Court carry the force and effect of law. See, Sections 40-5-20 and 40-5-50, 1976
Code. Therefore, since Section 20 closes the Board's grievances files to the public, such files are not ‘public records' within
the meaning of Section 30—4-20(c). '

Furthermore, it should be noted that Section 3-4-40(2) and (4) exempts from disclosure:

(2) Information of a personal nature where the public disclosure thereof would constitute unreasonable invasion of privacy,
including, but not limited to, information as to gross receipts contained in application for business licenses.

LA 22 22

*2 (4) Matters specifically exempted from disclosure by statute or law.
It would appear that grievance files would be exempt under these provisions even if they were ‘public records'.

Richard B. Kale, Jr.
Senior Assistant Attorney General

Footnotes
i The federal ‘Freedom of Information Act, 5 U.S.C. § 551, et seq,, is not applicable, since the Board of Commissioners on Grievances
* and Discipline is not an agency of the United States Govemment as defined in 5 U.S.C. § 551(1). V

1981 S.C. Op. Atty. Gen. 86 (S.C.A.G.), 1981 S.C. Op. Atty. Gen. No. 81-60, 1981 WL 96586

End of Document £ 2015 Thomson Reuters. No claim 1o original U.S. Government Works.
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STATE.OF SOUTH CAROLINA
COUNTY OF ‘CHARLESTON
South Carolina Lawyers Weekly,
By and through its principal,
Dolan Publishing Comipany, -
PLAINTIFF

VS.
Scarlett Wilson, Solicitor
Of:the Ninth Judicial Eircuit,

An elected public-official,

DEFENDANT

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
Case No.:2015-CP-10-5757

MOTION FOR RECONSIDERATION

18

Plaintiff moves this Court for an order reconsidering its order in this case dated February

9, 2016, filed February 10, 2016, and received by counsel for Plaintiff on February 18, 2016.,

Pursuant to Rule 59(e), it is respectfully asserted that the court’s erder is in error for the following

reasons:

1. The trial judge verbally ruled that the Defendant was a public body, and the written,

order expressly disclaims any ruling on that issue. While the ruling is not final until

the written order is issued, Plaintiff believes the court intended to.include this finding

in its ruling,

NS

. The courterred in.including in its written order, as a basis for granting the Defendant’s

motion, a discussion -of Rule 12. of the Rules of Lawyer Disciplinary Enforcement

(RLDE),-Rule 413, SCACR. That was not part of the court’s preliminary verbal ruling

and Defendant is informed and believes.that the court did not intefid its written ruling;

to address Rule 12, RLDE.

ROA 044
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. The court erred in concluding that S.C. Code Ann. § 30-4-40(a)(2) provided the
Defendant with an exclusion from a request under the Freedom of Information Act. It
was undispﬁted that the subject matter of the documents requested did not relate to
Defendant’s personal conduct, but instead addressed her conduct in her capacity of a

public official. Therefore, the cited exclusion did not apply.

. The signed order erred in concluding that Rule 12, RLDE prohibited disclosure of the
requested documents in a Freedom of Information request. Rule 12’s confidentiality
provisions only apply to officers and employees of the Commission on Lawyer
Conduct and the Office of Disciplinary Counsel. The restriction is not intended or
effective in shielding any documents not otherwise subject to disclosure or making
them “confidential.” Rule 12 is not intended to, and does not, have aﬁy effect on a

FOIA production request.

. The trial court erred in failing to find that Defendant wéived any confidentiality that
might have been available to her, éither via Rule 12, RLDE or any statutory provision.
The written response to the Plaintiff’s FOIA request constituted a waiver of
confidentiality of the subject matter because the Defendant disclosed selected
information regarding the character and content about the documents requested.
Having selectively disclosed the contents of the requested documents, Defendant has
waived any right to rely upon an exclusion that would otherwise be available by rule

or statute.

. The court erred in ruling that the documents sought were “beyond the scope of FOIA”

and were “expressly non-public under the Appellate Court Rules.”

. The court erred in failing to grant summary judgment in favor of the Plaintiff, based on

2
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the admissions contained in the FOIA documents and pleadings.

8. The court erred in ruling that the documents requested by the Plaintiff were personal
documents of the Deferidant, because the Defendant responded to the request in her
official capacity with official support, thereby acknowledging that the materials

requested were held by her in her public capacity.

Respectfully submitted,

/f

Desa Ballard [
Harvey M. Watson III

BALLARD & WATSON

Post Office Box 6338

West Columbia, South Carolina 29171
* Telephone 803.796.9299 .

Facsimile 803.796.1066

desab@desaballard.com

harvey@desaballard.com

ATTORNEY FOR PLAINTIFF
February 25, 2016

3
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASENO.: 2015-CP-10-5757
)
South Carolina Lawyers Weekly,By and ) MOTION AND ORDER INFORMATION
through it's principal, Dolan Publishing
Company '
Plaintiff, ) FORM AND COVERSHEET
Vvs. )
: )
Scarlett Wilson, Solicitor of the Ninth Judical ) .
Circuit, an elected public official
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Desa Ballard, Bar No. 498 J. Emory Smith, Jr., Bar No. 5262
Address: Address:

Ballard & Watson, Attorneys at Law

PO Box 6338 West Columbia, SC 29171
Phone: (803)796-9299Fax

E-mail: desab@desabailard.comOther:

Office of the Attorney General

PO Box 11549 Columbia, SC 29211
Phone: (803)734-3680 Fax

E-mail: esmith@scag.gov Other:

[IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
XIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[CJPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

‘Nature of Motion:
Estimated Time Needed:

SECTION I: Hearing Information

Court Reporter Needed: [ JYES{ |NO

DX Written motion attached
[CJForm Motion/Order

SECTION II: Motion/Order Type

[ hereby move for relief or attion by the court as set forth in the attached proposed order.
/ W 2-25-16 -

Signattre of Attorney for P<] Plaintiff /] Defendant

Date submitted

PAID - AMOUNT: §__AS. %

[ EXEMPT:
(check reason)
[] Indigent Status

] Motion for Publication

[] Other:

[] Sexually Violent Predator Act
] Motion for Stay in Bankruptcy
[J Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

SECTION II: Motion Fee

[] Rule to Show Cause in Child or Spousal Support
[[] Domestic Abuse or Abuse and Neglect
[[] State Agency v. Indigent Party

[] Post-Conviction Relief

JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached

order.
[7] Other:

JUDGE CODE

Date:
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CLERK’S VERIFICATION

Collected by: Date Filed:
[C] MOTION FEE COLLECTED: $
[l CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
\ NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON

South Carolina Lawyers Weekly, CASE NO. 2015-CP-10-5757
PLAINTIFF, TRANSCRIPT OF RECORD
VS.

Scarlett Wilson,

DEFENDANT.

—— e e e e e e e e e e a e e

January 7, 2016

Charleston, South Carolina

BEFORE:

The Honorable R. Markley Dennis

APPEARANCE S:

Desa Ballard, Esquire
For the Plaintiff

J. Emory Smith, Esquire
For the Defense

qy%yangVthon,(TLhRﬁnlaSteﬁ.Wm&md@Ch@ﬁdﬂéﬂhﬁmCm”ﬂﬁwmuv
636 Long Point Road, Unit G, #74, Mt. Pleasant, South Carolina 29464
PNorton@sccourts.ory

ROA 049




23
24
25

South Carolina Lawyers Weekly vs. Wilson

THE COURT: Are both sides here on South Carolina
Lawyers Weekly versus Scarlett Wilson?

MS. BALLARD: Yes,.Your Honor.

THE COURT: Okay. Good. Come forward. All memorandum
filed in conjunction with this memorandum incorporated fully
for purposes of review and each one may rely on their
respectivé positions.

MS. BALLARD: Thank you, Your Honor. Desa Ballard for
the plaintiff.

THE COURT: Thank you, Ms. Ballard.

MR. SMITH: And Emory Smith for the defendants, Your
Honor.

THE COURT: Thank you, Mr. Smith. Good to see both of
you again. Okay.

Mr. Smith, I think this is your motion; is it not?

MR. SMITH: It is, Your Honor. Your Honor, Lawyers
Weekly submitted a Freedom of Information Act request of
Solicitor Wilson for any documents related to the attorney
disciplinary complaints made against her. She responded.
Denied the request for reasons that are similar to those
that I have included in our motion to dismiss.

THE COURT: Right.

MR. SMITH: She also related that the grievances have
been filed against her by people who disagree with-her. .The

Office of Disciplinary Counsel has recommended their
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South Carolina Lawyers Weekly vs. Wilson

dismissal. No formal charges have been filed against her.

We believe that this request is not proper under FOYA
for a number of reasons. First of all, FOYA applies to
public bodies and Ms. Wilson is not a public body. She is
an officer ---

THE COURT: But you would agree with me she is an
officer representative of the Solicitor's Office and is the
solicitor?

MR. SMITH: She is, Your Honor. But these are personal
documents of hers. They are not documents of the
Solicitor's Office.

THE COURT: Well, let me ask a question. Because I
noted that. - Do these not relate to her performing her
duties as a solicitor though?

MR. SMITH: Well, Your Honor, we don't have the
complaints before us so ---

THE COURT: I understand ---

MR. SMITH: --- we don't know.

THE COURT: I understand that.

MR. SMITH: I have not seen them myself, Your Honor.
But I think it would not matter because ---

THE COURT: Well ---

MR. SMITH: --- under the ---

THE COURT: Well, let me just state this. COCbviously

maybe this is a wrong assumption on my part and you can
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South Carolina Lawyers Weekly vs. Wilson

please correct me, but if it went to the Office of
Disciplinary Counsel it had to be in her role as an
attorney.

She can't practice law in any capacity I don't
believe other than the solicitor, so that is my assumption
that that -- that it would be in conjunction with that.

MR. SMITH: Well, it may, Your Honor. But our position
would be that it does not make a difference as a matter of
law -~-

THE COURT: Yeah, I ---

MR. SMITH: --- because that rule applies to lawyers in
their individual capacities. And if there was an intent to
make those documents public simply because that lawyer is
also a public official then it can say so, but it does not.

It closes them to the public. It makes them non
public. It is not just a matter of whether the Commission
on Lawyer Conduct and the Office of Disciplinary Counsel and
the Supreme Court are restrained. It is non public, period.

THE COURT: And the reason I asked the questions, I
don't disagree with your argument concerning the nature of
the Office of Disciplinary Counsel; my point was I didn't --
I think for purposes -- this is a motion to dismiss, number
one, so it is based on the pleadings I assume.

MR. SMITH: Yes.

THE COURT: So I really and truly don't see any problem
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South Carolina Lawyers Weekly vs. Wilson

because I think it is the officer and that may well be
proper for a FOYA. Just because she is a solicitor and an
individual I don't think doesn't -- didn't -- doesn't stop
me from ordering it.

Getting to the next level though the next level is what
it is about. And that is where I focus my -- in reading
your memorandum that to me is the part that I would like you

to focus on is to whether or not that is really public

matter or whether or not that is -- is it not privileged ---
private matters until certain things occur. That is what I
understand.

MR. SMITH: Well, our proposition would be that
regardless of whether it is about her duties as a solicitor
or not, a claim could be made against a lawyer ---

THE COURT: Sure.

MR. SMITH: --- for conduct that occurs outside of the
practice of law —--—-

THE COURT: I understand.

MR. SMITH: --- such as lawyer's commission of a
crime ---

THE COURT: Correct.

MR. SMITH: --- unrelated to the practice of law. But
our position is that FOYA closes -- exempts from the
definition of public documents, public records, those

documents that are closed to the public as a matter of law.
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And grievous complaints until formal charges are made and
they are answered in the 30 days that run are non public
under the rule.

It is not just that these -- that the Cffice of
Disciplinary Counsel can't release it; it is non public. It
is within the discretion of the lawyer himself or herself as
to whether they are released before then.

If a lawyer is representing a client who has made a
complaint againstlhim or her and that lawyer believes that
he or she should withdraw from representations the lawyer
doesn't have to let opposing counsel see that complaint. He
can just simply make that request. He can ask the judge to
seal the record.

THE COURT: I assure you I am familiar with that one.
Because it happens not frequently but it is not a rarity in
a criminal case to have someone especially in appointed
copnsel's situation. So I see that frequently. I
understand‘that. h

MR. SMITH: So regardless of what these complaints are
about - and as I noted the solicitor has said that the
dismissal had been recommended, there's no formal charges -
they are closed to the public. They are non public under
that rule. And FOYA says that dogﬁments that are closed to
the public as a matter of law that rule is a law are not

public records under FOYA. It is also specific ground for
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exemption under that rule too. We have got a 1981 Attorney
General's Office opinion ---

THE COURT: Right.

MR. SMITH: --- that I attached ---

THE COURT: Yeah.

MR. SMITH: --- that reached the same conclusion. It
is not about a sclicitor but about the fact that these
complaints were not subject to FOYA:.

If the legislature had disagreed with that
interpretation, or the Supreme Court, they could have
modified either the rule or the FOYA statute. And that has
not occurred since then. That has been the rule since then.
I am not aware of any instance in which a public official
has been reguired by FOYA to produce complaints against
them.

So our position is is that they are closed to the
public by this rule, they are not public records under the
FOYA statute, and that because these are records perscnal to
her this -- she is an officer, is not a public body under
that rule. That just applies to agencies. Personal records
0of hers are not records of the agency and so therefore it is
not subject to FOYA.

THE COURT: Okay. Thank you, Mr. Smith.

MR. SMITH: And if I may just briefly.

THE COURT: Sure.
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South Carolina Lawyers Weekly vs. Wilson

MR. SMITH: Just a few points in Ms. Ballard's
memorandum.

THE COURT: Well, why don't you do this. I will allow
you to respond to hers. You don't have to address that now.
I will give you a chance to reply to Ms. Ballard's argument.

Ms. Ballard.

MR. SMITH: Thank you, Your Honor.

THE COURT: Be delighted to hear from you.

MS. BALLARD: Thank you very much, Your Honor.

THE COURT: Yes, sir.

MS. BALLARD: I would refer you to the complaint
itself ———ﬁ

THE COURT: Okay.

MS. BALLARD: --- which attached is Exhibit B was Ms.
Wilson's response to the FOYA request that was served upon
her by the -- by my client, South Carolina Lawyers Weekly.

Her response is dated July 28th, 2015. And she
specifically says that the grievances that have been filed
against her - I am reading from the final paragraph - had to
do, quote, with her management of the Solicitor's Office and
in some case -- in some cases with her handling of cases,
unguote.

THE COURT: Okay.

MS. BALLARD: So Ms. Wilson has acknowledge that the

documents about which complaints were filed related to ---
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THE COURT: I don't -- I really don't have to --
because I don't have personal a problem -- if the only issue
was whether or not she is a public body there is no question
what I would do. I mean I think she is. Okay?

MS. BALLARD: Yes, Your Honor.

THE COURT:' For purposes of a FOYA request.

MS. BALLARD: Yes, Your Honor.

fHE COURT: What I would like for you to address is
really the nafure of what you are seeking. And I just --
how -- how -- how do you -- how it is you are entitled to
that?

MS. BALLARD: I will be happy to address that, Your
Honor.

THE COURT: Okay.

MS. BALLARD: Ms. Wilson is relying on Rule 12 of the
Rules of Lawyer Disciplinary Enforcement. And as much as
Emory and I have great respect for each I think he is
misconstruing Rule 12.

Rule 12 has no application to the lawyer herself. Rule
12 by its very definition only addresses restrictions that
are on the Supreme Court, the Commission on Lawyer Conduct,
and the Office Of Disciplinary Counsel.

By definition any lawyer against whom a complaint is
filed at any stage of the proceedings can buy a Billboard on

26 and publish the fact that a grievance has been filed
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against them. The individual lawyers are under no
prohibition whatsoever to reveal the existence of a
grievance with them.

THE COURT: Well, I don't quarrel with that. I mean we
have already stated I see that, as I have already alluded
to, frequently and have heard a number of them.

But it is the content that we are talking about. It is
not just that the grievance was filed. It is what was
filed. And that is the part that I -- I just don't know how
that is subject toc a FOYA.

MS. BALLARD: Well, if it had to do with her management
of the Solicitor's Office she is an elected official and by
virtue of her status as a lawyer also being an elected
official if she is doing something for a private client I
think that is a different matter; but if she has had a
complaint filed against her arising out of her public duties
that she performs not as a p;ivate lawyer but as an elected
public official, by definition those documents have to be
public. She answered this FOYA request on her official
letterhead.

THE COURT: ©Oh, I understand that.

MS. BALLARD: She used State resources or County
resources, depending on how they are funded, to answer this
question. |

And she actually in addition to saYing you can't have
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these documents she then went on to say by the way they
exist and this is what they are about.

So even 1f she has any protection under FOYA she has
waived the protection under FOYA by disclosing that portion
of the proceedings that she felt like she could disclose
which were favorable to her without disclosing the entire
content of the public documents that we are requestihg.

The other point that I made in my memo, Your Honor, is
that the Attorney General’s Office is required before they
appear on behalf of a public official to investigate the
matter. And the Attorneys General's Officé is prohibited
from appearing in front of -- or representing any public
official unless they have determined that the conduct in
question arose in the course and scope of her official
duties. $So the fact that the Attorney General's Office is
even here representing the solicitor ---

THE COURT: Well, we really don't need to stress that
because I have already said I don't question what it is. I
mean -—--

MS. BALLARD: Well, if she is a public official ---

THE COURT: Yeah.

MS. BALLARD: --- and these documents were received by
her related to complaints about her conduct as a public
official I think that answers the question.

THE COURT: Well, I appreciate that. And you and I may
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have to agree to disagree.

MS. BALLARD: Thank you, Your Honor.

THE COURT: All right. I don't quarrel with that. I
think we need - I mean I have read the Attorney General's
opinion and if necessary we may be framing an issue that
needs to be addressed.

I understand there is certainly -- I think I mentioned
it yesterday about my family has been involved, my father
specifically in wanting to do things in - I will use the
proper term - executive session, when they really didn't
need to be.

It just lends itself to the suspicibn and really
jumping to conclusions that people do that you are hiding
something. And I understand that.

But by the same token there are certain things that I
think at least as I see them need to be preserved until the
court tells me otherwise. And that will be matters that are
filed with the Office of Disciplinary Counsel that were
dismissed. And I -- I mean we have the same situation.

And so if the court wants to say yep lawyer you are
protected but if you could go and you are off and you assume
an office - it is a public office - that protection doesn't
continue. Because that is what you are saying really in
essence.

I understand you think she by her actions she has
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waived it. I don't think by disclosing that a grievance has
been filed that is permitted. As I recall when I was
practicing you used to not could say that even.

MS. BALLARD: That is true. The rules changed ---

THE COURT: But it changed.

MS. BALLARD: -—— in 1991.
THE COURT: But I don't think that that -- now it
becomes discretionary again. I just don't think it is a

public matter. I don't think it is a matter that needs to
be disclosed; and it is protected for the reasons stated in
your brief, Mr. Smith.

So I don't want to focus on that she is not a public
body. I mean I think -- I think she is subject to that part
of it from the standpoint of a FOYA request. But I just
don't think the material they are entitled to it so ---

MS. EALLARD: Your Honor, for thelrecord could I
respond to two points ---

THE COURT: Sure. Absolutely.

MS. BALLARD: --- in a 1981 Attorney General's
opinions?

THE COURT: Sure. Well, you can respond. But that is
really and trﬁly we all know it is for guidance. It is not
binding on me. It is not binding on you. It won't be
binding on the réviewing court. They are going to make a

determination.
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So I appreciate that. I am just -- one thing I have
learned is -- when I -- as I have stated before -- you all
remember him well too, and I can remember hearing him speak,
and Justice Ness would somewhere in his conversation would
always say I may be wrong but never in doubt. And I used
to —--—-

MS. BALLARD: His exact.quote was I may bé in error but
I am never in doubt.

THE COURT: Well, the one thing I have come to
realize ---

MS. BALLARD: Yes, sir.

THE COURT: --- now I understand. I used to think it
was pretty presumptuous as a lawyer. But‘when I took this
job I began to understand he is right.

You know I -- y'all may be -- you may be right, but
today I am not in doubt about what I am doing. I am
comfortable with my decision. And if the court says Judge
you have made a mistake, I will try to learn from that. But
I thank you for that.

MS. BALLARD: I appreciate your guidance on the issue,
Your Honor. Thank you very much.

THE COURT: Thank you so much, Ms. Ballard.b Good to
see you as well.

And Mr. Smith I think probably for the protection of

everything if you will prepare an order.
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Committee in matters considered by it, may, upon. application and for.
good cause shown, issue a protective order prohibiting the disclosure of
such-information and direct: that the proceedings be 80 conducted as to:

implement the order.

. D, No persons' whomsoever in any way connected with a matter’
before the Board, or otherwise, including witnesses, counse l, counsel’s”
- sécretaries,” Respondent, Board members, judicial ‘officers, Board eri-"
ployees, reporters or investigators, shall mention ‘the ‘existence of any
such- proceeding, ‘nor disclose anly information pertaining ‘thereto or
discuss-‘any: testimony or evidence therein except -topersons ‘directly -
involved,~and then only ‘to such: extent ‘as necessary for -a proper-
disposition of the matter. Any proceedinig before-the Board mdy be-
made public upon written request’ of the Respondent. B
-E. Violation of this provision. shall be deemed contempt of this

- ‘Court and punishable as such. "All persons attending any proceedings edings
or taking part in any matter hereunder shall be advised. of this

provision “upon the commencement thereof.” All records and-correspon-

dence held by members of the Board at the conclusion-of their respec-

tive ‘terts of office shall be carefully creened by them. They shall.
deliver all ‘essential records and correspondenice, 80.held, to the Bosrd
for filing with the permanent records of the- Board, and destroy. all’
nonessential records having no permanent or. continting effect. - )
F. The Board through the Chairman may disclose relevant infor- -
mation that is otherwise confidential to agencies authorized to investi-
gate the qualifications of judicial candidates, ‘to.dgencies’ investigating
qualifications, for admission to_practice, to law enforcement agencies
investigating qualifications for government employment, and ‘to suich
otlier agencies as designated by the Court. If the Board through the
Chairman decides to answer a request for relevant information, and if
the attorney who is the subject of the:réquest has not signed ‘a-waiver
permitting - the requesting agency to obtain confidential information,
the Board through the Chairman shall send to the attorney at.his last:
known address ‘a notice that information has been requested and by -
whom, together with a copy of the information that the ‘Board proposes:-
to release, to the requesting agency...The Board through, the Chairman
shall inform the subject attorney that. the information shall be.released .
at. the end. of eight days unless. the attorney -obtains a court order
restraining such disclosure. ‘ T e

G. The Board through the Chairman or his desigriée shall transmit’
notice of all ‘public discipline imposed: on an attorney or the'transfer to
inactive: status due-to"disability’ of an attorney to the National ‘Disci-

pline Data Bank maintained by the American Bar Adsociation. -
H."_ All participants in-the procesdings shall conduct themseives.so

as to.maintain the. confidentiality mandated by this Rule, . ...
650 .

ROA 064




~ K ‘Whenit:is’ ‘necessary. to"obtain: the.
‘withdraw :from?represgntatiqh'; -
client has filed a grievance. to-help establish
If the motion to be relieved includes a refe

.good cause for withdrawal;
rence to the grievance, the
7 of the motion on the client, but shall give
notice *o:fj.,’}the"'i»mbtib\n, - without: reveali g the
e, L nemotion to be relieved:shall be accompa.
est that the fecords relating to the motion be ‘sealed.
I shall take stepsto Dpievenit-the disclosure of the ‘existence
“to-any other person. - Afte :

al shall insure that eith

elieved, tribiina er-the Yecord on-the métion

is sealed or that all references to-the" grievance ate deleted from any-
record available to the'public. Al tembers of ‘the tribunal 4nd staff
.Wh@?-le'a;i‘ni-ﬁfitﬁe‘~‘éxié‘teﬁée~:”of ‘the'g:

. any:‘other ‘person; R

made for- the ‘service> of ‘any"
€opy thereof upon any. t;omp'la'iq-'

| PAR/ GMPH@Z@};.;@EEK,IS.;AGENT FOR.SERVICE OF . .
 NOTICES ON'NON-RESIDENT ATTORNEYS

n any resident Respondent
iithed; subsequently becomss 4 non-residont or
e found &t his usual abode or place of
eaving with'the Clerk of the
tice ,,

by registered mail, a Jike, .
nt thereon of the service .

endorsement thereon of the servics
such Respondent at his last known

0O:

f such registered postage
eturn of service of such
axd o the Courl, before
: lich'notice has bee ven"
ord uch::'j';c‘dntiiﬁléh'c’é”as’.may'be‘ ’
ent reasonable opportunity to:appear

651> ROA 065

vhich there was pending a
as_provided in this section ma

necessary to afford the Rés;bo_ﬁd

RULE ON DISCIPLINARY PROCEDURE  Par, 22-

he. permission of a tribunal to
an:gttorney ‘may reveal thefact'that the

v deciditig’ the ‘motion to:be-

rievance shall not reveal that fact to -




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY
R. MARKLEY JENNIS JR., CIRCUIT COURT JUDGE
Trial Court Case No.: 2015-CP-10-5757

Appellate Case No. 2016-000555 RE CEIVE

South Carolina Lawyers Weekly, C C
by and through its principal, Dolan Publishing Company, 0

Appellant,
Vs.

Scarlett Wilson, Solicitor Of the Ninth Judicial Circuit,
An elected public official,

Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

Respectfully submitted,
< .

Désa Ballard

Harvey M. Watson 111

BALLARD & WATSON

Post Office Box 6338

West Columbia, South Carolina 29171
Telephone 803.796.9299
desab@desaballard.com
harvey(@desaballard.com

ATTORNEYS FOR APPELLANT

July 26, 2016



