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STATEMENT OF THE ISSUE 
I 

I. Did the Circuit Court err in granting summary judgment in favor of the S~ate by 
holding that the State's passage and implementation of the Gambling Cruise Act aid not 
amount to an authorization of video poker and electronic gaming that necessarilYl permits 
the Catawba Nation to conduct the same type of gaming on its Reservation, pursuant to 
the plain language of § 16.8 of the Agreement? 



STATEMENT OF THE CASE 

On January 4,2012, the Catawba Indian Nation ("the Catawba Nation") filed this 

action against the State of South Carolina and Mark Keel, in his official capacity as the 

I 
Chief of the State Law Enforcement Division (collectively, "the State"). The Gomplaint 

sought a declaratory judgment interpreting a provision in the 1993 Settlement A~reement 
("the Agreement") between the State and the Catawba Nation. Specifically, the Catawba 

Nation sought a declaration that under the clear terms of the Agreement, it had the right 

to offer video poker and electronic gaming devices on its Reservation identical to those 

gaming activities currently authorized by the State through the Gambling cLise Act, 

S.C .. Code Ann. § 3-11-100 et seq. The Catawba Nation also sought an injuLtion re­

straining law enforcement officials from acting on threats to arrest and PfOsecrte tribal 

members for conducting such gaming until a court could issue a formal order and 

declaration as to the rights of the parties. 

Before the hearing on the motion for temporary injunction, the parties agreed to 

seek expedited resolution of the declaratory judgment ·action, and the catawJa Nation 

agreed to refrain from engaging in any gaming operations pending an order from the 

court. The parties further stipulated that the underlying issues were purely matters of law 

andl both parties filed motions for summary judgment. On April 2, 2012, the Hoiorable 1. 

: I 
Ernest Kinard, Jr., Judge, Fifth Judicial Circuit, heard oral arguments from both parties. 

On April 23, 2012, the Circuit Court granted summary judgment to the State. 01 May 23, 

2011, the Catawba Nation timely filed and served a Notice of Appeal. 
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STATEMENT OF FACTS 

The State's historical treatment of the Catawba Indians has been one of 

inconsistency and interference at best. Unfortunately, that tradition permeates tL State's 

current ad hoc application of gaming laws which the Agreement was spLifiCallY 

designed to remedy. 

Upon arrival on the North American continent, Europeans encountered an 

indigenous population. In what became the colonies of South and North caJlina, the 

Eur~peans encountered the Catawba Nation. In 1760 and again in 1763, represlntatives 

of the King of England entered into certain treaties with the Catawba Nation, the terms of 

which granted the Catawba Nation exclusive occupancy of a 15 square mile territory on 

the I1.orthwest frontier of the South Carolina colony, free from encroachment by cblonists. 

In 1840, the State of South Carolina, without the approval of Congress, Jurported 

to enter into a treaty with the Catawba Nation wherein the Catawba Nation jgreed to 

exchiange its then-existing 144,000-acre Reservation in South Carolina foj a new 

Reservation in western North Carolina, on land to be purchased by the State of South 
: I 

Carolina. However, the State did not keep its promise-no new Reservation was 

purc~ased and conveyed to the Catawba Nation. Then, in or around 1843, the slrViVing 

members of the Catawba Nation were settled on 630 acres located within the original 

144,000-acre Reservation. 

, Despite efforts to seek redress for the loss of its land, no progress was made until 

1980, when the Catawba Nation filed suit in federal court seeking the return of tL treaty 
I I 

land land damages for trespass. See South Carolina v. Catawba Indian Tribe, Inc., 476 

U.S. 498 (1986). This massive land-claim litigation was ultimately settled after l decade 

of negotiations, and the terms of the settlement are set forth in a Memoraldum of 
I 
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Se~lement and Agreement in Principle ("the Agreement"). The terms of the A!greement 

are 'codified in state legislation ("State Act"), S.C. Code Ann. §§ 27-16-1d to -140 

I 
(2007), and are the subject of federal implementing legislation ("Federal Act"), 25 U.S.c. 

§ § ~41-941 n. The Federal Act provides that the Agreement and corresponding btate Act 

are to be complied with as if they were federal legislation. 25 U.S.C. § 941 b(a)(J). 

At issue in this case is § 16.8 of the Agreement, which provides: 

The [Catawba Nation] may permit on its Reservation video poker or 
similar electronic play devices to the same extent that the devices ate 
authorized by State law. 

, When the Agreement was executed in 1993, state law authorized video poker 

garrlbling. After the State banned such gambling in 1999 by enacting S.C. clde Ann. 

§ 1~-21-2710, the Catawba Nation sought declaratory relief to interpret its kambling 
I I 

rights under the Agreement. In Catawba Indian Tribe v. South Carolina, 372 S.C. 519, 

642: S.E.2d 751 (2007), the South Carolina Supreme Court held that the Catawba 
; 

Nation's gambling rights under the Agreement are subject to subsequent changes in state 
~ I 

law: As a result, the Court held that the Catawba Nation could not "currently" offer video 

pok~r on its Reservation. Id. at 527 n.7, 642 S.E.2d at 756 n.7. 
I 

In 2005, the South Carolina General Assembly passed the Gambling Cruise Act, 

S.C Code Ann. § 3-11-100 et seq. This Act delegates to local governments 

[t]he authority conferred to this State by the United States Congress 
pursuant to the Johnson Act ... includ[ing] the power to regulate ?r 
prohibit gambling aboard gambling vessels while such vessels are outside 
the territorial waters of the State, when such vessels embark or disemba!k 
passengers within their respective jurisdictions for voyages that depdrt 
from the territorial waters of the State, sail into United States br 
international waters, and return to the territorial waters of the State withoht 
an intervening stop. 

S.C. Code Ann. § 3-11-200(A). The Gambling Cruise Act has its genesis in Congress's 
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1992 amendment of the Johnson Act, 15 U.S.C. §§ 1171-1178, to lift the geneval federal 

I 
prohibition against gambling on United States flag vessels, including so-called "Icruises to 

nowhere." See Casino Ventures v. Stewart, 183 F.3d 307, 309 (4th Cir. 1999). However, 

recognizing "the vital state regulatory interests in gambling controls," J at 311, 

Co~gress granted states the authority to prohibit cruises to nowhere. See 115 U.S.C. 

§ 1 i 75(b)(2)(A). "[B]y enacting section 1175 Congress extended the reach of sLte police 

power beyond state territorial waters: that provision permits states to change tL content 

of federal law with respect to cruises to nowhere." Casino Ventures, 183 F .3d at 311. 

The Gambling Cruise Act is South Carolina's legislative response to the Johnson 

Act amendments. It delegates the State's police power to the coastal couLies and 

. I 
municipalities, permitting them "to regulate or prohibit" cruises to nowhere. l S.C. Code 

~. § 3-11-200(A). The Gambling Cruise Act permits "[g]ambling" or "lambling 

dev~ce[ s ]," including but not limited to "slot machines, punchboards, video poker or 

blackjack machines, keno, roulette, craps, or any other gaming table type gambling or 

poker, blackjack, or any other card gambling game." Id. § 3-11-100(2). 

1 Plirsuant to the Gambling Cruise Act, Horry County and the City of North Oharleston 
authorized gambling cruises in 2006 and 2010, respectively. 

, 
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SUMMARY OF ARGUMENT 

The Agreement provides that the Catawba Nation "may permit on its Reservation 

vid'f0 poker or similar electronic play devices to the same extent that the d1vices are 

authorized by State law." Agreement § 16.8; accord S.C. Code Ann. § 27-1e-llO(G). 

Sin~e the Agreement was executed and enacted, the Catawba Nation's gamLg rights 

hav~ marched in lock-step with state law. When the Agreement was approvedl in 1993, 

the Catawba Nation was authorized to offer video poker gaming on its ReseJation. In 

. I 
1999, when the State banned certain types of gaming machines (including video poker 

ma~hineS), see S.c. Code Ann. § 12-21-2710, the Catawba Nation sought dlclaratory 

reli~f to interpret its gaming rights under the Agreement in light of this statutoJ change. 

In Catawba Indian Tribe v. South Carolina, 372 S.C. 519,642 S.E.2d 751 d007), the 

South Carolina Supreme Court held that the Catawba Nation's gaming rights hnder the 

I 
Agreement were subject to subsequent changes in state law. As a result, the jourt held 

that the Catawba Nation "may not currently allow [video poker] devices on its 

Reservation." Id. at 527 n.7, 642 S.E.2d at 755 n.7 (emphasis added). 

However, following the initial repeal of video poker, South Carolina has since 

authorized the use of the same gaming devices through the Gambling Cruise lct. This 

triggered the Catawba Nation's gaming rights under the Agreement as interpretL by the 

Court in Catawba Indian Tribe. Accordingly, the Catawba Nation is merely SeLing the 

rights granted to it under the Agreement. The Circuit Court erred in denying the Catawba 

Nation's motion for summary judgment. 
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ARGUMENT 

I. I The Gambling Cruise Act amounts to an authorization of video poker and 
electronic gaming within the meaning of § 16.8 of the Agteement. 

I 

Accordingly, the Catawba Nation is entitled to offer the same type of gaming 
on its Reservation. 

A. Standard of Review 

1. Summary judgment is reviewed de novo. 

When reviewing a grant of summary judgment, an appellate court applies the 

I 
same standard used by the trial court. Lanham v. Blue Cross and Blue Shield oISC, Inc., 

349 IS.C. 356, 361, 563 S.E.2d 331, 333 (2002). Summary judgment is proper wLn there 

is n~ genuine issue as to any material fact and the moving party is entitled to jUdlment as 
, I 

a matter of law. Rule 56( c), SCRCP; Tupper v. Dorchester County, 326 S.C. 318, 325, 

487 ! S. E.2d 187, 1 91 (1997). Detennining the proper interpretati on of a staLe is a 

ques~ion of law, and this Court reviews questions of law de novo. Catawba IndJn Tribe, 

372 S.c. at 524, 642 S.E.2d at 753. 

2. Any ambiguity in the Agreement must be resolved in favor of 
the Catawba Nation. I ' 

In Catawba Indian Tribe, the South Carolina Supreme Court held that § 16.8 of 

the Agreement is unambiguous with respect to the applicability of the Stat1's then­

exis~ing gambling laws. See Catawba Indian Tribe, 372 S.C. at 526, 642 S.E.2@ at 754. 

The Words of this statutorily adopted Agreement should be given their plain and rrdinary 

meailmg wIthout resortmg to subtle or forced constructIOn to hmit or exp.and the 

Agr~ement's operation. See Hitachi Data Sys. Corp. v. Leatherman, 309 S.C. 174, 178, 
! 

420 S.E.2d 843, 846 (1992). If a statute's language is plain, unambiguous, and conveys a 

clear meaning, then "the rules of statutory interpretation are not needed and the lourt has 

I 
no right to impose another meaning." Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 
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581:(2000). 

To the extent this Court may determine that § 16.8 is ambiguous with r.espect to 

the· Gambling Cruise Act, that ambiguity must be resolved in favor of the Catawba 

Nat~on. "[S]tatutes are to be construed liberally in favor of the Indians, with ambiguous 
: 

provisions interpreted to their benefit." Montana v. Blackfeet Tribe of Indians, 471 U.S. 
I , 

759; 766 (1985); see White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143-44 

(1980) ("AmbiguIties in federal law have been construed generously in order toJ comport 

. wIth these tradItIonal notIOns of [tnbal] sovereIgnty and WIth the federal wohcy of 

encouraging tribal independence."). Further, Congress specifically provided that the 

Agreement and the implementing State Act "shall be complied with in the same manner 

and ,to the same extent as if they had been enacted into Federal law," making it tl ear that 

the same methods of construction apply. 25 U.S.C. § 941m(e); see Washington v. 

Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 500-01 (1979) 
I 

(hOlring that where a state law is enacted under the authority of a federal law rejdjUsting 

jurisdiction over Indians, that state law is reviewed under the same standards as if it were 

a feideral law relating to Indians); State v. Major, 725 P.2d 115, 121 (IdaAo 1986) 

(applying the preference in favor of Indian tribes to state statute). Thus, any deLsion by 

thiS· Court interpreting the Agreement must resolve any ambiguity in favJ of the 

Catawba Nation. 

, In ratifying the Agreement, Congress explicitly noted: "It is the policy of the 

United States to promote tribal self-determination and economic self-sufficiendy and to 

sup~ort the resolution of disputes over historical claims through settlements LutuallY 

agreed to by Indian and non-Indian parties." 25 U.S.C. § 941l(a)(1). This couh should 
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interPret the Agreement as a protection for the Catawba Nation and it should prohibit the 

St t: , .. bl·· h C b N·I h·l a e s current attempts to CIrcumvent Its 0 IgatlOn to t e ataw a atlOn w 1 e 

authorizing games to others. Such a decision would be both morally correct Jd would 

comport with Congress's intention to promote the Catawba Nation's econoLic self-

; I 
suf£1ciency by providing the Catawba Nation with a meaningful substitute for the rights 

enjoyed by virtually all other Indian tribes under the Gaming Regulatory Act, 215 U.S.C. 

§ 2;01 et seq., but which the Catawba Nation surrendered in exchange for thl gaming 

rights set forth in the Agreement-the very rights the State now seeks to nullify. 

i 

B. Under § 16.8 of the Agreement, the adoption of the Gambling Cruise 
Act entitles the Catawba Nation to operate video poker artd other 
similar electronic devices on its Reservation. 

The Federal Act ratifying the Agreement provides that "[t]he Indian Gaming 

Regulatory Act (25 U.S.C. 2701 et seq.) shall not apply to the [Catawba Nation]." 25 
I 
! 
. 2 

U.S.C. §941l(a). It further provides: 

The [Catawba Nation] shall have the rights and responsibilities set forth in 
the Settlement Agreement and the State Act with respect to the conduct df 
games of chance. Except as specifically set forth in the Settlemerlt 
Agreement and the State Act, all laws, ordinances, and regulations of th'e 
State, and its political subdivisions, shall govern the regulation 9f 
gambling devices and the conduct of gambling or wagering by the 
[Catawba Nation] on and off the Reservation. 

25 u..S.C. §9411 (b). Similarly, the Agreement provides: 

Except as specifically provided in the Federal Implementing legislatior 
and this Agreement, all laws, ordinances, and regulations of South 
Carolina and its political subdivisions govern the conduct of gaming dr 
wager by the [Catawba Nation] on and off the Reservation. 

Agrdement § 16.2 (emphasis added); accord S.C. Code Ann. § 27-16-110(A). 
: 

I Although the Agreement provides that the State's gaming laws and regulations 

2 T~e IGRA establishes a comprehensive scheme of federal regulation of gling on 
Indian lands. 

9 



apply to the Catawba Nation, there are important exceptions. First, the Algreement 

pro~ides the Catawba Nation with rights to offer bingo both on and off of its Relervation. 

Ag~eement § 16.3-16.7, 16.9; accord S.C. Code Ann. § 27-16-110(B)-(F), (H). 

Second, and more importantly for purposes of this litigation, the Agreement 

coniains a broad exception for "video poker or similar electronic play deviJs." That 

proyision vests the Catawba Nation with the right to 

permit on its Reservation video poker or similar electronic play devices to 
the same extent that the devices are authorized by State law. 

Agrbement § 16.8 (emphasis added); accord S.c. Code Ann. § 27-16-110(0). As the 

South Carolina Supreme Court recognized in Catawba Indian Tribe, this provisJn 

clearly binds [the Catawba Nation 1 to any subsequent state legiSlati~e 
enactments affecting video poker devices. The inclusion of the phrase "to 
the same extent that the devices are authorized by state law" is indicati~e 
of the parties' intent for Respondent to be subj ect to any future changes in 
state law regarding video poker devices. 

, 
372 :S.C. at 529,642 S.E.2d at 756. 

While Catawba Indian Tribe dealt with a law that restricted gaming, its rationale 

, I 
is not limited to the negative. Rather, it applies with equal force to subsequent laws that 

: I 
expand gaming rights. By ruling that the Catawba Nation is subject to "any subsequent 

ena~tments affecting video poker devices,,,3 the decision is clear that the fatawba 

Nation's gaming rights are not static but vary according to current law. Thus, pursuant to 

§ Il.8 of the Agreement, any future State authorization of video poker oJ similar 

electronic gaming triggers an equivalent right for the Catawba Nation to offer thLe same 

d ·: . R . Th 0 bl' C' A d fi " bl'" " I bl' eVlces on Its eservatlOn. e am mg rUlse ct e mes gam mg or gam mg 

devibe" to mean "any game of chance and includes, but is not limited to, slot Jachines, 

3 E~phasis added. 
, 
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punchboards, video poker or blackjack machines, keno, roulette, craps, or any other card 

gambling game." s.c. Code Ann. § 3-11-100(2). It is thus plain that South C40lina has 

authorized video poker and similar electronic play devices pursuant to the <IJambling 

CruIse Act. 

1. The Gambling Cruise Act is an "authorization" of vid~o poker 
and similar electronic play devices, as provided by § 16.8 of the 
Agreement 

The State's enactment of the Gambling Cruise Act is an authorization that triggers 

the .Catawba Nation's right to offer video poker and similar electronic devils on its 

Reservation pursuant to § 16.8 . To "authorize" is "[ t]o give legal authori1; to em­

power. ... To formally approve; to sanction." Black's Law Dictionary (9th ed. 2(09). The 

power to decide whether to allow an activity falls within the plain m1aning of 

"authorize." In the Gambling Cruise Act, the State has authorized gambling, ;including 

the ,use of gambling devices such as video poker machines, in coastal counties ld muni­

cip~lities that permit "cruises to nowhere." Under the Act, a coastal county or muni-

cipality can decide to lift the general ban on video gaming devices, thereby reaping 

substantial revenues from gambling cruises.4 This is plainly an "authorizltion" of 
I 

gambling devices for purposes of the Agreement. 

The State has authority to regulate gambling within the federal waters tHat lie just 

beyond the state waters (the three mile limit), just as the State has certain 1egulatory 

authority on the federal trust lands that constitute the Catawba Nation's ReseTation. In 

the ;case of the federal waters, the State has the authority to grant a right to gamble or to 

de~y that right. Pursuant to the Gambling Cruise Act, the State has granted thal right. In 

4 F6r example, the City of North Charleston imposes a surcharge on gambling cruises that 
mu~t be paid to the City. N. Charleston, SC Ordinances § 10.5-1000. 
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other words, the State has authorized gaming (including video poker) and with it a 

gaming regulatory and tax scheme, which controls the gaming operations dling the 

crui~e and acts upon the related and supporting activities that occur on shore. 

2. The "extent" of the authorization under the Gambling Cruise 
Act includes video poker and similar gaming devices. I 

This Court should also give the term "extent" its literal and ordinary meaning. In 

Catdwba Indian Tribe, 372 S.C. at 526, 642 S.E.2d at 754-55, the South farolina 

Supreme Court relied on Black's Law Dictionary (7th ed. 1999) for the definition of the 

term: "permit." That same edition of Black's Law Dictionary defines the term "Jtent" as :. I 
"amount, scope, range or magnitude." Black's Law Dictionary 1160 (7th ed. 1999); see 

also Merriam- Webster's Collegiate Diet. 1113 (11th ed. 20 12) (defining "scope" as, inter 
I . 

alia,j"range of operation"). Thus, the Catawba Nation may permit on its Reservation the 

sam~ range of gambling activity as is authorized by the Gambling Cruise Act. TL extent 

of g~mes authorized by the Gambling Cruise Act includes, but is not limited la, "slot 

mac~nes, punchboards, video poker or blackjack machines, keno, roulette, crap], or any 
: 

othet card gambling game." S.C. Code Ann. § 3-11-100(2). 

3. A conclusion that the Gambling Cruise Act entitles the 
Catawba Nation to operate gaming devices is consistJnt with 
the intent of the Agreement. 

Statutes must receive a practical, reasonable, and fair interpretation consonant 

! I 
with ;the purpose, design and policy of the lawmakers. TNS Mills, Inc. v. South jarolina 

Dep't of Revenue, 331 S.C. 611, 624, 503 S.E.2d 471,478 (1998). Our Supreme fourt in 

Catawba Indian Tribe recognized that the Catawba Nation would be subject to 

: I 
subsequent enactments of law by the General Assembly regarding gambling. Further, 

cojon sense and the inherent covenant of good faith and fair dealing are inco~orated 
! 
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I 

into' the Agreement. Today, private citizens, corporations, and local governments in 

South Carolina are profiting from the State's authorization of video poker anh similar 

elec~ronic devices while the State is attempting to defeat the Catawba Nation's altempt to 

exeicise one of the specific rights it was granted in exchange for ceding its iJdigenOUS 

lands. The State's arguments and proposed ac'tions are in direct contraventiln to the 

Agr~ement. The intent of the Agreement could not possibly be to allow the StaJ to grant 

video poker and other gambling rights to some individuals and other entities (tJough the 

Ga~bling Cruise Act) and at the same time deny the Catawba Nation those saml rights it 

pos~esses under the Agreement. 

In short, the provisions of the Agreement, the State Act, and the implementing 

I 
Federal Act must be construed as they are written, not as the State might wish they were 

.: ThA hC bN' "h ~ I. 'h wrItten. e greement guarantees t e ataw a atlOn certam ng ts lor PjIty WIt 

respect to otherwise authorized gaming devices which are solely conditioned upon it 

I 
operating these games on the Reservation. This is consistent with the legislative intent 

and!stated purpose of the Agreement to ensure the Catawba Nation had gaming rights on 
I 

I 

its Reservation that, at a minimum, would be equivalent (i.e., to the same extent) to any 

State authorization of the use of video poker or similar electronic devices. 

C. The Circuit Court improperly added a geographical restriction to 
§ 16.8 of the Agreement. 

The Circuit Court erred in ruling that "authorization" under the Agreement is 

limited by geography. The Circuit Court held: 

[NJotwithstanding the Gambling Cruise Act, gambling "devices" are 
currently not "authorized" by state law in South Carolina. Repeal of § 12-
21-2710 would be necessary to "authorize" such devices. In the view bf 
this Court, Catawba Tribe's reading is faithful to the Settlement A'ct 
language because "same" extent means "identical" or "exact" exte4t. 
However, this Court cannot agree with the Tribe's interpretation: that the 
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I 
State in authorizing gaming devices outside the State thereby triggered tHe 
Tribes's right to have the same devices on its Reservation. 

Order at 5 (emphasis added). 
I 
! 
! 

I The Circuit Court's reasoning violates a cardinal rule of statutory interpretation 

by feading in language noticeably absent from the Agreement. Moreotr, this 

inte~retation improperly disregards the second sentence of § 16.8, which enlitles the 

C : b N . ··d bl· hR· ·f h R I. ,n atai a atlOn to permIt VI eo gam mg on t e eservatlon even I t e eselatlOn ·IS 

located in a county or counties which prohibit the devices." This provision makes clear 
I I 

that ~eOgraphY is irrelevant: So long as the State has authorized gambling in a place over 

whidh the State has police power, the Catawba Nation may offer the identical Jambling 

on its Reservation. The issue is "what" activity the State has authorized, not "wtre" the 

ailth~rized activity may take place. There is absolutely no language in the Agrelment or 

inte~reting decisions that supports the Circuit Court's addition of a new, geoJraPhical 

; I 
elenlent that the gaming activity "authorized" by State law must take place within the 

terriiorial boundaries of the State. 
I 

, Further, under the Johnson Act as amended in 1992, the State has authority to 

regulate gambling within the federal territorial waters that lie beyond the statl waters 

(the lhree mile limit) just as the State has certain regulatory authority on the fedtal trust 

lands that constitute the Catawba Nation's Reservation. In the Gambling Cruise Act, the , 
j 

Stat9 has exercised that authority by authorizing the use of certain gambling derces. In 

othe~ words, the State has authorized gambling (including video poker) and with it a 

gamLing regulatory and tax scheme, which permeates the gambling operatJns both 
! 
! 

duriqg the cruise and on shore. 
I 
I 
I , , Moreover, in the Gambling Cruise Act, the State reserves for itself certain police 
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I 

powers over cruises being operated in federal waters. As noted above, the State's powers 

puduant to the Gambling Cruise Act include requirements that the cruise vessels report 
I 

garrfbling revenues. Although the State takes the position in this litigation that the 
I 
I 

gam'bling activities on the cruise vessels are taking place outside the State's territorial 

watbrs, the State has undeniable police power jurisdiction to authorize, regulatl and tax 

this I gambling activity. Similar to the State's regulation of cruise vessels opLating in 

fed1ral waters, the Catawba Nation's Reservation is on land owned by thl federal 

government and held in trust for the benefit of its members. Pursuant to the AJreement, 

the ~eservation remains on federal land, but the State reserves for itself certJin police 

po~ers over Reservation lands. 
, 

D. The Catawba Nation's gaming rights are unique. 

The Catawba Nation's gaming rights are unique and a product of a! massive 

, I 
settlement agreement wherein the Catawba Nation forfeited its claim to 144,OOQ) acres of 

tribL land. Contrary to the Circuit Court's order, the Catawba Nation is lot "like 

everyone else" in South Carolina with regard to gaming rights, and should not L treated 
I 
i ' 

"lik~ everyone else." 
! 

, The Catawba Nation enjoys a host of privileges and exceptions under its 

sovheign status which are clearly delineated in the Agreement. 5 No other soutJ Carolina 

citizen receives those specific privileges, which flow directly from the Lgotiated 

AgLement, the only parties to which are the state and federal governmenJ and the 
I 

5 F6r example, members of the Catawba Nation are the beneficiaries of a Tribal Trust 
Fudd, are exempt from certain federal and state income taxes, and are exempt from state 
and county taxes on personal property, including automobiles. In addition, the: Catawba 
Nation's real property is exempt from county and state property taxes, sales on the 
ReServation are exempt from sales taxes, and it has the right to operate for-pr~fit high­
stakes bingo games. 
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I 

Catlwba Nation. The privileges are the result of decades of negotiations and a part and 
I 

parc~l of the covenants and good faith consideration exchanged for the Catawba Nation's 

I 
will~ngness to forever cede rights to their indigenous lands. 

I 

i This is especially true as it relates to gaming rights and privileges. First, the 

Agr1ement gives the Catawba Nation the right to offer high stakes bingo both ol and off 

its Jeservation. This gaming right is not enjoyed by "everyone else" or any othL citizen 

of Jouth Carolina. Agreement §§ 16.3-16.7, 16.9. Additionally, the AgreemeJt entitles 

the iCatawba Nation to offer "video poker or similar electronic play device!" on its 

Res~rvation to the same extent that the devices are authorized by State law. AgrLment § 

16J This too is a unique right possessed only by the Catawba Nation and not ejjOyed by 
I 

h
i .. 

ot er CItIzens. 
i 
I The Circuit Court misapprehended this fundamental concept and instead agreed 

WitJ the State that the Catawba Nation's rights rise only to the level of "everyoJ else." It 

furtLr held that the South Carolina Supreme Court had already determinedl that the 

Catiwba Nation's gaming rights are exclusively "tied ... to § 12-21-2710, dJming all 

g~bling devices in South Carolina contraband per se." Order at. 2. Ho+ver, the 

su~reme Court most certainly did not hold that the Catawba Nation has no right Ito pennit 

vid~o gambling so long as § 12-21-2710 remains in effect. Catawba Indian Tribe stands 

onlt for the proposition that changes in the law, or exceptions and authLizations 

proLded by law-such as the enactment of the Gambling Cruise Act-' must be 
I 

conkidered when determining the Catawba Nation's rights under the Agreement. 
! 

The Circuit Court's flawed reasoning on this issue appears throughout its Order: 

"Respondent relinquished any attributes of sovereignty relating to gamls 
of chance in this state . ... [T]hus, Plaintiff is treated-like everyone else /n 

j 
16 
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South Carolina for purposes of gaming rights," Order at 3 (emphasis in 
original; internal quotation marks omitted), 

"In short, the Catawbas agreed that the Indian Gaming Regulatory Act '" 
is inapplicable; thus, Plaintiff is treated like everyone else in South 
Carolina for purposes of gaming rights," Order at 4, 

"The Tribe bargained away its sovereignty for purposes of gaming rights, 
and thus its gaming rights and those of other citizens are the same unde} 
State law," Order at 8, 

"[PJursuant to § 27-16-110(G) of the Settlement Act, it was concluded that 
the Tribe possesses the same video gaming rights as everyone else," Orde~ 
at 9, 

The Circuit Court's Order disregards the tenns of the Agreement. As part of the 

"bargain" referenced by the State, the Catawba Nation agreed that it would gi1e up its 

claiJ to 144,000 acres of land and that it would not to be subject to IGRA in exchange 

for iniqUe rights to offer video poker and similar electronic play deviceJ on its 

ResJvation to the same extent the State authorized such games to any other plrson or 

entitL This bargained-for right to conduct gaming on its Reservation is not Jared by 

othet in the State, "Everyone else" is not a party to the Agreement and thus the batawba 

Natiln is not in the same position as "everyone else," 
I 
I The Catawba Nation was, and continues to be, a sovereign Indian Nation, No 

othe} citizen possesses the right to conduct video gaming on the basis that an tdentical 

! d" h'db I ThC bN' 'd' I, gammg eVIce IS aut onze y state aw, e ataw a atlOn waive ItS sovereIgn 

statJs with respect to gaming under the IGRA in reliance upon the promise and Juarantee 

that I it retained superior, delineated rights to gaming under the Agreemlnt. The 

auJorization is not limited to statewide blessings on gambling but is instead lriJgered by 

I h ' , f 'd k hI' 'Th" ,II h any 'State aut onzatlOn 0 VI eo po er or ot er e ectromc gammg, IS IS preCIse y w at 

ocJrred with the passage of the Gambling Cruise Act. The Circuit Court's Jder thus 

I 
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accomplishes exactly what the Agreement was designed to guard against: The State's 

b· 1 d . . . 11 "1 d fi d .. . h I 1 . ar ltrary eClSlOn to a ow a pnVI ege ew to con uct a gammg actIvIty to t e exc uSlOn 

oftL Catawba Nation who would otherwise possess that very right as a sovereigl. 
I 
I 

II. The Circuit Court's order is based on incorrect facts and law. 

Aside from reaching the incorrect result, the Circuit Court made a number of 

factl:.lal and legal errors in its Order. These errors, and the correct facts and lal, are set 

I fortn below. 

A. This action is not barred by res judicata or collateral estoppel. 

I The State argued to the Circuit Court that this action is barred bJause the 

Catawba Nation could have raised its arguments in Catawba Indian Tribe. HowLer, "[a] 

decLratory judgment is not res judicata as to matters not at issue and not pasJd upon." 
I 

Rob~son v. Asbill, 328 S.C. 450, 453, 492 S.E.2d 400, 401 (Ct. App. 1997) (internal 

quolation marks omitted). "Suits for declaratory judgments do not fall within the rule that 

a foLer judgment is conclusive not only of all matters actually adjudicated theLbY, but, 

in lddition, of all matters which could have been presented for adjudicatiln." 22A 

AmlJur.2d Declaratory Judgments § 248. Res judicata "is only a bar to mattLs which 

werl actually litigated, not those that might have been litigated." Robison, 32
1
8 S.C. at 

I 453,492 S.E.2d at 401. 

1 In Catawba Indian Tribe, the Catawba Nation brought a declaratory judgment 

act1n on two specific issues: (1) whether the Catawba Nation had a continuin~ right to 

opJate video poker despite a statewide ban on video gambling enacted after the 

exeLtion of the Agreement in 1993, see S.C. Code Ann. § 12-21-2710; and (29 whether 

the State could lawfully require the Catawba Nation to charge or pay an en~~ance fee 

imJosed by statute against its bingo operation. In this case, the Catawba ~ation has 
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brought a declaratory judgment action on the issue of whether it is authorized to possess 

and lperate, on its Reservation, video poker and similar electronic play devices author-

I 
ized by the South Carolina Gambling Cruise Act, S.C. Code Ann. § 3-11-100 et seq. This 

actiol is predicated on the holding in Catawba Indian Tribe that the Catawba Lation's 

gam~ling rights are impacted by subsequent changes in state law. The issue raiseb in this 

declLatory judgment action was not raised, discussed, or decided in the previlus case 

I 
and therefore is not barred by the doctrines of res judicata or collateral estoppel. 

B. The Seminole Tribe decision does not support the Circuit Court's 
decision. 

The Circuit Court relied, in part, on Seminole Tribe of Florida v. Florida., 1993 

WL 475999 (S.D. Fla. 1993). In Seminole Tribe, the court was tasked with deJrmining 

whether certain gambling activities were pennitted in Florida, and therefor1 were a 

manbatory subject of negotiations between the State and the Tribe under the IGRA. See 

I I 
25 N.S.C. § 271 O( d)(3)(A) (requiring states to negotiate in good faith over tribal-state 

coJpacts authorizing certain forms of gaming). Focusing on Florida's PUblL policy 

towLd gambling, the court rejected the Tribe's argument that because FIJida law 

spJficallY exempted certain cruise ships from a State law ban on the PosJssion of 

gaJbling paraphernalia, the State's public policy was to permit such games.leminOle 

I 
Tribe at 14. 

Seminole Tribe is not relevant to this case, because the IGRA does not apply to 

I 
the Catawba Nation. Instead of construing the very different language of the IffiRA, this 

colrt must apply the Agreement according to its plain terms. 

C. The Circuit Court's Order contains numerous errors. 

The Circuit Court's Order contains numerous factual and legal errors, as detailed 
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below: 
I 

Order at page 1, beginning line 11: "Specifically, the Tribe urges that any State 

authorization of gambling devices -- even for the narrow purpose of transportatiL of the 

devLs for play in federal territorial waters - is sufficient to trigger a right to ie same 

I 
gaming devices on its Reservation." 

Order at page 5, beginning line 14: "The Tribe's reading does not reflect, for 

pUlses of § 27-16-11 O( G), the 'same extent the devices are authorized by ,late law' 

because gaming devices are banned completely, even as to possession, to everyot in this 

staJ" 
I 

Catawba Nation response: Possession of gaming devices is not completely 

banned by the State. The Gambling Cruise Act permits possession of such dLices on 

Sh+ docked at state ports, with use of the machines authorized once a gamblJg cruise 

shi~ enters federal waters over which the State has been delegated police poLrs. See 

caJino Ventures, 183 F.3d at 311. 

Order at page 2, beginning line 1: "Since the Tribe is 'not required to have an 

I 
ocean' on its Reservation, in order to be given 'equivalent' rights under the Gambling 

crJse Act, it must have identical video gambling rights on its Reservation." 

I Order at page 5, beginning line 11: "However, this Court cannot agree with the 

Tribe's interpretation: that the State in authorizing gaming devices outside the State 

theLbY triggered the Tribe's right to have the same devices on its Reservation." 

Catawba Nation response: The Agreement entitles the Catawba Nation to permit 

video gambling "to the same extent" as authorized "by State law." FLer, the 

AJeement entitles the Catawba Nation to allow video gambling on its Reservition even 
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whed the county in which the Reservation is located prohibits video gambling. Thus, 

"autJorization" under the Agreement clearly does not entail a geographic componlnt and, 

b I... h· 1· . . y omISSIOn, rejects geograp IC ImItatIOns. 

Order at page 2, beginning line 5: "The State argues that § 27-16-110(G) of the 

I 
Settlement Act, as interpreted in Catawba Indian Tribe v. State, 372 S.c. 519, 642 S.E.2d 

I 
751 Q2007), is dispositive." 

Catawba Nation response: The Catawba Nation agrees that the outcome of this 

case turns on the language of § 16.8 of the Agreement. But the State's argumen1 ignores 

the actual language of § 16.8, which plainly entitles the Catawba Nation to peJit video 

gamLing on its Reservation based upon the authorization of video gambling dLices in 

I 
the Gambling Cruise Act. 

Order at page 2, beginning line 13: "The Gambling Cruise Act was effective 

when the Catawba Tribe action was filed." 

Order at page 2, beginning line 24: "Since the Gambling Cruise IAct was 

effective when the Tribe sued the first time, the State contends Plaintiff could ha~e raised 

that argument then, but did not. Thus, the first judgment forecloses the bringing of the 

second." 

Order at page 4, beginning line 8: "This Act was not argued in Catawba Tribe, 

but existed when the first action was brought." 

Order at page 10, beginning line 3: "Plaintiffs first action was brouglit on July 

I 
28, ho05, almost two months after the Gambling Cruise Act took effect on June 1,2005." 

Order at page 10, beginning line 9: "But there, the Tribe also had the 

opp,ortunity to make the same legal arguments it is now presenting." 
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Catawba Nation response: All of this is totally irrelevant because res judicata 

does not bar claims not raised in a previous declaratory judgment action. Robison, 328 

S.c. at 453, 492 S.E.2d at 401 ("A declaratory judgment is not res judicata as J matters 

not at issue and not passed upon." (internal quotation marks omitted»; 22A lJur.2d 

Declaratory Judgments § 248 ("Suits for declaratory judgments do not fall withil the rule 

that·l former judgment is conclusive not only of all matters actually adjudicated thereby, 

but, L addition, of all matters which could have been presented for adjudication.'f). 

Order at page 2, beginning line 16: "In the State's view, the Supreme Court's 

decision tied the relevant Settlement Act language to § 12-21-2710, deeLing all 

I 
gambling devices in South Carolina contraband per se." 

Catawba Nation response: The Supreme Court most certainly did not hold that 

the ICatawba Nation has no right to pennit video gambling so long as § 12f21-2710 

remains in effect. Catawba Indian Tribe stands only for the proposition that clianges in 

the law, or exceptions and authorizations provided by law-such as the enactmlnt of the 

GJbling Cruise Act-must be considered when determining the Catawba Nation's 

rigJts under the Agreement. 

Order at page 3, beginning line 23: '''Respondent relinquished any attributes of 

sovereignty relating to games of chance in this state.' ... [T]hus, Plaintiff is tJated like 

evJyone else in South Carolina for purposes of gaming rights." 

Order at page 4, beginning line 1: "In short, the Catawbas agreed that the Indian 

I 
Gaming Regulatory Act of IGRA (25 U.S.C. §§ 2701-2721) is inapplicable; thus, 

PlJntiff is treated like everyone el se in South Carolina for purposes of gaming 1igh ts." 

Order at page 8, beginning line 15: "The Tribe bargained away its sovereignty 
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for purposes of gaming rights, and thus its gaming rights and those of other citizens are 

1 the same under State law." 

Order at page 9, beginning line 25: "[P]ursuant to § 27-16-110(G) of the 

Settlement Act, it was concluded that the Tribe possesses the same video gaming rights 

1 as everyone else." 

Catawba Nation response: The Circuit Court disregarded the terms of the 

Agreement. As part of the "bargain" referenced by the State, the Catawba Natiol agreed 

that }t would give up its claim to 144,000 acres of land and that it would not be Jbject to 

IGJ in exchange for unique rights to offer video poker and similar electroLc play 

devJes on its Reservation to the same extent the State authorized such gamJ to any 

hi. Th' b . d c. . h d . . R I. . ot er person or entIty. IS argame -lor ng t to con uct gammg on ItS eservatIOn IS 

not lared by others in the State. "Everyone else" is not party to the Agreement lnd thus 

I 
the {Catawba Nation is not in the same position as "everyone else." 

The Catawba Nation was, and continues to be, a sovereign Indian Nation. Though 

the Catawba Nation may have agreed to forgo coverage by IGRA, it did so in LChange 

for lhe rights granted it under the terms of the Agreement, which it negotiLed as a 

I. A' h" h A' h' 1 l' . . I h sovereIgn. gam, not mg m t e greement Imposes a geograp Ica ImItatIOn on t e 

Statllaw authorization that entitles the Catawba Nation to exercise its negotiate~ right to 

I"d bl' . R . permIt VI eo gam mg on ItS eservatIOn. 

Order at page 4, beginning line 12: "[T]he Gambling Cruise Act expressly 

states it does not repeal or modify state gambling laws." 

Order at page 4, beginning line 23: "[T]he Gambling Cruise Act does Bot repeal 

any law relating to gambling." 
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Catawba Nation response: The Agreement is triggered when video gambling is 

"autl1orized by State law," and to the same extent of that authorization. In the Jambling 

cruiL Act, the State authorized various forms of gambling, including video gaJbling. It 

is iJelevant that the State did not repeal other restrictions on video gambling, and the 

CataLba Nation does not argue that any such repeal occurred. 

Order at page 4, beginning line 17: "As noted, Catawba Tribe construed § 27-

16-110(G) ["same extent"] as requiring authorization of video gaming devicL in the 

State, not outside." 

Catawba Nation response: The Supreme Court made no such determination. 

Order at page 4, beginning line 21: "In Catawba Tribe, the Supreme clurt thus 

I 
rejected use of the longstanding rule ofliberal construction in favor ofIndian Tribes." 

Catawba Nation response: The decision in Catawba Indian Tribe didl no such 

thing. The Court held only that § 16.8 of the Agreement is not ambiguous with legard to 

S.C) Code Ann. § 12-21-2710. The Court did not hold (or even suggest) that tL rule of 

libJal construction would not apply if the Agreement were ambiguous. 

Order at page 5, beginning line 23: "In Palmetto Princess, LLC v. Town of 

Edisto Beach, 369 S.C. 50, 52 n.l, 631 S.E.2d 76, 77 n.l (2006), the Supreme Court 

reJgnized that the Johnson Act, 15 U.S.C. § 1175(b)(1), specifies only that 'the 

I . f bl' d' . h' . . I . posseSSIOn or transport 0 a gam mg eVlce wzt In state terrztorza waters IS not a 

I 
violation of the prohibition [against gambling devices] if the device remains on board the 

veslel and is used only outside those territorial waters. '" 

Catawba Nation response: This statement overlooks the fact that the 1992 

amendments to the Johnson Act granted coastal states police power over federal 
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territorial waters with respect to the use of gambling devices on cruises to nowhere. See 

Cas iL Ventures, I 83 F.3 d at 311. This enabled the State of South Carolina to .lthorize 

VidJ gambling, as it did in the Gambling Cruise Act. 

Order at page 7, beginning line 9: '''Each case interpreting the IGRA which 

found permission of a Class III gaming activity presented some form of explicit 

I legislative approval of the activity within the State's territory. '" (quoting Seminole Tribe 

v. FILida, 1993 WL 475999, at *14 (S.D. Fla. Sept. 22,1993) (emphasis added). 

Catawba Nation response: Seminole Tribe is irrelevant. The Catawba Nation's 
I 

rights to conduct video gambling are controlled by the Agreement, not by the lORA. See 

AgJement § 16.1 ("The Indian Gaming Regulatory Act shall not apPli to the 

Tribl.,,). 

Order at page 8, beginning line 11: "Video gaming is currently banned in South 

Carolina and the Tribe's reliance upon legislation regulating 'cruises to nowhere' does 

not lift that ban. If it did, everyone in South Carolina could take advantaJe of the 

Gambling Cruise Act to have video gaming in the State. If state law has now' .Jthorized' 

thel devices for the Tribe on the Reservation, it has authorized them for others.'l 

Catawba Nation response: The Catawba Nation has never argued that the 

Gambling Cruise Act "lifted" a ban on video poker. What the Catawba Nation has 

colistentIy maintained is that the Agreement gives the Catawba Nation Uniqu! rights to 

otTL games on its Reservation to the same extent authorized by the Gambling eLse Act, 

I h h h'b' d I h . h SA'" I" . even w en suc games are pro lIte e sew ere m t e tate. gam, everyone IS not a 

P1
Y 

to the Agreement; not "everyone" in South Carolina has the beneht of the 

negotiated rights in the Agreement. 
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, Order at page 10, beginning line 11: "See, Eichman v, Eichman, 285 Sic. 378, 

329 lE.2d 764 (1985) ... Sub-Zero Freezer Co. v. R.J Clarkson Co., 308 s.c. 188, 189, 

417 S.E.2d 569, 571 (1992) ... AlifJv. Joy Mfg. Co., 914 F.2d 39, 43 (4th Cir. 1990) ... 

PluJ Creek Dev. Co. v. City of Conway, 334 S.C. 30, 36, 512 S.E.2d 106, 110 (1999). 

Catawba Nation response: None of the cited cases addressed the res /jUdicata 

effect of a previous declaratory judgment action, and thus they have no apPlicatioh here. 

I 
Order at page 11, beginning line 17: "Robison ... is inapposite .... In Robison, 

unliRe.'here, Plaintiff had prevailed in the first suit, and then later sought eoerei vel relief in 

furtLr support of its declaratory relief.... Thus, Robison provides no comfort to 

PlaiLiff. " 

Catawba Nation response: The outcome in Robison did not tum on the 

plaintiffs success in the prior declaratory judgment action. The key to the Robison 

deJsion-and the reason why a declaratory judgment action "is not res judicata as to 

maders not at issue and not passed upon"-is that a declaratory judgment actionl does not 

invllve coercive relief, such as money damages or a writ of mandamus. See RObtson, 328 

S.C!' at 453, 492 S.E.2d at 401; cf Plum Creek Dev. Co., 334 S.C. at 39,512 S.E.2d at 

111 (holding that res judicata barred action for damages following petition for mandamus 

because mandamus, unlike a declaratory judgment, is a coercive remedy). 

Order at page 12, beginning line 1: "Moreover, the same year the Court of 

Appeals decided Robison, that Court also rendered the decision in Pye v. Aycock, 325 

s.d. 426, 480 S.E.2d 455 (Ct. App. 1997) .... Even though the first action 1volved a 

dJlaratory judgment, the Pye Court, nevertheless, concluded that res judicata a~Plied." 
Catawba Nation response: In Pye v. Aycock, the Court of Appeals Jeld that a 
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factual finding made by a jury in a declaratory judgment action was res judicata as to the 

same ~actual issue in a subsequent suit for damages. In contrast, Catawba Tribe Jvolved 

only luestions of law-no factfinder made any determination of fact in that caL. The 

preset declaratory judgment action also presents only questions of law. Pye is tJerefore 

inap~llicable. 
Order at page 2, beginning line 23: "Plaintiff asserts the same cause of action, 

only employing a different legal theory." 

Order at page 9, beginning . line 22: "The subject matter IS the same: the 

identical provision of the Settlement Agreement." 

Order at page 12, beginning line 15: "As the Court recognized, "[e]ven though 

the federal action is in the form of a declaratory judgment proceeding and the sJte action 

. I d h b' f . . 1 1'" h b' . hi. b h IS UN er team It 0 mtematIOna tort ItlgatIOn, t e su ~ect matter IS t e same m ot 

actilns." 

Order at page 12, beginning line 22: "Finally, even assuming that re1}Udicata 

applies only as to claims actually litigated, the claim the Tribe raises here was actually 

litiJated in the first suit." 

Catawba Nation response: The claim in this litigation is quite different from the 

claim raised in Catawba Indian Tribe. In Catawba Indian Tribe, the claim wL that the 

C I . . d 'd bl' d' . RI .. atawba NatIOn was permitte to operate VI eo gam mg eVIces on ItS eservatIOn 

reJardless of the State's ban on such gambling enacted in 1999. In this litiJation, the 

clJm is that the 2005 Gambling Cruise Act constitutes a State law authorizatiol of video 

glbling devices within the meaning of § 16.8 of the Agreement. The claim J Catawba 

TJbe was based on the non-applicability of State law; the claim in this action 1 based on 
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the applicability of State law, as established by the decision in Catawba Tribe. 

Order at page 13, beginning line 8: "In short, the governing rule is that' [i]f a 

declaratory judgment is valid and final, it is conclusive, with respect to the Lotters 

I declared. ,,, 

Catawba Nation response: The Catawba Nation agrees with this principle. But 

res jHdicata does not bar the present declaratory judgment action because the llaim at 

issuJ was not a "matter[] declared" in the previous action. 
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I 

CONCLUSION . i 
I 

Restoring the Catawba Nation's gaming rights would satisfy the ,State's 
I 

contractual and ethical obligations under the Agreement and is consistent J:ith the 

hOldilg in Catawba Indian Tribe. Accordingly, this Court should reverse thl order 

denYif,g the Catawba Nation's motion from summary judgment and granting thel State's 

. Ii" d I mot10n lor summary JU gment. I 
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