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PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, petitioner requests rehearing on this case with the
ultimate relief of reversing the PCR court and granting petitioner a new trial. Respectfully, this
Court’s opinion errs in finding that counsel made an investigation that would have allowed a
strategic decision and in crediting the PCR court’s findings that contained a de facto adverse
credibility finding against witnesses of whom the court took “judicial notice” that they would
provide petitioner with a complete alibi.

Trial counsel was ineffective because he failed to investigate and present an alibi defense.

The citations in this Court’s opinion indicate that deference was paid to trial counsel’s strategy.



Respectfully, this portion of the Court’s opinion is erroneous because trial counsel failed to
conduct any investigation that would have allowed him to make a reasonable strategic decision
about an alibi. Wiggins v. Smith, 539 U.S. 510, 521-22 (2003). Trial counsel’s testimony
regarding the alibi defense was as follows:
e  “I didn't know about an alibi. I'm not saying there wasn't one, I didn't know
about one, and if I should have known about that, I'm wrong. First time I've
heard about alibi, it was after the case was tried. If that's my fault, it's my

fault." App. 656, 1. 12 - 16.

e  "If there was an alibi I didn't know about it, all right, and it's my fault for not
knowing about it." App. 660, 11. 18 —20.

. "] wasn't prepared for an alibi defense because I didn't know about it, and,
again, that's my fault. I'm wrong. I'll make it clear." App. 665,11. 13 —16.

It is also clear that petitioner gave trial counsel a list of his alibi witnesses at jury selection
because the names of these witnesses were called during voir dire. App. 633,1. 13 — 14, 1. 7.
App. 638,1. 18 —641,1. 19. App. 17,1.1-19,1.9.

Even though petitioner was incarcerated from the time of his arrest until trial, trial
counsel stated that even if he had known potential alibi witnesses existed, he would have put the
burden on petitioner to go find the witnesses and have them come to his office. Regarding this
strategy, he said, “It didn’t happen, and if it was my fault, I was wrong.” App. 672, 11. 12 - 17.
Trial counsel’s investigation in this case was limited to receiving the discovery from the State.
He did not interview any witnesses nor did he hire an investigator. App. 665, 1. 18 —25. This

investigation was not constitutionally adequate. Von Dohlen v. State, 360 S.C. 598, 602 S.E.2d

738 (2004).
The PCR court’s conclusions constitute legal error. The PCR court held that “counsel
made a valid strategic decision to only call Applicant’s mother as a witness at trial.” App. 696.

The PCR court found that applicant did not give counsel his alibi witnesses until after the trial



and that even if trial counsel had known about them, it would have made no difference because
the witnesses “were family or had a prior criminal record.” App. 698. The PCR court made the
same error as trial counsel—discounting the testimony of petitioner’s alibi witnesses without

ever hearing them speak. Walker v. State, 407 S.C. 400, 405, 756 S.E.2d 144, 147 (2014).

The PCR court improperly speculated that trial counsel would not have presented an alibi
defense even if he knew about it. This conclusion is based on a de facto credibility finding
regarding the alibi witnesses. The PCR Court took judicial notice of the witnesses who were
prepared to testify that petitioner was at a baby shower during the robbery. Despite dispensing with
their live testimony, the PCR judge essentially made a finding that their testimony would not have
been credible because they were friends and relatives of petitioner. Appellate counsel respectfully
submits that because of the nature of petitioner’s alibi (his son’s baby shower), the only witnesses
who would have been in attendance would have been petitioner’s friends and family. The PCR
court’s conclusion is illogical. Without observing these witnesses or hearing them speak, the PCR
court inexplicably concluded that a jury would have disregarded their testimony. A PCR court
should not be allowed to make a credibility finding without hearing a witness’s testimony.

The PCR court also improperly speculated that even if trial counsel had known about the
evidence of Sharon Goss purchasing a gun and clothing, he would not have called Sharon Goss.
The PCR judge speculated that trial counsel would have elicited this testimony from Thomasina.
Such speculation also does not create a reasonable trial strategy because trial counsel discredited
Thomasina himself. During his closing argument, trial counsel made the following comments about
Thomasina:

We got Ms. Goss, who has lied before, and I’'m not going to sit here and tell you

she’s Mother Theresa, but she came in and told you things that she knew. Take it
for what you believe it’s worth, but she told you she bought all that and she bought




all stolen goods, and, of course, she would say what she needs to protect her son.
App. 484, 11. 9 — 15 (emphasis added).

These statements about his only witness destroyed his own defense.

The solicitor seized on these remarks during his closing argument, saying that trial counsel
"admitted it's a mom looking out for her son, and they needed to somehow explain why in the
world you have all these tags. Otherwise, that is one heck of a random shopping spree today
after a clothing store got robbed.” App. 500, 1l. 5 — 9. Thomasina’s prior convictions made her a
poor choice as the only defense witness. Even if the other alibi witnesses had prior records (a
fact which is not in evidence below), it does not help to choose a single witness with a prior
convictions for lying over multiple helpful witnesses who may or may not also have prior
convictions. Presenting testimony of the other witnesses through Thomasina instead of putting
them on the stand only makes sense if Thomasina had no prior record. The PCR court erred in
manufacturing an illogical strategy for trial counsel.

Petitioner can also demonstrate prejudice. First, the PCR court took judicial notice that
petitioner’s alibi witnesses would all say he was at his son’s baby shower during the commission of
the robbery. This meets the legal definition of an alibi. - The error on the prejudice prong is similar

to Walker. In Walker, the Court of Appeals found that the alibi was insufficient because the witness

could not place the defendant with her on the specific date of the crime. Walker at 404, 756 S.E.2d
at 146. The Supreme Court reversed, finding that the court’s definition of alibi was too narrow. Id.
at 405, 756 S.E.2d at 147. Similarly, the PCR court here disregarded petitioner’s alibi witnesses
because it surmised (without actually taking their testimony) that they were related to him or had
criminal records. This was error because as a result of taking judicial notice of their testimony, the

only record before the court was that petitioner had an alibi that satisfied the legal definition.



Had trial counsel prepared and presented an alibi defense, there is a reasonable probability
that the outcome of the trial would have been different. The victim recognized petitioner from his
earlier purchases in his store and still did not identify petitioner as one of the robbers, even though
he could identify his co-defendant. Petitioner’s presence in the store as a customer was a potential
explanation for the fingerprints on the door. No other physical evidence directly tied petitioner to

the robbery. See State v. Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000) (holding that fingerprint

was insufficient to withstand directed verdict motion in a burglary case). His brother’s testimony
that he purchased the gun and clothes would have explained another key piece of the State’s
evidence against petitioner. In this wholly circumstantial case, an alibi defense would have been
critical. This Court should grant rehearing, reverse petitioner’s conviction, and remand for a new

trial.

Respectfully Subgritted,

e —

DAVID AL‘EXANDER
Appellate Defender

This 10th day of August, 2016.
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