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STATE OF SOUTH CAROLINA IN THE MAGISTRATE’S COURT

COUNTY OF YORK _ ~ RETURN TO NOTICE OF APPEAL

CASE NUMBER: 2015-CP-46-824

STATE,

Ticket: 38247GR
Charge: Driving Under the Influence, 1% offense
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The above action came before the Court on February 19, 2015 in a Pretrial Motion Hearing
before the jury trial started. Assistant Solicitor Aaron Hayes was the prosecutor for the State and Deputy
Osborne and River Hills Officer Foster were witnesses for the State. The defendant was represented by

Attorney Michael Brown.

Testimony \‘/vas taken from the arresting officef, Deputy Osborne, with the York County Sheriff's
Office. Deputy Oshorne testified when he arrived on}hg scene. The Defendant, Charles Burns, was
sitting in the vehicle driver’s seat and the vehicle was not in motion. The Defendant was asked if hg had
been drinking. No reply. The Defendant was asked to exit the vehicle. He was taken to the Back of the
vehicle and asked by Deputy Osborne if he had any problems with his eyes. The Defendant said he had
tunnel vision.. He was then asked by Deputy Osborne if he had any problems with his legs or his feet. The

defendant said he had back problems and could not perform the walking test. Deputy Osborne asked if

529 South Cherry Road, Rock Hill, South Carolina 29730
Telephone: (803) 909-7650, Web: www.yorkcountygov.com




YORK COUNTY GOV:&\’NMEN

he could or would take any field sobriety test and the defendant said no. The defendant was placed
under arrest for suspicion of Driving under the Influence.

Testimony was also taken from River Hills Security Officer Foster. Officer Foster testified that the
Defendant drove left of center. Office Foster activated the blue light and pulled the defendant over. The
Officer then called York County Sheriff’s Department to investigate the suspension of Driving under the
Influence. The case was passed off from Officer Foster to Deputy Osborne.

A Motion to Dismiss was made by the Defendant’s Attorney, Mr. \Brown. The motion was based
on an unpublished ruling by Judge Hayes. This case was James Delaney Allen ill vs. City'of Rock Hi!l. In
this case, Officer Lambert with the Rock Hill Police Department failed to comply with 17-13-30 of th.e
South Carolina Code of Laws. Officer Lambert did not perceive any of the acts giving rise to establishing
probable ca;xse to engage in an initial traffic stop of the Defendant. Additionally, nothing in the record
indicates that Officer Lambert upon grriving at the scene of the traffic stop observed the Defendant
committing any acts which in and of themselves would give rise to an arrest for DUI without a warrant.

Based on the testimony from Deputy Osborne and Officer Foster, the case was “passed on.”
Deputy Osborne is the arresting officer on the DUI ticket. The crime of DUl was not committed in Deputy
Osborne’s presence. Deputy Osborné neither observed nor perceived any driving by the Defendant.

Deputy Osborne shpulﬂd have had a warrant. The Defendant’s Motion to Dismiss is hereby granted.

529 South Cherry Road, Rock Hill, South Carolina 29730
Telephone: (803) 909-7650, Web: www.yorkcountygov.com
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Please find enclosed documents, the tape, and a copy of Judge Hayes ruling.

If | can be of any further assistance, please do not hesitate to call.

-

C...--«"/ZVBURN BA(NETTE, IR
MAGISTRATE

YORK COUNTY CENTRALIZED DUI COURT

March 23, 2015

529 South Cherry Road, Rock Hill, South Carolina 29730
Telephone: (803) 909-7650, Web: www.yorkcountygov.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
) .
State of South Carolina, )
) Civil Action No. 2015-CP-46-00824
Appellant, ) '_é. -
) £ 223
=X 2 i :
v. ) ORDER  Zog % 2,
O oL
) eoniy 2
Charles Todd Burns, ) E kA =
) w2 e
Respondent. ) o
: )

This matter comes before the undersigned in the York County Court of Common Pleas on
June 16, 2015. Appearing for the Appellant was Aaron J. Hayes, Esquire. Michael L. Brown,
Esquire, appeared for the Respondent. Respondent was arrested and charged with DUI First
Offense on July 4, 2014. Respondent filed a Motion to Dismiss in York County Magistrate
Couft, which was taken under advisement and subsequently granted on March 23, 2015.

Appella‘nt- now appeals this dismissal.

Facts
On July 4, 2014, River Hills Security Officer Foster wifnessed Respondent driving left of
center in the River Hills neighborhood in Lake Wylie, York County, South Carolina. River Hills
éecurity Officer Foster initiated a traffic stop, and smelled alcohol coming fro;n ghe
Respondent's person. Officer Foster's supervisor contacted the York County Sheriff's Office to
request assistance, and Sheriff Deputy Osborne responded. Officer Foster relayed his
observations of Respondent to Deputy Osborne, including Foster's witnessing of bad driving, as

well as Respondent's refusal to answer Foster's questions. According to Officer Foster, Deputy

SC v. Burns (2015-CP-46-524) Page 1 ot 6
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Osborne arrived approximately ten to fifteen minutes after the traffic stop. Deputy Osborn

conceded that he did not witness Respondent driving on the night of the arrest, Deputy Osborne
testified concerning all of his observations of the scene of the stop. He testified that when he
arrived, Respondent's car was stopped at the front gate of the neighborhood, and Respondent was
sitting in the driver's seat. Officer Foster further testified that he relayed to Respondent Burns
the basis for the traffic stop, including Respondent's poor driving. Deputy Osborne also testified
that Respondent Burns refused to answer Deputy Osborne's questions about whether he had been
drinking. He aiso stated that he noticed a strong odor of alcoholic beverage coming from the
Respondent. Finally, Deputy Osborne testified that Respondent refused field sobriety testing,
citing alleged inability to perform the tests due to medical problems. Deputy Osborne
subsequently arrested Burns for DUIL. Burns later refused the breathalyzer test.

In the Pretrial Motion on February 19, 2015 held by the Magistrate Judge, testimony was
taken from York County Sheriff's Deputy Oéborne and River Hills Security Officer Foster.
Security Officer Foster testified that Defendant drove left of center, so he activated his blue
lights and pulled the defendant over. The Security Officer then called the York County Sheriff's
Department to investigate the suspicion of DUI. The case was passed off from Officer Foster to
Deputy Osborne. Deputy Osborne testified that when he arrived 6n the scene, Defendant Burns
was sitting in the vehicle driver's seat and the vehicle was not in motion. Based on testimony
from Deputy Osborne and Security Officer Foster, ihe case was "passed on;' to Deputy Osborne,
who did not witness or perceive any of the events giving probable cause for the initial traffic
stop, which resulted in arrest.

Law

This appeal is based on the following ground:

SCv. Burns (2015-CP-46-524) Page 2 ot 6



6

The Trial Court erred in dismissing the charge of Driving Under the Influence for an
allegedly improper warrantless arrest. Respondent's warrantless arrest via uniform traffic
ticket was proper as a matter of law.
On the Uniform Traffic Ticket included in the Return, Deputy Osborne is listed under the "Name
of Arresting Officer." At 4tAr>iz'11',ltés't‘imAdrV1y of the éfrés-ting. officer indicated that he did not observe
Respondent Burns operating the motor vehicle on the night in question. In their argument, the
prosecution relies on the S.C. Code of Laws § 56-17-15, which states:
The uniform traffic ticket . . . may be used by law enforcement officers to arrest a person
for an offense that has been freshly committed or is committed in the presence of a law
enforcement officer to arrest a person for an offense that has been freshly committed or is
committed in the presence of a law enforcement officer if the punishment is within the
jurisdiction of magistrates court and municipal court.
The appellant further relies on § 23-13-60 of the S.C. Code of Laws, which states: "deputy
sheriffs may for any suspected freshly committed crime, whether upon view or upon prompt

information or complaint, arrest without warrant . . . ." The prosecution explains his argument

through Fradella v. Town of Mount Pleasant, in which two officers were investigating a single

automobile wreck, and the driver had fled the scene of the accident. 325 S.C. 469, 472, 482
S.E.2d 53, 54 (Ct. App. 1997). Another driver informed the officers that Fradella smelled of
alcohol and helped the officers locate the defendant. Id. The officers administer field sobriety
tests to the defendant, and based on their observation of pertinent "facts and circumstances at the
scene of the accident,” the Court of Appeals found Fradella's warrantless arrest lawful despite
that none of the officers witnessed Fradella driving. Id. at 477, 482 S.E.2d at 57.

Appellant relies on a third statute §17-13-30 of the S.C. Code of Laws, which states:

The sheriffs and deputy sheriffs of this State may arrest without warrant any and all

persons who, within their view, violate any of the criminal laws of this State if such arrest
may be made at the time of such violation of law or immediately thereafter.

SC v. Burns (2013-CP-46-824) Page 3 0f6

O



7

South Carolina courts have held that acts "must become known to the officer, at the time of their
commission, through his sensory perception, and he must infer that they constitute an offense."

Prosser v. Parsons, 245 S.C. 493, 141 S.E. 2d 342 (1965). A crime is committed in the presence

of an officer when the facts and circumstances occurring within his observation, in connection
with what, under the circumstances, may be considered as common knowledge, give him

probable cause to believe or reasonable grounds to suspect that such is the case.” State v.

Williams, 237 S.C. 252, 116 S.E.2d 858 (1960). In Williams, the South Carolina Supreme Court
cited with approval that:
Although a person may actually be committing a criminal offense, it is not committed
within the meaning of the statute, if the officer does not know it. And where, the officer
could not observe nor become cognizant of the act constituting the offense by the use of

his senses it could not be committed in his presence so as to authorize an arrest without a
warrant. State v. Pluth, 157 Minn. 145, 195 N.W. 789, 791 (1923).

Analysis

Here, we have an officer who made an arrest, but did not witness or perceive any of the
events giving probable cause for the initial traffic stop, which resulted in arrest. Security Officer
Foster testified that he witnessed the Respondent drive left of center, and then initiated the traffic
stop. Thus, under the statute and applicable South Carolina case law, Security Officer Foster,
and not Deputy Osborne, perceived the Respondent committing the criminal acts giving rise to
the traffic stop. Therefore, Security Officer Foster, rather than Deputy Osborne, should have
been the arresting officer. Deputy Osborne arrived at the scene of the traffic stop approximately
ten to fifteen minutes after Security Officer Foster initiated the stop; therefore, the deputy could
not have observed the act'of Respondent driving left of center. The record indicates that Security
Officer Foster "passed on" the case to Detective Osborne once he arrived at the scene. The

record does not indicate that Deputy Osborne in any way perceivéd the acts which allegedly gave

SC v. Burng (2015-CP-48-521) Page 4 ot 6



Security Officer Foster probable cause to conduct the initial traffic stop on Respondent's vehicle
(driving left of center). Nor does the record indicate fhat Deputy Foster observed, with any of
his sensbry perceétions, any act of Respondent which, in itself, would give rise to an arrest for
DUI First Offense without a warrant. The crime here of DUI was not committed in Deputy
Osborne's presence. Deputy Oshorne neither observed nor perceived the Respondent driving left
of center. He did not even observe the Respondent driving at all. Deputy Osborne cannot justify
an arrest simply by relying on the hearsay of another police officer‘. The issue in this case is
outside the scope of Fradella, in which officers based their observations on pertinent facts and
circumstances at the scene of the accident. This case concerns whether the arresting ofﬁce_r
actually perceived acts that gave rise to establish probable cause to initiate a traffic stop of the
Respondent, and not whether circumstantial evidence can be used to establish the "corpus

delicti" of DUI.

N Conclusion

For the above stated reasons, the Court hereby affirms the Magistrate's dismissal for DUI
First Offense on the basis that the arresting officer, Deputy Osborne, of the York County
Sheriff's Office, failed to comply with §17-13-30 of the S.C. Code of Laws. Deputy Osborne did
not perceive any of the acts giving rise to probable cause to engage in an initial traffic stop of the
Appellant. Additionally, nothing in the record indicates that Deputy Osborne, upon arriving at
the scene of the traffic stop, observed the Respondent commit any acts, which in and of
themselves, would give rise to an arrest for DUI without a warrant. The Appellant's mo.tion is

hereby DENIED.

SC v. Burns (2015-CP-46-524) Page 5 ot 6
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IT IS SO ORDERED.
Daniel D. Hall
Sixteenth Judicial Circuit
York, South Carolina

June /&, 2015

SC v, Burns (2015-CP-46-524) - Page 6 of 6
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STATE OF SOUTH CAROLINA ) IN THE YORK COUNTY
) CENTRALIZED DUI COURT
COUNTY OF YORK ) CASE NOS.: 38247GR and
' 62273GS
State of South carolina, %
VS. )
)
Charles Todd Burns. )
)
) 1]

TRANSCRIPT OF PROCEEDINGS
ROCK HILL, SOUTH CAROLINA
FEBRUARY 19, 2015 and MARCH 13, 2015

THIS TRANSCRIPT WAS PREPARED FROM AN OPEN AUDIO RECORDING
PROVIDED BY THE COURT. NO COURT REPORTER WAS PRESENT.
THEREFORE, SOME PORTIONS ARE INDISCERNIBLE AND PROPER NAMES
MAY NOT BE SPELLED CORRECTLY.

DALLAS REPORTING
SERVING THE CAROLINAS FOR OVER TWENTY-FIVE YEARS
ROCK HILL, SOUTH CAROLINA
803-328-9640/ TOLL FREE 1-877-871-6363
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APPEARANCES:
Representing the State -

Aaron J. Hayes, Esquire
Assistant Solicitor

Sixteenth Judicial Circuit
Solicitor's Ooffice

1070 Heckle Blvd., Ste 207

Rock Hill, Ssouth Carolina 29730

Representing the Defendant -

Michael L. Brown, Jr., Esquire
Attorney at Law

223 East Main Street, Ste. 550

Rock Hi11, South carolina 29730-4560
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PROCEEDINGS
THE COURT: It's 9:20 A.M., February 19,
2015. This is the State of South Carolina

38247GR 1is driving under the influence; and

driving left of center.
MR. HAYES: That's correct, Judge.
THE COURT: Al1 right. Both of these
tickets -- one of them has been issued by
York County Sheriff's Department, one of
them's been 1issued by River Hills. This
Court has jurisdiction to handle companion

charges on DUIs here in South carolina, so

I'm handling both tickets.
MR. BROWN: without objection.

THE COURT: oOkay. A1l right. It Tooks

center, as I said, issued by River Hills.
And officer Foster, with River Hills Police
Department, is here. Looks Tike Deputy
Osborne, with the York County Sheriff's
Department, wrote the DUI; and, he is in the

courtroom, at this time.

B T P 2 A e P e R IR L S S P ST P WA 0
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versus Mr. Charles Todd Burns. Ticket Number

it seems Tike there is a Ticket Number 62273GS,

I'll go ahead and put that on the record that

like these two tickets -- The driving left of

Dallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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The State is represented by Mr. Aaron

Hayes, of the Solicitor's Ooffice, and the

Defendant is represented by Mr. Michael
Brown. Okay. My understanding is there's

going to be some motions. Mr. Brown?

13

MR. BROWN: We're going to make a proffer,

first.

MR. HAYES: Judge, the State has no
pretrial motions, and we will wait to hear
Mr. Brown's pretrial motions.

THE COURT: oOkay. Mr. Brown?

MR. BROWN: Is this the witness stand,
assume?

THE COURT: Yes, sir. And, Mr. Brown,
please make yourself very comfortable 1in
here, because this is a Tittle tight.

MR. BROWN: I call to the stand Deputy
Qsborne. Didn't know if you got promoted
or not.

MR. HAYES: And, Judge, just for the

record, I would like to hear Mr. Brown's

motion, before we hear any testimony; so
that, when I'm called upon --
MR. BROWN: It's my motion. I'11l call

the witness the way I want to call him.

A AT N P A SR R T AT T o o e Ve S IR R B T B o g TS e P o YR T S S T TR S S o ey BTt e ek

Dallas Reporting, Inc. - Rock Hi11l, S.C. - 803-328-9640
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MR. HAYES: But, Judge, if I have to ask

him questions, I have to know what type of

questions to ask him. But, based on the

motion -- and, right now, we're having a

proffer without a motion, so I request that

Mr. Brown explain the motion that he's

making, so that I know how to question the

officer when it comes my turn to ask him

questions. So I would just Tike Mr. Brown to

state his motion, on the record.

MR. BROWN: There 1is no rule of evidence

that requires me to do that. I'm calling

Deputy Osborne to the stand.

THE COURT: raise

Deputy, if you will,

your right hand.
(WHEREUPON, the witness was duly sworn.)

have a

THE COURT: Sir, 1if you will,

seat. Just, for the record how much weight

have you lost?

BY THE WITNESS: Fifteen pounds.

THE COURT: Go ahead and answer the

questions.

BY THE WITNESS: Thank you, sir.

DEPUTY J. D. OSBORNE, having been duly sworn, was

examined and testified as follows:

D T R NP W T U S PR
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DIRECT EXAMINATION - (By Mr. Brown)

Q Did you arrest Mr. Burns, Deputy Osborne?

A I did, sir. |

Q when you got there, his car was already
stopped; is that correct?

Yes, sir.

You did not see him driving; correct?

I did not, no, sir.

And you were called there by River Hills
Security; is that cdrrect?

A Yes, sir.

MR. BROWN: oOkay. I have no further
questions.

THE COURT: Mr. Hayes?

MR. HAYES: And again, Your Honor, I'm
going to ask Deputy Osborne questions,
subject to my objection. I don't know what
the motion is. So I would 1like the record to
be Teft open, if I need to make an additional
proffer, after Deputy Osborne gets off the
stand, because I don't know what I'm
responding to.

THE COURT: Okay.

CROSS-EXAMINATION - (By Mr. Hayes)

Q Deputy Osborne, were you on duty on
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January 4 -- excuse me -- July 4, 20147 §
A I was, sir. §
Q Whereabouts were you patrolling in the §
county? §
A I'm assigned to a DUI enforcement unit, so I §
didn't have any specific location, in the %
couhty, that I had to be. §
Q okay. Did you ultimately -- I think you %
testified that you arrested charles Burns for g
DUI on that date. g
A 1 did. §
Q How did you respond -- or how did you §
encounter him that night? é
A T was notified -- I want to say I was §
notified through dispatch or either another §
deputy had called out. Because, due to the §
nature of where the -- Mr. Burns was at, we §
had multiple deputies in that location up §
there. I was called to that location, either §
through dispatch or another deputy, to report §
to River Hills front gate, in reference to a §
traffic stop for a possible impaired driver. %
Q Okay. Té11 us what you saw, when you drove §
up to the scene. g
A There was other patrol cars on scene. Mr. §

B A I e B e R e P e s A e A 3 T A R TR O IO
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okay.

17

Burns's car was stopped at the front gate at
River Hills. The other two patrol cars were
on scene. I pulled up and, when I pulled up,
they moved out of the way; and then I was
approached by Mr. Foster -- officer Foster,
with River Hills security, which we walked in
front of my car, and he explained to me why
he had stopped Mr. Burns.

what did he tell you?

He advised me that the vehicle failed to
maintain lane and was driving left of center,
and he stopped the vehicle at the front gate.
when he stopped the vehicle at the front
gate, he stated he could smell strong odor of
alcoholic beverage coming from the vehicle,.
and that's when he notified us.

okay. Where was Mr. Burns, when you first
encountered him?

Sitting in the driver's seat of the car.

of what car?

His car.

with him, initially?

officer Foster or --

After speaking with Mr. Burns, initially.

Dallas Reporting, Inc. -~ Rock HiTl, S.C. - 803-328-9640

wWhat did you decide to do after speaking
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A I approached the car. I advised Mr. Burns ;

who I wasyahd why I was called to the

|
g
%
|
location. I asked him if he had been §
drinking. He did not respond to my question. %
I asked, again, if he had been drinking, at é
which time, he turned and he smiled at me. I §
had him exit the vehicle to offer a field !
sobriety test, because I could also a strong
odor of alcoholic beverage. |
- Q okay. And what happened, at that point?
A on bringing him to the back of the vehicle, I
asked him if he had any physical problems.
He stated that he had ruptured discs in his
back, I believe; yes, sir, five ruptured
discs in his back, and I asked him if he had
any problem -- if it affected his ab11ity‘to
walk. And he said -- I want to say that he
did state that it did affect his ability to
walk. I asked him if he had any problem with
his eyes. He stated that he had_tunne1
vision. At which time, I asked him if he was
going to be able to perform any field
sobriety test. He stated he was not, so I

placed him under arrest for driving under the

influence.

B e A A O L N S L s T T N T O T TN Rt
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okay. cCan you tell us -- Just briefly run E
through everything that went into your,
decision to place handcuffs on him for DUI.

At which point, my first initial contact
interviewing the officer that had stopped
him, taking into consideration of the driving
that I had been advised of. Then, upon
approaching the vehicle, being able to smell
the odor of an alcoholic beverage coming out
of the vehicle, and then just his reactions’
to questioning from me at all, the whole
smiling about, you know, how much have you had
to drink? And just, upon looking at him, he
looked intoxicated to me. He Tooked as if he
was intoxicated. So, when I - That's when I
pulled him out. of the car to offer him field
sobriety, to give him the benefit of the doubt,
to see if he was impaired. If he didn't have
any indications of impairment, he would've been
placed back in the car and released. But, when
he stated he wasn't, in any shape, form or !
fashion, able to comply with any field sobriety‘;
test -- And, I believe I asked him, can you
take any field sobriety test, whatsoever? And

he stated, no. At that point, I had no other

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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alternative but to charge him for driving under
the influence. f
Q Did you get a good Took at his face, while %
you were encountering him? ;
A Being out there, in the dark, I mean, I could %
see his face, out there on the roadside. i
But, once we got to the detention center for
the DataMaster, yes, I.cou1d see him. I
observed him for almost 20 minutes. We
actually aborted the 20-minute observation,
due to him stating he was going to refuse the

breath test. .

Q And did he indeed refuse the breath test?

A He did.

Q Does your vehicle have an in-car camera?

A It'does:

Q Did you make a video of your encounter with
Mr. Burns on the roadside?

A I did.

Have you reviewed that video, prior to today?
A I have.
MR. HAYES: Your Honor, at this time, I
would ask defense counsel to stipulate that
the video we have on the screen is the video

of this encounter. we'll play the first

B B R B e A e A S B A R R S e N S A e r e DL o S TN PO i
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probably three minutes of it. As State's
Exhibit 1 -- we proffer that as State's
Exhibit 1 to this motion, whatever this
motion 1is.

MR. BROWN: No objection.

THE COURT: A1l right.

(state's Exhibit No. 1 proffered and
marked for identification.)

MR. HAYES: Now, Judge, I have it in my
computer, but after the hearing, I'11l give it
to you for the record.

THE COURT: Thank you.

(WHEREUPON, the video is viewed.)

BY MR. HAYES: (Continuing cross-examination.)

Q Deputy Osborne, who was that person we just
heard you talking to on State's Exhibit 1?

officer Foster.

Q okay. Did your conversation with officer
Foster take place before or after you
encountered Mr. Burns?

A well, as soon as I pulled up, I -- as I exiting
my car, yeah, I asked who actually stopped the
vehicle, and they pointed to Officer Foster.
He walked over to me, and I had him walk in

front of the patrol car, so we could get all

I B B T A B e P S T DA A AR R T PR R R R e R (R R A L
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the conversation on audio-video.

And you hadn't encountered Mr. Burns, at this
point.

No, I hadn't even walked up to the car.

(WHEREUPON, video is viewed.)

BY MR. HAYES:

Q

B e O R A T R T X e B 3 T Y T Y S S S A

Deputy Osborne, I don't think I have any
further questions, at this time.

MR. HAYES: Your Honor, no questions of
this witness. Again, I don't know what the
motion is, so I request that the record be
left open, if I need to proffer another
witness or additional evidence to make the
State's factual position. Because, again,
Mr. Brown hasn't told us what his motion is,
so I don't know what type of questions to
ask. So --

THE COURT: A1l right.

MR. BROWN: Wwill you say, on the record,

Stephanie didn't tell you what the.motion
was? _
MR. HAYES: You haven't stated the

motion, for the record.

MR. BROWN: Did Stephanie tell you what I

was going to do?

- 803-328-9640
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MR. HAYES: I have a thought of what your |
motion might be, but I request that the
record be left open, in case there's one or
more motions --

MR. BROWN: Wwithout objection.

MR. HAYES: --- or changes to the motion.

MR. BROWN: Wwithout objection. Your
Honor, --

MR. HAYES: No further questions.

MR. BROWN: ~-- this case is identical --

MR. HAYES: Your Honor, I request that
Deputy Osborne be allowed to step down from
the stand.

THE COURT: NoO more questions?

MR. BROWN: I'm sorry. My fault, my bad.

THE COURT: Sir, if you will, you can step
down.

THE WITNESS: Thank you, sir.

(WHEREUPON, the witness was excused;)

MR. BROWN: Your Honor, this case is
identical to James Delaney Allen, Appellant,
versus City of Rock Hill, decided up by 3Judge
Hayes, back in March -- excuse me -- April of
2014. 1In the that case, Sergeant Rivera, of

the City of Rock Hill, stopped Mr. Allen for

D e R T e T R B R g e N3 o Py P S E T T A 4 R T T o e e
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15
speeding, traveling 58 in 35. Rivera -- the
same sort of facts here -- detained Mr.

Allen, called officer Lambert to come in and,

subsequently, placed him under arrest.
Pardgraph -- The second full paragraph on

page two is the same set of questions I asked

officer oOsborne, did you see the Defendant

driving? No, I did not. Did you arrest him?

No, he did not. The arresting officer, on the

DUI ticket, is officer Osborne,

in this case.

The same set of facts here; Officer Lambert

issued the arrest warrant.

That charge was dismissed,

Your Honor.

And, in the analysis, on page four, Judge

Hayes states, nor does the record indicate that

Officer Lambert observed, with

any of his

sensory perceptions, any act of the

appellant, which in itself would give rise an

arrest for DUI first offense without a

warrant. The crime here of DUI was not

committed in Officer Lambert's

presence.

Oofficer Lambert neither observed nor

perceived the appellant speeding or swerving

his motor vehicle. oOfficer Lambert cannot

justify an arrest simply by relying on the

T L At o P R P o R O T
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hearsay of another police officer. The exact
same identical facts we have here.

Deputy Osborne's relying on the hearsay
of officer Foster, of the Rock Hill -- River
Hills Security, that p1acés under arrest. He
has not observed the crime of driving, which
is the key issue -- excuse me -- the key
element of the crime of driving under the
influence. Therefore, this case is right on
point. Behind that, is these subsequent
cases that Judge Hayes relied on, in his

opinion, dismissing the charge of Mr. Allen.

MR. HAYES:

would 1ike to make an additional proffer and
then make an argument. So, should it please

‘the Court, I proffer the testimony of Officer

Foster.
THE COURT:
MR. HAYES:

stand, please.

THE COURT:

Foster, raise your right hand.
(WHEREUPON,
DEPUTY FOSTER, having been duly sworn, was examined

and testified as.fo11ows:

o N e e B e S D o SR RN T e e
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Your Honor, in response, I

Yes, sir

So, Officer Foster, take the

Any objection? oOfficer

the witness was duly sworn.)
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DIRECT EXAMINATION - (By Mr. Hayes) %

Q Oofficer Foster, who's your employer? %

A River Hills Plantation. 3
Q Wwhat do you do for River Hills Plantation?

A  officer for River Hills Security.

Q Okay. Did you encounter a Charles Burns on 4

July 4, 20147 §

A I did. i

How did you encounter him? ’ g

A He was traveling to exit out of River Hills %

and was actually in my Tane coming out the %

inward-bound; and, at the last minute, %

swerved to go out the outward-bound, at which
point, I initiated a traffic stop and stopped
him for driving left of center.

Q okay. Wwhat did you notice, when you initially
encountered him? |

A. I could -- when I walked up to the car, I
could smell alcohol coming from his person.
And, when I asked him questions, he wouldn't
answer the questions I was asking him.

Q Did you alert the sheriff's department?

A I did. Hold on. I personally did not. I

alerted my lieutenant that was on duty to

call the sheriff's depértment for me.

Da11as Report1ng, Inc. - Rock Hi1l, s.c. - 803- 328 9640
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Q why do y'all have to call the sheriff's

department, in these type circumstances?

A well, we're not -- If we end up arresting

someone, we can't transport them. And also,

I'm not FST certified.

Q okay.

who responded from the sheriff's

office to the River Hills Police oOffice

request for assistance?

A Initially,

it was Officer Dean; and then,

after officer Dean arrived, it was Deputy

" Osborne.

Q Did you speak with Deputy Osborne, when he

came on scene?

A I did.

what did you advise him?

Just basically what I had seen and what had

happened, that he -- this gentleman here was

traveling in my lane, coming out, swerved.

turned around on him, initiated blue 1lights,

where he made a u-turn and ended up stopping

in the middle of the road, as we saw in the

video.

asked him if he had been drinking, and he

wouldn't answer my questions. And I asked

him again if he was going to answer my

- Rock Hill, S.c. - 803-328-9640

I

And then I approached the vehicle and
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question,_ to which he responded, I thought I %
already had. And then I asked him again if he
had been drinking, and he just sat there and
stared at me; then I walked back to my vehicle.

Does River Hills have in-car cameras?
No, sir.

Q Were you present, in the courtroom, when we
published state's Exhibit Number 1 to this
hearing? -

A Yes, sir.

Q . About how long is this video taking place
from when you initiated the traffic stop on
Mr. Burns?

A I'd say approximately 10, 15 minutes.

MR. HAYES: oOfficer Foster, I have no
further questions.

(WHEREUPON, the witness was tendered for
cross-examination.)

CROSS-EXAMINATION - (By Mr. Brown)

Q Have you.requested in-car cameras?

A I couldn't tell you. I don't know.

Q so you don't know if they'd been requested or
not, even though that's been a law since 1998.

A Yes, sir. I'm not a supervisor.

MR. BROWN: I have no further questions.

N O o e B T D o e S S S S W A A TR i e e R S R
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1 MR. HAYES: Your Honor, I request that
2 officer Foster be allowed to step down from
3 the stand.
4 THE COURT: Sir, you can step down.
5 MR. BROWN: Without objection.
6 MR. HAYES: Your Honor, with those two
7 witnesses and State's Exhibit 1, the State's
8 proffer on this motion is complete, and now
9 we would Tike to make argument on that
10 motion.
11 First of all, I would object to Mr.
12 Brown's reliance on Allen versus City of Rock
13 Hil11l. That is a circuit court order, from
14 Judge Hayes, that has no precedential value.
15 I mean, we all respect Judge Hayes, but Judge
16 Hayes is, you know, a trial judge, Tlike
17 yourself; so these issues -- these orders
18 that he issues, in this capacity, are not
19 binding on Your Honor or anybody else. What is
20 binding is Ferdella versus Town of Mount
21 Pleasant, which comes from the Court of
22 Appeals -- our Court of Appeals.
23 I'm handing Your Honor a copy. I've
24 handed Mr. Brown a copy. I've high1ighted
25 all three of them identically. Wwhat Ferdella

B T R o e T B N R Y B D e P R MO T TR SR SRR S e
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has done is it talks about the side of the |
issue that, with due respect to Judge Hayes,
that Judge Hayes ignored, in his Allen order.

So, if Your Honor would turn to page three
of the Ferdella case to the large highlighted
chunk there, I would 1like to read this for Your
Honor, into the record.

South carolina Code 17-13-30, which Allen
is based on, states that sheriffs and deputy
sheriffs may arrest, without a warrant, any
and all person who, within the officer’'s
view, violate any of the criminal laws, if
such arrest to be made at the time of such
violation of Taw or immediately thereafter.

But our supreme court has interpreted that
alongside of another statute, 23-13-60, which
goes along with -- which works hand-in-hand
with 17-13-30, which provides that such
officers may, for any suspected freshly
committed crime, whether upon view or upon
prompt information or complaint, arrest
without a warrant. Thus, Martin, which is a
supreme court case, holds an officer can arrest
for a misdemeanor not committed within his

presence, when the facts and circumstances

|
|
!
.
%
4
i
i
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observed by the officer give him probable
cause to believe that a crime has been
freshly committed.

That is binding law from our Court of
Appeals and our Supreme Court, an officer may
arrest, without a warrant, for a misdemeanor
that has been freshly committed, even if it
wasn't committed in that officer's presence.
That's binding law from the Court of Appeals,
supreme Court and our statues.

And I would 1like to hand up some
statutes to Your Honor for your
consideration.

As Your Honor has before you, part of the
record, this arrest was done without a warrant
and was done with a uniform traffic ticket.
The statutes governing uniform traffic tickets

indicate that Deputy Osborne did exactly what

22

ESNes R
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he was supposed to do, in this situation. This é
situation does not call for a warrant. The §
statues of our state allow for ‘a uniform %
traffic ticket to be issued in this |
circumstance. g

I'm handing up three statutes, which I've i
highlighted the operative language, and %
—

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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I'm providing a copy to‘Mr. Brown, as well.
Judge, the first statute I would read is
the one that was quoted in Fradella,
23-13-60, the deputy sheriff may, for any
suspected freshly committed crime, whether
upon view or upon prompt information or
complaint, arrest without a warrant. And
then the specific authorization for traffic

tickets comes from 56-7-10. 1I've highlighted

23

that top line. There will be a uniform traffic

ticket used by all law enforcement officers 1in

arrests for traffic offenses. So that's
certainly what we're dealing with here. I
don't think anybody disputes that DUI is
probably the chief traffic offense.

And then, specifically, the rule on
freshly committed crimes and uniform traffic
tickets, comes from 56-7-15, the uniform
traffic ticket established pursuant to the
provisions of Sectidn 56-7-10 may be used by

law enforcement officers to arrest a person

for an offense that has been freshly committed.

So, Judge, what we have here -- and with

all due respect to Judge Hayes and with all

due respect to the ruling in Allen, Allen,

Dallas Reporting, Inc. - Rock Hill, 5.C. - 803-328-9640
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for some réason, completely omitted the g
analysis of the binding law. And the binding g
Taw is these three statutes that I just read %
and the Fradella case from the court of

appeals. This case is directly on point with

the rule for Fradella, in these statues.

Fradella was actually a wreck case, and

.
i
3
{
i
&
.
%
£
|
that's a case where the officers arrested the §
defendant for DUI, based on witness §
&
statemerits at the scene, and the guy was the %
o
driver. And the court of Appeals says that's §
!
fine. 'And that's exactly what we have here, ]
4
Judge. We have -- It's not a wreck case.
It's a traffic stop. But officer Foster is
the on-scene witness who points Deputy
osborne, the eventual arresting officer -- who
points out the driver to him.

Now, I don't see any difference between a
wreck case and a blue Tight case, where, in the
wreck case, the investigating officer 1is going
to show up and the witnesses are going to say,
that guy's the driver. well, in this case, the

arresting officer -- the investigating officer

showed up and another officer happened to say,

that guy's the driver. I just don't think
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there's a meaningful distinction that makes one

proper and the other improper.

I think they're

both proper, both of those situations are

proper, under our law. So --

And Your Honor has heard Deputy Osborne

articulate all of the facts that he todk into

consideration before he arrested Mr. Burns

for DUI. And he articulated his probable

cause for the driving element;

I showed up.

There was an on-scene witness who told me

that he was driving dangerously. That's the-

same thing as an officer responding to a

wreck, and a wreck witness saying, that guy's

the driver. He was driving dangerously.

That's the precise situation we have here,

Judge.

so, for all of these reasons, the State

relies on Fradella versus Town of Mount

pleasant, which is 325 South Carolina 469;

' 23-13-60, 56-7-10, and 56-7-15, we submit

that this arrest was properly done on a

~uniform traffic ticket without a warrant, and

we request that Mr. Brown's motion be denied.

MR. BROWN: Very briefly, in reply, Your

Honor. (Indiscernible) 1like the City of Rock

Dallas Reporting, Inc. - Rock Hill, s.C.
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Hi11l (Indiscernible) Judge Hayes and Judge

Hayes should come (Indiscernible), because it's
not applicable. 1In this case, the arresting
officer is the same officer who did the
investigation. That's not true, in this
case. You can't hand off probable cause, as
Judge Hayes pointed out in his opinion. You
can't take the hearsay testimony of one
officer and make probable cause out of that
and arrest somebody, if you're not the
officer who witnessed the events. Fradella's
not applicable, and Judge Hayes ruled that.

MR. HAYES: No further argument, Judge.

THE COURT: I'm going to sit on this for
just a bit. I've got some -- Unless y'all just
want to sit here, if I can do a Tlittle bit of
my own -- I'd like to have a little time to
make a decision on this. I'm not going to --

MR. BROWN: Whatever you want to do.

THE COURT: -- I'm not going to make it
right now.

MR. HAYES: No objection, Judge.

THE COURT: Any problem with that?

MR. BROWN: No, sir.

MR. HAYES: would you just Tike to -

R R R B B e e R e T D T e T L S A T e S S P g e e
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Maybe --

THE COURT: I'1ll just do an --

MR. HAYES: -- have Amber e-mail us or --

THE COURT: Yeah. 1I'll go ahead and give
you up something -- Give me a couple of days.
I don't need much.

MR. BROWN: I have one subsequent motion,
too --

MR. HAYES: Okay.

MR. BROWN: -- based on the testimony
presented here today, 56-5-2953 requires that
the video recbrding of the incident site must
not begin Tlater than the officer's --
activation of the officer's blue Tights. 1In
this case, Officer Foster activated his blue
Tights, but there is no recordation from
that. | |

Town of Mount Pleasant v Roberts states
that it's been 17 years. That's not an
excuse anymore.

MR. HAYES: Judge, I don't think we need

to proffer any additional testimony on this

- point, because this is controlled under our

Taw by State versus Landis, which states that

the arresting officer in a DUI case is. the

Da11as Reporting, Inc. - Rock Hill, s.c. - 803- 328 9640




© 0 N 0 U e W N R

10
11
12
13
14
15
i6
17
18
19
20
21
22
23
24
25

37

one who ultimately does the field sobriety
test and puts the cuffs on. That's clearly
Deputy Osborne, in this case, and the video
must come from his car.

State v Landis was one of those
situations where you got two cars on scene.
one does the blue light, the other does the
arrest. State versus Landis held that that's
not a problem, because the arresting officer,
under 56-5-2953, is the one who must produce
the video.  So, in this case, the arresting
officer was Deputy Osborne. Under the Taw,
State versus Landis, and 56-5-2953, there was

no video requirement on Officer Foster.

MR. BROWN: I would like to just send you

a copy --

THE COURT: Put in on the record.

MR. BROWN: No. No. I'm going to send
you a copy, timely of Pleasant v Roberts.
Landis is not applicable here at all.

THE COURT: I got it.

MR. BROWN: He was the arresting officer.

He wrote a ticket for driving left of center.
THE COURT: Anything else?
MR. BROWN: Which is the probable cause

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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1 of why we're here. §
2 MR. HAYES: Your Honor, I think, if you %
3 would 1incorporate, for the record, on that §
4 particular motion, if you would incorporate §
5 the record on the prior motion, the testimony g
6 and the video exhibit, I think we're covered §
7 on that for you to make a ruling. §
8 And then Tet me get you the cite, for %
9 State versus Landis, Judge, so that I can g
10 read that into the record. §
11 MR. BROWN: I'11l just fax you a copy. §
12 THE COURT: I got it. | §
13 MR. BROWN: Al11 right. %
14 THE COURT: I think, for the record, -- §
15 MR. BROWN: You've got Town of Mount ?
16 Pleasant versus Roberts? |
17 THE COURT: I do.
18 MR. BROWN: Yes, sir. oOkay.
19 MR. HAYES: Judge for the State's
20 purposes, State v Landis is 362 South
21 Carolina 97. And the State would argue that
22 since Deputy Osborne 1is the arresting
23 officer, he was the one that was required to
24 comply with 56-5-2953 and create a video, and
25 officer Foster was not. So, Your Honor has

D e B T T T e R o M D R R R e P it
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Deputy Osborne's video which we submit
complies with 56-5-2953, and State versus
Landis.

THE COURT: Anything else?

MR. BROWN: No, sir.

THE COURT: 'Mr. Hayes anything?

MR. HAYES: Nothing Judge. And I have
State's Exhibit 1, which is Deputy Osborne's
video. So that's part of the record. I'm
going to turn that over to you now, Judge.

THE COURT: Thank you.

MR. BROWN: Without objection.

MR. HAYES: I'll write the ticket number
on there, because we've got a lot of these
videos floating around.

THE COURT: I thank you, sir.

MR. HAYES: Thank you, Judge.

THE COURT: A1l right.

MR. HAYES: Thank you, Judge.

THE. COURT: Thank y'all. Appreciate you

working with me in my 1little courtroom.

3 e
~ "

MARCH 13, 2015

THE COURT} Okay. Wwe're on the record
at 1:21 P.M., March 13, 2015. This 1is a

£
Hl
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y'all give me the date?
February 19, 2015,

when we were down in the makeshift courtroom.

40

continuance of a motion hearing that -- Could

That was on

is when we heard that,

Aaron Hayes, from the Solicitor's 0Office;

Michael Brown, here as the defense attorney.

This is case Number 38247GR, State of

South carolina versus Charles Todd Burns.

I say a continuation, I Tike to put my rulings

on the recorder and so they are -- so they

will be pfeserved.

Could I get -- Mr.

Brown,

I know that we

already have this on the record from down

there. But, would you mind going ahead and

making your motion again today? would it

just be absolutely too much to ask?

MR .
BROWN:
I mean, I'11 --
THE COURT:
please.
MR. BROWN:

into the facts too much, which I have to do,

No, sir. No, sir. No,

but, in a nutshell, this case

the defendant in this matter, was stopped -- I

can't remember the officer's name,

pDallas Reporting, Inc.
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Just give a quick synopsis

without trying not to get

- Rock Hill, s.cC.
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but he was
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3
1 a River Hills -- Is that right, Aaron -- %
2 Security. g
3 MR. HAYES: Yes, sir. §
4 MR. BROWN: -- was a River Hills security §
5 officer. He stopped and detained Mr. Burns. §
6 He's the -only person that observed him §
7 driving. He called Deputy Osborne, J. D. §
8 Osborne, of the York County Sheriff's %
9 Department, who came out and made the arrest. %
10 In my case of James Delaney Allen, %
11 Appellant, versus City of Rock Hill, my %
12 motion is basically this, in a nutshell. You %
13 can't hand off probable cause. Obviously, ;
14 one of the elements of driving under the |
15 influence is that someone's driving a motor §

H
16 vehicle. :

17 The officer has to observe that through
18 either direct or circumstantial evidence, the
19 arresting officer. okay? 1In this case, J. D.

20 osborne did not observe this defendant driving.

22 record -- in this case, Officer Lambert was the
23 arresting officer, and he did not see Mr. Allen

24 driving, the defendant in that case. The

25 record does not indicate the Officer Lambert,

j
i
:
!
3
%
1
21 And, as Judge Hayes stated 1in his opinion, the §
%
£
i
]
!
|
§
E
|
i
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1 in any way, perceived the acts which |
2 allegedly gave probable cause to conduct the

3 initial stop on the Appelliant's vehicle.

4 Same thing here, Your Honor.

'5 And he also cites, I am giving the court

6 these cases without proposition, City of

7 Easley v Portman, Prosser v Parsons, State v

8 williams, and state v Ploof (phonetic).

9 THE COURT: Thank you, sir.

10 | MR. BROWN: That's it, in a nutshell,

11 Judge.

12 THE COURT: That was it. Mr. Hayes?

13 MR. HAYES: Judge, the State opposed that

14 motion on the basis of Fradella versus Town

15 of Mount Pleasant, which is 325 South

16 carolina 469, court of appeals decision,

17 which stands for the proposition that an 1
18 | ‘officer doesn't have to witness somebody

19 driVing tb arrest them -- to do a warrantless
20 arrest for Dui, if the facts and circumstance
21 known to the officer indicate that it's been
22 freshly committed. So we cited Fradella for
23 that.

.24 We also cited to three statutes, 56-7-10,

25 which allows for uniform traffic ticket in

pallas Reporting, Inc. - Rock Hil1l, s.C. - 803-328-9640
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1 DUI cases; 56-7-15, which allows for uniform
2 - traffic ticket for arrests in cases that have
3 been freshly committed, and then we cited to
4 3-13-60, which specifically says that deputy
5 sheriffs may arrest for any suspected freshly
6 committed crime, whether upon view or upon
7 prompt information or complaint. ;
8 So, as far as the facts -- So that's our
9 law, Judge. And then, as far as the facts
10 go, we proffered officer Foster, who
11 testified that he pulled Mr. Burns over for 3
12 driving Teft of center and then called Deputy
13 osborne. And then we also proffered Deputy
14 osborne, who testified that, when he walked
15 up, he saw Mr. Burns sitting in the driver's
i6 seat of his car. He got the oral report from
17 officer Foster and then everything else in
18 his investigation led him to believe that the
19 crime of DUI had been fresh]y.committed. So
20 that was the facts that the State proffered,
21 and we would just make sure that that's
22 incorporated over from our prior hearing date
23 into today's purposes.
24 MR. BROWN: - wWithout objection, I'd Tike
25 to very briefly respond to that.

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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Fradella, in a subsequent case, stands

%
:
2
for the same proposition. Judge Hayes ' §
addressed that in phase three of his order, the §
Prosecution in this case, City of Rock Hill, §
. . .
relied on the argument that the corpus delect:
of a DUI may be established through
circumstantial evidence, citing city of Easley
v Foreman, almost identical facts as Fradella,

which is a wreck case. oOfficer comes up, were

i

.

!

|

|
you driving? Yes, sir. Judge Hayes addresses g
that on page four of his opinion, Tast §
sentence: The 1issue, in this case is outside 3
the scope of Portman and concerns whether the §
arresting officer - in this case, J. D. Osborne §
--actually perceived the acts giving rise to
establishment of probable cause to initial a
traffic stop on the Appellant.

In this case, Osborne did not witness the
driving that caused the probable cause. The
officer from River Hills Security did. And
Judge Hayes addresses that exact point, on
page 4 of his opinion, last séntence.

THE COURT: Anything else?

MR. HAYES: Nothing further from the

State, except we believe this case falls

Bt e N T e e e e T O A e T S T T A P e e L R T T T S A R P R B e A i
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-squarely within the rule from Fradella.

Thank you, Judge.

THE COURT: I'm going to base -- I'm
going to go ahead and grant the motion to
dismiss, and I'm working straight off of the
same thinking that Judge Hayes used. I know
that it's not imperative or has too much of
an effect on me -- on my ruling. However, I
will say that it is a persuasive argument
from his court.

The other thing that I would base it on
is -- Hold on just a minute. I'm hoping to
find -- on 17-13-30, of South Carolina Code,
officers may arrest without a warrant for
offenses committed in view. The sheriff and
the sheriff deputies of this state may
arrest, without warrant, any and all persons
who, within their view, violate any of the

criminal laws of this state, if such arrest

be made at that time of such violation of law

or immediately thereafter.

36 |

what that means to me, when it says within

their view, is within their view. oOne of the
elements of driving under the influence is

driving in the State of South Carolina. So

pallas Reporting, Inc. - Rock Hill, S.C. - 803-328-9640
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that's what I'm basing, strictly, my ruling on, [

is -- as far as I'm concerned, is the violation

3
|

i

%
of 17-13-30. So I want to make sure that it's %
on the record, and I left it for review. g

Any other questions? §

MR. HAYES: Judge, just to clarify, are §
you finding that Fradella and the statute cited |
by the State do not apply, in this case?

THE COURT: I'm finding that, in this
particular instance, in my way of looking at
it, I think that Officer Osborne - I'm talking
about the arresting officer - should've had a
warrant in his hand, when he arrested thaf |
individual. |

MR. HAYES: Thank you, 3Judge.

THE COURT: Yes, sir.

MR. BROWN: I just want to make -- And I
think I put this on the record last time.

This wasn't the crux of the argument, but I
had additional sustaining ground that,»under

56-5-2953, in-car video, site video, the blue

blue lights. This did not happen, in this

case, at all. There was no affidavit saying

that they have been equipped, or whatever.

%
§
1
<
4
%
§
1Tights must begin no later than activation of %
|
:
%
%
.
|
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Just an additional sustaining ground.

THE COURT: Okay.

MR. BROWN: And I think I raised that last
time, didn't I?

MR. HAYES: You did.

MR. BROWN: Okay. Just wanted to make
sure it was on the record.

THE COURT: Landis was brought up in the
Tast situation, also. And I don't mind
addressing Landis, because I don't think Landis
applied, in this case. Because, the officer,
in Landis, the second officer did see -- he
viewed the bad driver, so I'm not talking
about ‘Landis. I'm strictly going to address
this on the officer not seeing the driving,
and it was passed on. If it's passed on, I
think a warrant needs to be 1issued.

MR. HAYES: So, Judge, just for
clarification there, you're not ruling on the
video motion that he just brought up;
because, you've already dismissed it --

THE COURT: 1I've already dismissed it on
the element, right.

MR. BROWN: Right. I just wanted --

THE COURT: That was just something that

e e T T TR T I
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1 he added. *
2 MR. BROWN: -- to make sure I'm covered.
3 THE COURT: And I don't have any problem
4 with that.
5 MR. BROWN: Yes, sir.
6 THE COURT: I didn't know --
7 MR. BROWN: Just wanted to make sure it
8 was on the record.
9 THE COURT: I didn't rule on that.
10 MR. BROWN: oOne of the appellant rules,
11 if you have additional stating grounds out
12 there.
13 THE COURT: But I do want to --
14 MR. BROWN: You want to shoot me an
15 affidavit for me this afternoon?
16 " MR. HAYES: I will. I will.
17 MR. BROWN: 1I'll probably have it back to
18 you today. That's how desperate she is to --
19 THE COURT: Listen gentleman.
20 MR. BROWN: Yes, sir.
i 21 THE COURT: There is another ticket here
22 and this was issued by --
23 MR. BROWN: How much we owe you on that?
| 24 THE COURT: Sir?
25 MR. BROWN: Open container; right?

T e R A e e oy g R T S e, T R RS X T S e R O I S o B A e R e o Bt e b de e et
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MR. HAYES: Left of center.
THE COURT: No, sir, driving left of
center.

MR. BROWN: How much we owe you on that?

THE COURT: I can't take it. This ticket

1s not mine. This is a River Hills ticket --

MR. BROWN: That's right, it's --

THE COURT: -- and this has to be taken
care of by Grayson.

MR. BROWN: -- River Hills officer's.
we'll pay it up there. Don't worry about it.
I'1T1 take care of that.

MR. HAYES: And'that's fine, Judge,
because it's completely separate. It wasn't
covered under his motion, so, if they want to
go pay it or something, then --

MR. BROWN: No. They other officer
wrote that ticket, is my understanding.

THE COURT: He did, Foster wrote that
ticket. I got nothing to do with 1it.

MR. BROWN: Osborne didn't write that
ticket.

MR. HAYES: No, he's not here.

THE COURT: I don't know why it's even

here.

pallas Reporting, Inc. - Rock Hi11l, S.C. - 803-328-9640
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MR. BROWN: Because

Judge?
THE COURT: Yes.
MR. HAYES: well, I

to them.

~Jater than next week.
THE COURT: That'11
have Laurie call me --

MR. BROWN: I will.

* % END OF

R 4 B M P A R T T R T R i PP e R Sy =
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assume they just thought it all came here.

MR. HAYES: Did they send you the gfeen,

could probably sign it off, if --
THE COURT: We'll go down there and talk

MR. BROWN: We're not waiving -- we're
.not objecting to any jurisdictional defects
on that. How much we owe you?

THE COURT: Hundred and fifty-five.

MR. HAYES: oOne fifty-five.

MR. BROWN: 1I'l1l have that to you not

THE COURT: -- before you send it. And
the reason I'm saying that, I got a bad

feeling that's got to go to --

50 41

, under that rule, I

mean, then Amber

work out good. Just

AUDIO * * *

R 3 o A D S PR T OO N TR

11, s.c. - 803-328-9640



51

STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS
). SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) CASE NO.: 2015-CP-14-0824

STATE OF SOUTH CAROLINA

vs. . TRANSCRIPT OF RECORD

e e

CHARLES TODD BURNS

JUNE 16, 2015
YORK, SOUTH CAROLINA

BEFORE THE ' HONORABLE DANIEL HALL

APPEARANCES:

AARON JAMESON HAYES, ASSISTANT SOLICITOR
YORK, SOUTH CAROLINA

ATTORNEYS FOR THE STATE

MICHAEL BROWN, ESQUIRE

ROCK HILL, SOUTH CAROLINA

ATTORNEY FOR THE DEFENDANT

SHIRLEY BROCM
16™ Circuit Court Reporter




NO TESTIMONY TAKEN

52




E-X-H-I-B-I-T-5

DESCRIPTION

Transcript of Record

53

ID. EVD..

10




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

54 -

THE COURT — All right, that brings us to Mr.
Burns. Right? This is your appeal -- right -~ Mr. Hayes?

MR. HAYES - Yes, sir, this is the State’s appeal
and the Court’s indulgence for just a second. I’ve got
some stuff to organize here. This one’s a little more
substantive,.

(BRIEF PAUSE)

(WHEREUPON, DISCUSSION IS HELD BETWEEN CQUNSEL
WHICH WAS NOT REPORTED.)

(WHEREUPON, DISCUSSION IS HELD BETWEEN THE COURT

AND COUNSEL WHICH WAS OFF THE RECORD.)

THE COURT — Are you ready?
MR. HAYES -~ I’'m ready if you are.
THE COURT - All right, tell me about Mr. Burns.

MR. HAYES - Yes, sir. This the State’s appeal
from the Maéistrate’s pre-trial dismissal of Mr. Burn’s DUI
charge. The underlying motion that was .granted by the
Magistrate was a motion to dismiss for an allegedly
improper warrant-less arrest. I wrote a brief and I e-
mailed it to Mr. Duncan last week. I have a hard copy here
for the Court and everybody if y"all want it. |

THE COURT ~ We have those.

MR. HAYES -~ Okay, I’11 give one tc Mr. Brown

then. Just a quick sketch of the facts ---
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THE COURT - Did you e-mail a copy to Mr. Brown --

MR, HAYES - I did, Your Honor.
THE COURT - You sent it to —---
MR. HAYES — I cc-d his paralegal, Lori, on that.

THE COURT - That’s good.

MR. HAYES - I did just hand him a copy right now.

THE COURT - But you cc-d him when you sent it to
us.

MR. HAYES I cc-d his paralegal, Lori, based on

prior experience and e-mail exchange with Ms. Rogers that
she’s ——; |

THE COURT - Qkay, all right.

MR. HAYES ~ =--- the primary e-mail interface with
his firm. And I also filed it with the Court and mailed it
to Mr. Brown as well.

THE COURT - Okay. All right, go ahead.

MR. HAYES - Just a quick sketch of the facts, on
July 4%, 2014, a River Hills security officer obsérved a
vehicle going left of center in the neighborhood and
initiated blue-lights. They don’t have cameras in their
vehicle. They’re also not sworn police officers, so they
call in the York County Sheriff’s office to assist. They
call in the DUI team specifically; Deputy John Osborne

responds; River Hills security officer walks up to him and
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says, got a guy pulled over, saw him driving left of
center, think he’s been drinking; Deputy Osborne approaches
the car and begins the traditional DUI investigation
process that culminates ip the respondent’s arrest for DUI.
And the issue below was, was Deputy Osborne entitled to
arrest Mr. Burns using uniform traffic ticket and without a
warrant when Deputy Osborne did not personally observe the
driving of the defendant. Now, we concede that Deputy
Osborne was'the arresting officer and he did not witness
the driving. So it’s our position that the Magistrate —-—
where the Magistrate erred is reviewing this under an
improper standard and under the improper legal lens. The
Magistrate dismissed this based on an alleged violation of
the in-view warrant-less arfest statute which is 17-13-30,
and I have a copy of that for the Court if you want one.

THﬁ COURT - Yeah, pasé that up. |

MR. HAYES - This is the in-view arrest warrant-
less statute -— excuse me -- in-view arrest statute —- I
didn’t realize you were going tc have two clerks today ---

THE COURT - That’s all right.

MR. HAYES ~ Thank you. So the Magistrate held
that there was a violaticon of this statute. And what we
argue is that this statute has to be construed with three
other statutes, plus the case law which clearly'state that

an officer is allowed to arrest somebody for DUI using a
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uniform fraffic ticket and without an warrant even if that
officer didn’t see the driving. So the statutes that dgo
along side it are 56-7-10, 56-7—15 and 23-13-60, and I have
copies of those for the Court. I hand these up. (Pause)
So the Magistrate looked at this case solely through the
lens of 17-13-30, but when you look at 56-7-10, that
expressly authorizes a uniform traffic ticket for all
traffic offenses which DUI certainly is a traffic offense.
Then you look at 56-7-15, which authorizes a uniform
traffic ticket for any offense that has been, quote,
freshly committed, end quote, in the presence of a law
enforcement officer, or excuse me, freshly committed or is
committed in the presence of a law enforcement officer. So
that authorizes officers who arrest with a uniform traffic
ticket based on something that they didn’t see, because
freshly committed implies it didn’t happen when the officer
was standing there. And then finally we could cite to 23-
13-60, which I also handed, Your Honor, and that’s just a
general warrant-less arrest statute that allows deputy
sheriffs to a;rest for something that has been freshly
committed. And then finally, and most importantly, there's
a case onrall this that buts this together in the DUI

context, and that’s Fradella vs. Town of Mount Pleasant,

which was a wreck case, and the officers did a warrant-less

arrest after they found the defendant later, because the
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defendant was no longer on scene. And the Court of Appeals

téok 17-13-30 and 23-13-60 and blended them together to
give us the rule on warrant—-less arrest in DUI cases when
the officer did not see the driving. The Court of Appeals
just stated very simply, it’s not a problem if the officer
has probable cause to believe thaf the offense has been
freshly committed. It doesn’t have to happen in the
presence of the officer. So I'm going to hand that case
up, and that’s Fradella vs. Town of Mount Pleasant, 325

South Carolina 469. (Pause) And I would direct the Court

lto -— and this is cited in our brief -- but the third page

of the Westlaw printout and the Court does exactly what I
just described, they take 17-13—35 and 23-13-60, they
construe them together to give us the rule that an officer
does not have to witness the driving in order to do a
warrant-léss arrest for DUi. If they have probable cause
to believe it’s been freshly committed, they can do a
warrant-less arrest. And then 56—7—10 and 56-7-15
expressly authorize a uniform traffic ticket in those
situations. So what we have here in this caseyéith Mr.
Bufns is an officer applying the law exactly as is written.
He didn’t see the driving, but he had probable cause that
the driving had been freshly committed. He, as he

testified in the Court below, heard the River Hills

security officer’s report that the guy had been driving
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left of center; he observed the defendant sitting behind

the driver’s seat of his own car, and it’d only been about
10 to 15 minutes since the traffic stop between the
original call for assistance and when Deputy Osborne
arrived on the scene. So, Your Honor, I'm going to stop

talking. T realize I've thrown out a lot of law here. We

{would incorporate our brief into the record;‘that

sunmmarizes our arguments probably better than I just said
them out-loud, and then the last thing for the record,
Judge, I -- the Court should have an audio recording of the

trial -- of the pre-trial hearings that tock place. I had

'a court reporter transcribe those for the Court’s ease of

reference. I attached certain excerpts to my brief, but
I'd also hand up the transcript to the Court right now and
request that the Court make it Court’s Exhibit 1. Agéin,
the official audio should be in the record, but this is
just a transcription of that, so y’all don’t have to listen

to the disk.

THE COURT - I have a —— I have a copy of that in
the file.

MR. HAYES - Would vyou like the transcript, Your
Honor?

THE COURT - Yes, you can -- you can give that to
us.
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MR. HAYES - May I have that marked as Court’s
Exhibit 172

THE COURT - That’s correct. We’ll make that part
of the Court’s Exhibit.

(WHEREUPON, TRANSCRIPT IS MARKED AS COURT’ S
EXHIBIT NUMBER 1.)

THE COURT - Anything else, Mr. Hayes?

MR. HAYES - So for the reasons I just stated and
for the reasons included in our brief, we would ask that
the Magistrate’s order of dismissal be reversed and that
this case be remanded for trail. Thank you, Judge.

THE COURT — Mr. Brown, be glad to hear from you.

MR. BROWN - Your Honor, my argument is two-prong.
I’d like to address his argument first. I'm handing up to
the Court certain documents which is stating my position.
The -- not this finding on this Court when I stretch
imagination, the exact identical issﬁe was before Judge
Hayes back in 2013. The issue here in Fradella is a
circumstantial evidence case. It’s a wreck case. This is
not a circumstantial evidence case. And I would like to
put on the record that nowhere in this transcript or
throughout this record does it say that River Hills
security officers are not licensed law enforcement. Matter

of fact, it’s my understanding they have the powers of

arrest and are licensed by SLED. In this particular case,
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and the record will bear it out, a River Hills security
officer stops this defendant, holds him and detains him at
that point in time, calls in Officer Osborne who
subséquently does the arrest. This is not a circumstantial
evidence case which Fradella deals with. This is
concerning the 17-13-30 as whether or not the case law says
that his sensory perceptions can ID or determine the
elements of the crime. 1In this particular case he cannot.
State vs. Williams, although a person may actually be
committing a criminal offense-thus attached to this order,
it is not committed with the meaning of the statute if the
officer does not know it. Where the officer could not
observe nor become cognizant of the act constituting the
offense by'use of his senses, it could not be committed in
his presence to authorize an arrest without a warrant.
That’s exactly what ﬁappened here. If the State or the
prosecution at the arrest had put the River Hills detention
officer and Officer Osborne on the ticket, we wouldn't be
having this discussion. That would be a valid arrest,
because they both had the right to do that; they both
participated in the arrest. In this particular case, the'
State did not do that. They designated Officer Osborne as
the arresting officer. He did not observe the salient
conduct, the driving, which is a key element under driving

under the influence statute. The only person that saw that
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was the River Hills security officer were acting under the
color of authority in uniform and in a River Hills security
car -that is 1lit up with all the indiciaiof law enforcement
stops this defendant, details him until such time as
Officer Osborne comes. On page 4 of Judge Hayes’s Opinion,
last 5, 6 lines, he quétes, and I would reiterate this
opinion, the crime here of DUI was not committed in Officer
Lambert’s presence. Officer Lambert neither observed nor
perceived the appellant speeding or swerving his motér
vehicle. Officer Lambert cannot justify an arrest simply
by relying on the hearsay of another police officer. The
issue in this case is at the scope of fulman and concerns
whether the arresting officer actually perééived the acts
giving rise to probable cause to initiate a traffic stop of
the appellant and not whether circumstantial evidence can
be used to establish the corpus delicti of DUI. BAnd that’s
right on point, Your Honor, because that is the point in
this case. It’s not a circumstantial evidence case. It's
whether or not it complies with the statutory scheme for
the powers of arrest. Like I said earlier, if they had put
the River Hills police officer on this ticket, we don't
have this discussion, but Trooper Osborne did not observe
driving and none of his sensory perceptions would allow him
to see or hear or know anything about the driving. He took

it as to hearsay from another police officer. Second point
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is, Your Honor, additional sustaining ground -- I'wve handed
you up a copy of Town of Mt. Pleasant v. Roberts. There is
no affidavit in this file or in the record whatsoever from
the River Hills security officer stating that his vehicle
was not equipped with a camera at that point in time or no
evidence stating tﬁat at that point in time this camera was
malfunctioning. 56-5-2953 Subsection (a) a person who
violates Section 56-5-2930, 56-5-2933 or 2945 must have his
conduct at the incident site and bring up test (sic) site
video-recorded. The video recording of the incident site
must not begin later than the activation of the officer’s
blue-lights. That Qidn’t happen here. I have no affidavit
saying River Hills is subplied for these cameras or that
they’ve even requested them or that the camera was
malfunctioning, so the exceptions to Subsection (a) of that
statute do not apply and they’re enumerated in (b). I
basically-just paraphrased all the exceptions to that
statute. 8o for those two reasons, I submit the ruling of
the Magistrate -- or excuse me ~- the DUI Court Judge was
correct, and this case should remain dismissed.

THE COURT - Anything in response, Mr. Hayes?

MR. HAYES - Just a brief reply, Your Honor. I
think the phrase that Mr. Brown just uttered is what really
allots this case. This case is about the, quote, statutory

scheme for powers of arrest, end quote. That was how Mr.
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Brown phrased this case, and I -agree, and our contention is
that the Magistrate expressly ignored the statutory scheme
for powers Qf arrest, because the statutory scheme for
powers of arrest is more than just 17-13-30. It involves
23-13-60, 56—7—10 and 56-7-15, along with the accompanying
case law like Fradella vs. Town of Mt. Pleasant. So this
case 1s about the étatutory scheme of powers of arrest, and
that scheme was not pfoperly construed by thé Magistrate,
and that’s why we ask Your Honof to reverse the
Magistrate’'s Order. Then on the secondbpoint raised by Mr.
Brown, he —-- he just argued that an additional sustéining
ground for the appeal would be his position that the DUI
video recording statute was violated, and it’s our position
that that’s not ripe for appeal; the Magistrate didn’t rule
on that issue; that issue is not included in his Return and
then if you look at pages 38 and 39 of the transcript that
we handed up, the Magistrate expressly did not rule on that
iésue. In fact, his words are on page ---

MR. BROWN -~ Your Honor, I'm going to object to
this argum;nf. I'm not the appellant here; I’'m the
respondent.

THE COURT -~ I’11 listen to hin.

MR. HAYES - I'm just saying, Your Honor, I
appreciate his second édditional sustaining ground, and I'm

just letting Your Honor know, it’s our position that’s not
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ripe'for.consideration, because the Magistrate hadn’t ruled
on it yet. The Magistrate dismissed this case on the
arrest issue alone, didn’t touch any possible DUI video
recording statute issues; so we ask that Your Honor just
consider that as the scope of this appeal, one issue, not
bofh. I understand he’s putting an additional sustaining
ground into the record. 1It’s our position that we’re not
there yet because the Magistrate hasn’t looked at it.

MR. BROWN - Your Honor, I'm going to object to
that whole line of argument. Common appellant practice is
any additional sustaining ground I'm going to submit as the
respondent I’m entitled to.

THE COURT

I note your objection. Anything else
from either side?

MR. HAYES

Nothing from the appellant, Judge.

THE COURT — Mr. Brown?

MR. BROWN No, sir.

THE COURT - All right, I’'m going to take it under
advisement and I711 e-mail you the Court’s decision in ~--
by the end of the week.

MR. HAYES - Thank you, Judge.

THE COURT — All right. Thank vy’'all.

(END OF TRANSCRIPT)
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proceedings held in the case of State of South Carolina vs.
Charles Todd Burns, as taken by me in the Court of Common

Pleas for the Sixteenth Judicial Circuit on June 169, 2015,

and provided by me this the&?%ay o) , 2015.
I do further certify that m neither of

kin, counsel, nor interest to any party herein.

W@/

Shirley B om, .CVR-M

Official Court Reporter,

Certified Verbatim Reporter, In and
for the State of South Carolina




" Fom 5438 - - - T T TR
Rev. /10 STATE OF SOUTH CAROLINA
oy oreooiivor | Couaa HillS
ONTY O o una Hit VERSUS
FIRST NAME "MIDDLE NAME . LASTNAME i
.o b USRI - . ! [P - :
ociy s V) ot (v f
STREEIAND NO. ., Ty . STATE 71P ~ONE
“STATE LICENSED| DBWEAS LICRNGENN- . [coL = om.;fgr«?é i
o i .
= L oves'ano
VEH.LIC.NO. STATE MAKEOFVEH NEAR] cous VERT AL [16PSGR VEH| COMB. '
< HAZ MT.| MOPED |MIRCYGL | OTHER
YOU ARE SUMMONED TO APP BEFORE THE TRIAL CO URT
NAME OF TRIAL COURT STREET AND NO.
1\" AN o\l S V\m\ ) “’.‘
TIME OF TRIAL TATE 7IP CODE
k C C B s \n\
OURT APPEAFANCE REQUFED ¥ VIOLATION SECTION NG,
Y 3 ) ;' - -
5o tofy o Gnla A
OWNER OF VERIELE DAI? OF ARREST
el a 2% "\f{ ‘ (?q zojd'
ADDRESS OF OWNER D?iE OF VIOLATION q
CAga ey lod
BAL DEPOSITED NAMEGF)AHRESTING ICER A
i LA Yo :
|” DESCRIPTION OF ACGUSED coun‘q rﬂ‘ugsn :
S e HAIR Y
Al Rl B | B0 el ol
DATE BAIL REGD. | BY BADGEL\\p \ ! 1: ))c a
]
20 Flst+
z
CASE BEFORE & sl 7o
MAGISTRATE wn.corr B NE OF VIOU\TION ;

, WEATHER
cimeurcouat O3 FAmiy couRt [ FEDERAL COURT a Uy,
mg%‘;“‘_‘::gxfmw 8IFSTANCE TEEET FROM INTERSECTION

. - - * Qe
DEFENDANT. DID NOT APPEAR O appEARED O [0 A . . .
DISPOSITION mnofl“\cﬂo oty ke
Noueprossen O GUILTY MILES S|wW
FORFEITED 8oND [ |PLED: NOLO CONTENDERE O 1] 2
HWY NO. C
TRIAL BY: TRIALJupGE O sy 0O
DATE OF TRIAL iF ANY 3 - pr
VEADICT OF GUILTY a Lat
TRIAL IF ANY nor aunty 0O { .
Jait. | SUSPEND FINE AMT. COLLECTED| AMT. SUSPENDED <) 7 .
. Long
COMMITTED TO: e — OFF;ENSE CTODE | BA. LEVEL
Searched: Resuftol | = '\' f"
:‘\. ’J Caolitsi nl Ly 3 R
CERTIFIED CORRECT DATE 6 2 2 7 3 G S
l' lzo

T
L ll 1’ -
TRIAL COURT COPY

67




/l STATE

OF SOUTH CAROLINA

" = UNIFORM TRAFFIC TICKET

Y ORCQUNTY OF \‘w k. VERSUS
FIRST NAME S E‘IP_DLE NAME LAST NAME
] . - 3
C.’"\’;\f Ko H ¢ )«Qd i—t"fi"\‘,
STREET ANB NO. oY s ZIP CODE
. ¥ —
STATE LICENSED [ DRvEa'e 1inexicE i cOL "DRI. LIC. CLASS
S s ¢ - s O ves Byp D
VEH. LIC. NO STATE OF VEH VE?R couu. ven. | auT). fieesan ven| coms.
S{. ek HAZ. MT.| MOPED | MTRCYCL | OTHER -

YOUu ARE SUMMONED TO APPEAR BEFORE THE TRIAL COURT
NAME OF TRIAL COURT | sTREeranDNO.

DUT Courl

528 Cherry kg

DA'E OF TRML
S 23 jrl

TIME OF TRIAL CiTY ! STATE ZiP CODE

24730

VIOLATION SECTION NO.

‘ﬁ\).r Urdd r "I;\L(mgsr S S 29%0
W%r

A

AN HC_ QL Q}’\v\

DATE OF ARREST

o7 OU i

ADDRESS OF OWNER

DATE OF VIOLATION

BAlL,

SAC

’Ol ’t;}d@lc{(d QH SQ Qo 10"’! 20""

DESCRIPTION OF ACCUSED

DATE BAIL RECD. J

20

CASE BEFO!
A RE vagisThate O

crcurcourr O ramy courtr 03

6 RESTING OFFICER ':,ANK
\CEJ EX dGVE cww '}l' NUDBEtR
Ra ! 15'_? ;' -RIATH NATE AE ".{Ed rﬁ Li) C}’ ‘ o o
Gddzs X2
AHHEN wl 5k
wcorr O Fmeor VIOLATION " prmeg|
FeDERAL court O 1 ) g

NAME OF TRIAL COURT DISTANGE N FEET FROM IN scnou
IF DIFFERENT FROM ABOVE. m
DEFENDANT: DID NOT APPEAR [J APPEARED [J
DISPOSITION
NOLLE PROSSED [J GUILTY g N]E]S l w
FORFEITED BOND [ |PLED: NOLO CONTENDERE [ 1{2[aj4
HWY NO. CITY
TRIAL BY: TRIALJUDGE OO Jury 0O )
DATE OF TRIAL IF ANY 5 ” P
VERDICT OF GUILTY a Lat
TRIAL IF ANY noTGuLty O f20 .
JAIL | SUSPEND FiNE AMT, COLLECTED| AMT. SUSPENDED o . 3
. Long
' A LEVEL
COMMITTED TO: Vahicio Artest as { \ OFFEg\Sé;ODE F, LE
s\ bimmad | Q9 |Relugd

CERTIFIED CORRECT

a 38247 GR

120

TRIAL COURT COPY

[

68




69

INTHE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' ) _ ‘ :
COUNTY OF YORK - ). . SIXTEENTH JUDICIAL CIRCUIT
State of South Carolina, ) 0. 20'1-5-CP-46'- 3&5
y
Appellant, ) rTlcket No. 38247GR
) : :
v. ) NOTICE OF APP_ z &0
) noOP RO
) 5 pon
Charles Todd Burns, ) e el o
) <o X O
Respondent. ) - w8 % -
: )_ . @

o'
=
=

TO: MICHAEL LANGFORD BROWN JR ES_QUIRE, ATTORNEY FOR
RESPONDENT, AND TG THE RESPONDENT'AB VE-NAMED'

THE STATE OF SOUTH CAROLINA in the Slxt: nth Judicial Circuit, by and through
Assistant Solicitor Aaron J. Hayes, hereby appeals, t_o thie Cotirt. of Common Pleas for York
County, the ruling of York County Centralized DUI : Court’ Magistrate Clayburn Bamette
dismissing the Driving Under the: Influence (Txcket‘ N 47GR):charge against Charles Todd
Burns (“Respondent”), Respondent is represent‘ y.Michael L. Brown, Jr., Esquire. The ruling
was made by Judge Barnette at a pretrlal monon hearirig on March 13, 2015.

This appeal is made on ﬂle'folldWing-' 'g"i‘dﬁﬁd's

1. The Magistrate erred in dxsmxssmg the above-mfer’éﬁcéd charge for an allegedly
improper warrantless arrest. The: arrcstmg ofﬁcer was entitled to make a warrantless
arrest pursuant to S.C.. CODE’ ANN_. §§ 23+ 13-60 56-7-10, and 56-7-15, as well as

Fradella v. Town of Mount Pleasant, 325 8.C. 469, 482 S.E.2d 53 (Ct. App. 1997).

Therefore, the Maglstrate s order ‘of dzsmxssal should be reversed and this case
remanded for further proceedmgs '

2. To the extent that the Maglstrate ' 'I'SO dismissed’ the above-reference charge for an
alleged violation of S.C. CODE ANN.. § 56-52953; . the Magistrate committed reversible
error. Pursuant to State v. Landis, 362 S, C 97 606 S.E.2d 503 (Ct. App. 2004), only
the arresting officer, Former Deputy Jon. Osbome, was required to produce a video in
accordance with S.C. CODE ANN. § 56-5-2953. .River Hills Officer Foster was not
required to produce such a video, and therefore, to the extent that the Magistrate
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granted this Motxon in favor of Respondent : he Magxstrate s order of dismissal should

Rock Hill, South Carolina

March 15, 2015
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STATE OF SOUTH CAROLINA : COURT OF COMMON PLEAS

H JUDICIAL CIRCUIT
No. 201 5-CP45'M

; rTic‘!{ef_Nq; 38247GR. -

COUNTY OF YORK
State of South Carolina,

Appellant,
FICATE OF SERVICE

Charles Todd Burns,

Respondent.

I hereby certify that I have served uponRespondent a copy of the foregoing Notice of
Appeal by United States Mail, postage prepaid, to-his Counsel of Record in this matter:

Michael L. Brown, Jr., Esquire
P.O. Box 1025

Rock Hill, SC 29731

(803) 328-8822 ;
Attorney for Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
State of South Carolina, ) Case No. 2015-CP-46-00824
)
Appellant, ) Former Ticket No. 38247GR
)
)
V. ) MEMORANDUM OF LAW IN
) SUPPORT OF
) THE STATE’S APPEAL
)
Charles Todd Burns, )
)
Respondent. )
)

For the following reasons, the State hereby respectfully requests that the Court enter an
Order reversing the Magistrate’s dismissal of the above-referenced charge.

PROCEDURAL HISTORY

This matter originated in the York County Magistrate’s Centralized DUI Court as a
charge of Driving Under the Influence, First Offense (Ticket No. 38247GR). At a pretrial
hearing held on February 19, 2015 and resumed on March 13, 2015, Respondent Bums moved to
dismiss the charge based on the unpublished ruling of The Honorable John C. Hayes, III in the

case of James Delany Allen v. City of Rock Hill (2013-CP-46-02634). Respondent’s primary

contention was that he was subjected to an improper warrantless arrest because the arresting
officer did not see Respondent driving. The Magistrate agreed and dismissed the case. This
appeal follows.

FACTS BEARING UPON THE APPEAL

On July 4, 2014, River Hills Security Officer Foster witnessed Respondent driving left of

center in the River Hills neighborhood in Lake Wylie, York County, South Carolina. (Transcript
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of Pretrial Audio Recording, 17:10-15 (excerpts attached hereto as Exhibit A).)l Officer Foster

initiated a traffic stop, and smelled alcohol coming from Respondent’s person. (Id. at 17:14-19.)
Officer Foster’s supervisor contacted the York County Sheriff’s Office to request assistance, and
Deputies Dean and Osborme responded. (Id. at 17-18.) Officer Foster relayed his observations
of Respondent to Deputy Osborne, including Foster’s witnessing of bad driving, as well as
Respondent’s refusal to answer Foster’s questions. (Id. at 18:12-19:4.) According to Officer
Foster, Deputy Osborne arrived approximately 10 to 15 minutes after the traffic stop. (Id. af
19:14.)
Deputy Osborne conceded that he did not witness Respondent driving on the night
Respondent was arrested. (Ex. A at 6:7-8.) Deputy Osborne testified conceming all of his
observations of the scene:
e When he arrived, Respondent’s car was stopped at the front gate of the neighborhood.
Respondent was sitting in the driver’s seat. (Id. at 8:1, 8:19.)

e Upon his arrival, Officer Foster relayed to him the basis for the traffic stop coﬂducted
on Respondent, including Respondent’s poor driving. (Id. at 8:4-16.)

¢ Respondent refused to answer Deputy Osborne’s questions about whether he had
been drinking. Instead, Respondent smiled at Deputy Osborne. (Id. at 9:1-9.)

e Deputy Osborne noticed a strong odor of an alcoholic beverage coming from
Respondent. (Id. at 9:8-9.) Responded appeared intoxicated. (Id. at 10:13-14.)

e Respondent refused field sobriety testing, citing alleged medical problems. (Id. at

9:11-23.)

! Both days of the pretrial hearing were recorded on the Magistrate’s digital audio recorder. For ease of reference,
the State commissioned a transcription of the original audio recording.
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e Deputy Osborne then arrested Respondent for DUI, and he later refused the
breathalyzer test. (Id. at 11:13-14; see also id. at 10:1-11:2 (Deputy Osborne’s
summary of his pre-arrest encounter with Respondent).)

Respondent was arrested without a warrant, and was issued South Carolina Uniform Traffic
Ticket Number 38247GR. Deputy Osbome created a video of this encounter pursuant to S.C.
CODE ANN. § 56-5-2953, and this video was made part of the magistrate court’s record during

the pretrial hearing.

STANDARD OF REVIEW

“In a criminal appeal from the magistrate’s court . . . the court reviews the case for
preserved errors raised by appropriate exception.” State v. Hoyle, 397 S.C. 622, 624, 725 S.E.2d

720, 721-22 (Ct. App. 2012) (citing Town of Mt. Pleasant v. Roberts, 393 S.C. 332, 341, 713

S.E.2d 278, 282 (2011)). Further, “[i]n criminal cases, an appellate court only reviews errors of
law . . . [w]e are bound by the circuit court’s factual findings unless they are clearly erroneous.
This standard of review also applies to preliminary factual findings in determining the

admissibility of certain evidence in criminal cases.” State v. Adams, 377 S.C. 334, 338, 659

S.E.2d 272, 274 (Ct. App. 2008) (citations omitted) (emphasis added). “A deferential standard
of review likewise applies in the context of a Fourth Amendment challenge to a trial court’s fact-
driven affirmation of probable cause.” State v. Gentile, 373 S.C. 506, 512, 646 S.E.2d 171, 173-

74 (Ct. App. 2007) (quoting State v. Thompson, 363 S.C. 192, 199, 609 S.E.2d 556, 560 (Ct.

App. 2005)).
LEGAL ARGUMENT

IT WAS A CLEAR ERROR OF LAW FOR THE MAGISTRATE TO DISMISS THIS
CHARGE FOR AN ALLEGEDLY IMPROPER WARRANTLESS ARREST.
RESPONDENT’S WARRANTLESS ARREST VIA UNIFORM TRAFFIC TICKET WAS
PROPER AS A MATTER OF LAW, '
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In his Return to this Notice of Appeal, the Magistrate held as follows:

Based on the testimony from Deputy Osborne and Officer Foster, the case was
“passed on.” Deputy Osborne is the arresting officer on the DUTI ticket. The
crime of DUI was not committed in Deputy Osborne’s presence. Deputy
Osbome neither observed nor perceived any driving by the Defendant. Deputy
Osborne should have had a warrant. The Defendant’s Motion to Dismiss is
hereby granted.

~ (Return to Notice of Appeal, p. 2.) Presumably, the Magistrate agreed with the Circuit Court’s

reasoning in Allen v. City of Rock Hill, and based his dismissal of this case on Allen’s

interpretation of the in-view warrantless arrest stétute, S.C. CODE ANN. § 17-13-30. (See Return,
p.2; see also Ex. A at 36-37.) The State contends—as it argued before the court below—that the
Magistrate’s ruling ignores binding South Carolina law concerning warrantless arrests in DUI
cases.

The use of the uniform traffic ticket in this case was appropriate under South Carolina
law. According to statute, “[t}here will be a uniform traffic ticket used by all law enforcement
officers in arrests for traffic offenses . . .” S.C. CODE ANN. § 56-7-10(A) (emphasis added).
Further, “[t]he uniform traffic ticket, established pursuant to the provisions of Section 56-7-10,
may be used by law enforcement officers to arrest a person for an offense that has been freshly
committed or is committed in the presence of a law enforcement officer . . .” S.C. CODE ANN. §
56-7-15(A) (emphasis added). § 56-7-15 mirrors the language of a more general warrantless
arrest statute: “[tlhe deputy sheriffs may for any suspected freshly committed crime, whether
upon view or upon prompt information or complaint, arrest without a warrant . . .” S.C. CODE
ANN. § 23-13-60 (emphasis added). Of course, an officer may always make an arrest for a crime
committed in-view: “[t]he sheriffs and deputy sheriffs of this State may arrest without arrant any

and all persons who, within their view, violate any of the criminal laws of this State if such arrest
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be made at the time of such violation of law or immediately thereafter.” S.C. CODE ANN. § 17-
13-30.
Contrary to Respondent’s position, the Court of Appeals has explained the relationship

between § 23-13-60 and § 17-13-30 in cases of warrantless DUI arrests. In Fradella v. Town of

Mount Pleasant, 2 officers were investigating a single-vehicle wreck, and the driver (Fradella)

was no longer at the scene when they arrived. 325 S.C. 469, 472, 482 S.E.2d 53, 54 (Ct. App.
1997). While they were investigating, another driver approached them and told them he had
transported Fradella away from the scene. ]ld. The driver led the officers to where he had
dropped off Fradella, and the officers began to investigate Fradella for suspicion of DUL Id.
The officers arrived at Fradella’s house about 20 minutes after they had arrived at the scene of
the wreck. Id. at 476, 482 S.E.2d at 56. After field sobriety testing, Fradella was arrested—
without a warrant—for DUI, and he later refused a breathalyzer test. Id. at 472, 482 S.E.2d at
54-55. A municipal jury convicted Fradella of DUI, but the circuit court reversed, holding that
the warrantless arrest ran afoul of the requirements of § 17-13-30. Id. at 474, 482 S.E.2d at 55.
The Court of Appeals reinstated the conviction, reasoning as follows:

South Carolina Code Ann. § 17-13-30 (1985), states that sheriffs and deputy

sheriffs “may arrest without warrant any and all persons who, within [the

officers’] view, violate any of the criminal laws ... if such arrest be made at the

time of such violation of law or immediately thereafter,” However, in State v.

Martin. 275 S.C. 141, 268 S.E.2d 105 (1980). the court noted that the rule in §

17-13-30 must be interpreted in light of S.C. Code Ann. § 23-13-60 (1989),

which provides that such officers “may for any suspected freshly .committed

crime, whether upon view or upon prompt information or complaint, arrest

without warrant....” Thus, Martin holds “an officer can arrest for a misdemeanor

[not committed within his presence] when the facts and circumstances observed

by the officer give him probable cause to believe that a crime has been freshly
committed.” 275 S.C. at 146, 268 S.E.2d at 107 (emphasis in original).
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Based on the facts and circumstances observed by these officers within their
sensory awareness, we hold they had probable cause to believe Fradella had
“freshly committed” the crime of DUI . . . we hold that as long as the facts and
circumstances observed or perceived by an officer justify the conclusion that a
crime has been freshly committed, then the Martin rule is satisfied.

ok

We hold that Fradella’s warrantless arrest was lawful despite the fact that none of
the officers witnessed Fradella driving . . . Thus, we reinstate Fradella’s
conviction.

Fradella, 325 S.C. at 474-75, 476-77, 480, 482 S.E.2d at 56, 57, 58 (emphasis in original).

Applying § 17-13-30, § 23-13-60, § 56-7-10, § 56-7-15, and Fradella to the facts of this
case, it is clear that Deputy Osborne was entitled to érfest Respondent without a warrant, and
with a Uniform Traffic Ticket instead. Deputy Osborne observed “facts and circumstances” with
his “sensory awareness™ sufficient to give hln; probable cause to believe that Respondent had _
“freshly committed” the crime of DUI. Contrary to the Magistrate’s ruling, the fact the Deputy
Osborne did not witness Respondent driVing is not dispositive. Deputy Osbome arrived 10 to 15
minutes after Respondent’s traffic stop, and received an immediate report from Officer Foster
about Respondent’s poor driving. Further, Deputy Osborne directly observed Respondent sitting
in the driver’s seat of his own car. Finally, after conducting additional investigation, Deputy
Osborne determined—through his own observation—that Respondent appeared intoxicated to
him. Without question, Deputy Osborne had more than enough probable cause to believe that
Respondent had “freshly committed” a DUI, and therefore he was entitled to arrest Respondent

and issue him a Uniform Traffic Ticket for the violation.

CONCLUSION

For the foregoing reasons, the State asserts that it was an error of law for the Magistrate

to dismiss this charge. Accordingly, the State requests that this Court enter an Order reversing
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the Magistrate’s decision and remanding this case for trial. This Memorandum may be further
) .

supplemented by the oral arguments of counsel at the hearing on this Appeal.

Assistant Solicjfor

Sixteenth Judiclal Circuit

1070 Heckle Boulevard, Ste. 207
Rock Hill, SC 29732

(803) 909-7582 "

Rock Hill, South Carolina

/j\m&\L,zms

Page 7 of 8




79

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF YORK § SIXTEENTH JUDICIAL CIRCUIT
State of South Carolina, 3 Case No. 2015-CP-46-00824
Appellant, ; - ormer-Tlcket No. 38247GR
)
v, S CERTIFICATE OF FILING ‘
) ““: AND SERVICE
Charles Todd Bumns, %
Respondent. § ‘

e s e

I hereby certify that I have filed the original of the foregomg Memorandum in Support of ‘
the State’s Appeal by depositing same in inter-departmental delivery to the Clerk of Court for the |
Court of Common Pleas, Sixteenth Judicial Circuit, 300 W L1berty Street, York, South Carolina

29745, .

I hereby further certify that I have served upon Respondent a copy of the foregoing
Notice of Appeal by email and by Umted States Ma11 postage prepald to his Counsel of Record
in this matter:

Michael Langford Brown, Jr., Esquire
P.O. Box 1025

Rock Hill, SC 29731

(803) 328-8822

Attorney for Respondent

Ass1stant Sollcltor .
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STATE OF SOUTH CAROLINA

'IN THE COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL CIRCUIT -
COUNTY OF YORK |

James Délaney Allen I1I,

Appellant,

V-

- File Number: 2013-CP-46-02634
City of Rock Hill, '

Respondcnt.

)

)

)

)

)

)

)

) : 2
) ' _
)

)
)
)
)
)
)

This matter comes before the undersigned in the York County Court of Co@on Pleas on

' March 12, 2014, Appearing for the Appellant was Michael L. Brown, Esquire. Paula Knox

Brovvp, Esquire, appeared for the City of Rock Hill. Appellant was arrested and charged with

DUI First Offense on September 22, 2012. Appellant filed 2 Motion to Dismiss, which was

subsequently denied, The case then procecded to a bench trialn. On August 21, 2013, The

Honoraﬁle Judge Peter Lenzi found the Appellant guilty of DUI First Offense. Appellant now
appeals this conviction.

Facts

On S’eptémber 22, 2012, Sergeant Riveré, of the City of Rock Hill Police Department,

came into contact with the Appellant's \./ehicle traveling down Ogden Road. Sgt. ﬁiveré then

began "pacing" the Appellant's vehicle in an unmarked police vehicle and testified that the

Appellant was traveling at a speed of 58 miles per hour in 2 35 mile per hour zone. Sgt. Rivera

23

1

also testified that he witnessed the Appellant's vehicle swerve across the yellow line on several

I
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occasions. Sgt. Rivera then conducted a traffic stop, pulling over the Appellant and identifying '
himself as a City of Rock Hill Police Officer. Sgt. Rivera testified that he detected a strong odor
of aleohol coming from the Appellant's vehicle and/or breath. The officer then inquired és to
how much alcohol the Appellant had consumed whereby the Appellant responded that he had
consumed "one beer." Sgt. Rivera then confacted the police traffic unit and Officer Lambert of .
the City of Rock Hill Police Department was disbatched to the scene.

Officef LambertAarrivcd approximétely ten minutes upon being dispatched ana "took
over" the investigation. He testified that when he asked the Appellant how much alcohol he had
cénsumed the Appellant vvs‘(as not sure. Officer Lambert additionally téstified that he offered the
Appellant three standard Field Sobriety Tésts whjch disélosed clues concemning the Appéllant‘s .

| i.mpairmeptl level. The officer subsequently arrested the Appellant for DUT. ‘

At -the bench‘ ;n’al held by the Honorable Judge Lenzi, both Sgt. Rivera and Ofﬁcer.
Lambert testified for the City. The 6n1y question posed to Sgt. Rivera by defense counsel during
cross-examination was whether he had issued the Uniform Traffic Ticket charging the Appellant
with DUI, to which h'eAreSponded "No, Officer Lambé;} did." The only quéstion posed by
defense counsel during the cross examination of Officer iambert was whe’thé; he had seen the
Defendant driving on the night of the incidént, to which Officer Lambert responded "no." The
City -entered five exhibits %nto evidence: the road side video, the Data Room video, advisement

of the Implied Consent form, the Data Master Test results, and the notice of Suspension dueto

Appellant's failure to provide a breath sample.

Law

This appeal is based on the following ground: 4

(YH K
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The Trial Court should have dismissed the charge against the Defendant because the
arresting officer did not witness the conduct prescribed by the charge he was convicted of
and arrested him on a uniform traffic ticket. The arresting officer should have obtained a

warrant because he did not witness the crime.
On the Uniform Traffic Ticket included in the Return, Ofﬁcc; Lambert is listed under the "Name
- of Arresting Officer." At trial, the prosecution agreed that Officer Lambert did not observe the
Appellant operating the motor vehicle on. the night in question. The prosecution relieci on the

argument that the "corpus delicti" of 2 DUI may be established through circumstantial evidence,

citing City of Easley v. Portman, 490 S.B.2d, 613 (Court of Appeals 1997). Appellant relies on

§17-13-30 of the S.C. Code of Laws, which states:
The sheriffs and deputy sheriffs of this state may arrest without- warrant any and all
persons who, within their view, violate any of the criminal laws of this State if such arrest
may be made at the time of such violation of law or immediately thereafter.

. South Carolina courts have held that the acts "must beé:omc known to.the officer, at the time of

their commission, _thmugh his sensory perception, and he must infer that they constitute an

offense." Proése; v. Parsoms, 245 S.C. 493, 141 S.E. 2d 342. " A crime is committed in the

presence of an officer when the facts and circumstances occurring w'ithin his observation, in
connection with what under Lhe cwcumstancas may be con51dered as common knowledcre, give
him probable cause to beheve or reasonable grounds to suspect that such is the case." State v,

lehams, 2378.C. 252, 116 S.E2d 858. In Williams, the South Carolina Supreme Court.cited

with approval that;

Although a person may actually be committing a criminal offense, it is not committed
within the meaning of the statute, if the officer does not know it. And where, the officer
could not observe nor become cognizant of the act constituting the offense by the use of
his senses it could not be committed in his presence so as to authorize an arrest without a
warrant. State v, Pluth, 157 Minn. 145, 195 N.W. 789, 791. .

o’
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Analysig

Here, we have an officer who made an arrést, but did not witness or perceive any of the
events giving probable cause for the initial traffic stop which resulted in the arrest. Sgt. Rivera
began "pacing” the Appellants' vehicle and conducted a traffic stop upon perceiving the
Appellant speeding as well as seeing the Appellant's vehicle swerve across yellow lines. Thus, -
under the statute and applicable South Carolina case law, Sgt. Rivera, and not Officer Lambert,
perceived the Appellant committing the criminal acts giving rise to the traffic stop and therefore
Sgt. Rivera, rather than Officer Lambert, should have been the arreéting officer. Officer Lambert
arrived at the scene of the traffic stop approximately ten minutes upon being dispatched and
therefore could not have oSserved the acts of Appellant speedipg and swerving across the
median. The record indicates that Ofﬁcer Lambert “took over the investigation" once he arrived’
at the scene. The record does not indicate that Officer Lambert in any w.ay peréeived the acts
which allegedly gavé Sgt. Rivera probable cause to conduct the initial traffic stop on Appellant's
vehicle (speeding or swerving). Nor does the record indicate that Officer Lambert observed, with

any of his sensory perceptions, any act of Appellant which, in itself, would give rise to an arrest

for DUI First Offense without a warrant. The crime here of DUI.w'as not committed in Officer .

Lambert's presence. Officer Lambert neither observed nor-perceived the Appellant speeding and

or swerving his motor vehicle, Officer Lambert cannot justify an arrest simply by relying on the

hearsay of anothef police officer. The issue in this case is outside the scope of Portman and

concerns whether the arresting officer actually perceived the acts giving rise to establish
probable cause to initiate a traffic stop of the Appellant, and not whether circumstantial evidence

can be used fo establish the “"corpus delicti" of DUL

Nyl
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Conclusion
. For the above stated reasons, the Court hereby reverses Appellant's mp§iction .for DUI
First Offense on the basis that the arresting officer, Officer Lambert, of the City of Rock Hill
Police Department, failed to comply with §17-13-30 of the SC Code of Laws. Officer Lambert
did not perceive any of the acts giving rise to estabhshmcr probable cause to engage in an untzal
traffic stop of the Appellant. Additionally, nothmg in the record indicates that Officer Lambert,
upon arriving at the scene of the traffic stop, obsen)ed the Appellant commit any acts, which in

and of themselves, would give rise to an armrest for DUI without a warrant. The Appellant's

. motion is hereby GRANTED.

IT IS SO ORDERED. M
C. Hayes, IH . /L// Z,’
st 4

Pr iding Judge
York, South Carohna
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