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STATE OF NEW YORK )
COUNTY OF NEW YORK ; >

BLAIR C. FENSTERSTOCK, being duly sworn, depo_ses‘and says:

1. [ am an attorney admitted to practice law in the State of New York and am
admitted Pro Hac Vice to practice -before this Court and appear as counsel for Defendants Robert
A. Nitsch and Veronica G. Nitsch, Individually and as Trustees of the Amended aﬁd Restated
Veronica G. Nitsch Revocable Trust and the Amende_d and Restated Robert A. Nitsch Revocable
Trust (the “Defendants”) in the underlying case from which this appeal arises.

2. I am the Managing Partner of Fensterstock & Partners LLP (the “Appellaﬁt”), am
.prc:sently counsel for the Defendant.s, and am fully familiar with the facts and circumstances of
this appeal.

3. I submit this Afﬁdavit‘ in support of Appellant’s response to the August 3, 2016
request by the Clerk of this Court that Appellant serve and. file a memoréndum addressing the
appealability of th¢ June 21, 2016 Order of the Honorable Edward W. Miller dated June 21, 2016
(“Order”) to the extent that it denied Appellant’s Motion to Withdraw as Counsel for Defendants
" (“Motion”) in the underlying case.

4. As fully set forth in the accompanying Memorandum of Law, the éfﬁant
respectfully submits that the Order is immediately appealable under South Carolina law.

5. Appellant submits the following documents to substantiate the facts set forth
withjn the accompanying Memorandum of Law:

| a. A true and correct copy of the March 29, 2016 Affidavit of Blair C. Fensterstock

in Support of the Motion is attached hereto as Exhibit “A”,



b. A true and correct copy of the Maréh 29, 2016 Motion is attached hereto as
Exhibit “B”.
c. A true and correct copy of the June 21, 2016 Order is attached hereto as Exhibit
B O
d. A true and correct copy of Appellant’s July 21, 2016 Notice of Appeal is attached
hereto as Exhibit “D”. | |
e. A true and correct copy of the August 3, 2016 Létter from the Clerk of this Court
is attached hereto as Exhibit “E”.
6. For the reasons set forth in the accompanying Memorandum of Law, Appellant
respectfully requests that this Honorable Court permit Appellant to proceed with its appeal of the

O‘rder.

e

Blair C. Fensterstock

Sworn to before me this
// day of August, 2016

Notﬁ?y Public ~ '

Glen A. Kendall, Esq.
NOTARY PUBLIC, STATE OF NEW YORK
Registration No. 02KE6276630
Qualified in Kings County
Commission Expires Feb. 19, 2017
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Emil P. Kondra individually, and as Trustee
of the Emil P. Kondra Revocable Trust, Emil
P. Kondra, LL.C, Emil P. Kondra Family
Trust, Eileen Saxton and Douglass E.
Kondra, as Trustees of the Emil P. Kondra
Family Trust, Douglass E. Kondra, Helen
Perry, and Lawrence F. D’Alessio,

Plaintiffs,
vs.

Robert A. Nitsch and Veronica G. Nitsch,
Individually and as Trustees of the Amended
and Restated Veronica G. Nitsch Revocable
Trust and the Amended and Restated

Robert A. Nitsch Revocable Trust,

Defendants.

John M. Campbell, Esq.,
Plaintiff,

Vs,
Robert A. Nitsch and Veronica G. Nitsch,
Individually and as Trustees of the Amended
and Restated Veronica G. Nitsch Revocable
Trust and the Amended and Restated
Robert A. Nitsch Revocable Trust,

Defendants.

s

IN THE COURT OF COMMON PLEAS

AFFIDAVIT OF BLAIR C.
FENSTERSTOCK IN SUPPORT OF
FENSTERSTOCK & PARTNERS LLP’S
MOTION TO WITHDRAW AS
COUNSEL FOR ROBERT A. NITSCH
AND VERONICA G. NITSCH

C.A. No.: 2012-CP-23-06209

C.A. No.: 2012-CP-23-06211




STATE OF NEW YORK )
COUNTY OF NEW YORK g .

BLAIR C. FENSTERSTOCK, being duly sworn, deposes and says:

1. I am an attorney adrﬁitted to practice law in the State of New York and am
admitted Pro Hac Vice to practice before this Court and appear as counsel for Defendants Robert
A. Nitsch and Veronica G. Nitsch, Individually and as Trustees of the Amended and Restated
Veronica G; Nitsch Revocable Trust and the Amended and Restated Robert A. Nitsch Revocable
N Trust (the “Nitschs™) in the abo?e-captioned matters. |

2. I am the Managing Partner of Fensterstock & Partners LLP (the “Firm”), am
presently counsel for the Nitschs in the above-captioned matters, and am fully fami_liar with the
facts and circumstances c;f this Motion."

3. I submit' this Affidavit in support of the Firm’s Motipn for an order to be relieved
as counsel for the Nitschs pursuant to Rule 11(b) of the South Carolina Rules of Civil Procedure.

4, Rule 11(5) of the South Carolina Rules of Civil Procedure provides: “An attorney '
may be changed by conSent, of upon cause shown, and upon such terms as shall be just, upon
application, By order of Court, and not otherwise.” The Supreme Court of South Carolina has
held that .after entering an eppearance with the court, .an attorney must receive a couﬁ order
pursuant to Rule 1f(b) in order to be relieved as counsel. Ex parte Strom, 343 S.C. 257, 263, 539
S.E2d 699, 702 (S.C. 2000). It is irrelevant whether the attorney is discharged or seeks to
withdraw for his own reasons. Id at 262, 539 S.E.2d at 701.

5. The Firm’s withdrawal is perrnivssible under the South Carolina Rules of

Professional Conduct pursuant to Rule 1.16(b)(1) (“withdrawal can be accomplished without

material adverse effect on the interests of the client”); Rule 1.16(b)(5) (“the client fails




substantially to fulfill an obligation to the lawyér regarding the lawyer’s services or payment
therefore and has. been given reasonable warning that the lawyer will withdraw‘ unless the
obligation is fulfilled”); and/or Rule 1.16(b)(7j (“other good cause for withdrawal exists”).

6.  The Firm was .originally retained by the Nitschs in or about August 2012 to
represent them in the above-captioned m_atteré. | | |

7. "The Nitschs executed _a‘retainer agreement in which they agreed to pay the usual
and customary fees billed by the Firm, together with out-of-pocket costs and disbursements, and
to provide a retainer. |

8. As part of the retainer agreement, the Nitschs agreed that the Firm has the right to
lw‘ithdraw from its representation of the Nitschs if their fees were un’paid for 60 days.

9, Since August 2012, the Firm has expended significant time, resources, and effort
prdviding legal services to the Nitschs.

10. The Nitéchs have failed to pay their Qutstanding bill, which is currently more than
60 days overdue; |

il. " The affiant has attempted in good faith to resolve this outstanding bill with the
Nitschs, but the Nitschs have not conﬁ.rmcd that they will pay all outstanding fees and costs.

12.  As a result, the Firm is moving to withdraw as couhsel for the Nitschs in all
matters in which it represents the Nitschs.

13. At this poin)t in time, there will be no prejudice to the Nitschs should this Court
grant the Firm’s motion to withdraw.

14. There is no discovery pending in the above-caption matteré, however, there is a

scheduled hearing on Plaintiff’s motion for attorney’s fees set for Thursday, March 31, 2016.




15. On December 21, 2015, the Court‘issued an Order granting summary judgment to
the Plaintiffs Emil P. Kondra, individually, and as Trustee of the Emil P. Konra Revocable Trust;
Emil P. Kondra, LLC; Emil P. Kondra Family Tust; Eileen Saxt_on and .Douglass E..Kondra, as
Trustees of the Emil P. Kondra Family Trust; Dogulass E. Kondra; Helen Perrry; and Lawrence
D’ Alessio (collectively,. the “Kondra Plaintiffs”) alnd Plaintlff John M. Campbell, Jr., Esq.
(“Campbell”) as to the counterclaims | for fraudulent misrepr_esentation, negligent
misrepresentation, fraudulent concealment, unjust enrichmerlt, breach of fiduciary duty,
- negligence, and'conversion asserted by the Nitschs. The Nitschs have appealed this Order and
retained attorney Jeffrey Dunlaevy of Stephenson & Murphy, LLC to handle the appeal.

| 1'6. The Firma has provided clear notice to the Nitschs concerning its plans to
withdraw and has taken steps to avoid foreseeable prejudice to the Nitschs. The date(s) of the
notice(s) are available to the Court upon request.

17. The affiant has received confirmation of receipt by the Nitschs of the notice(s).

18. | The Firm has not previously sought the relief requested herein.

19. The Nitschs have failed to substantially fulfill an obligation to the Firm regarding
thé 'Firm’s services or payment after being given reasonable warning that the Firm will withdraw
unless tlle obligation is fulﬁlled. See, eg, Craig v. Law Office of Richard J. Breibart, LLC,
Richard J. Breibart, and .Rebecca West, No. 2012-CP-32-03679, 2013 WL 10543435
(S.C.Com.PL.) (Aug. 26, 2013) (granting counsel’s motion to withdraw due to client’s failure to
" pay outstanding fees).

20. Good cause for withdrawal exists. /d.
21. Accordingly, the affiant respectfully .submits that withdrawal is necessary and

permissible under South Carolina law.




22, Should the Court grant the Firm’s Motion, the afﬁantb further submits that the
Firm will take steps to the extent reasonably practicable to protect the Nitschs’ interests pursuant
to Rule 1.16(d) of the South Carolina Rules of Professional Conduct.

23. Based on the foregéing, the Firm’s Motion to Withdraw as counsel for the Nitschs
in the above-captioned matters should be granted.

(IMECNY

Blair C. Fensterstock

Sworn to before me this
¢7 day of March, 2016

%W

Néfary Public

Glen A. Kendall, Esq.
NOTARY PUBLIC, STATE OF NEW YORK
Registration No. 02KEG276630
Qualified in Kings County
Commission Expires Feb. 19, 2017
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Emil P. Kondra individually, and as Trustee
of the Emil P. Kondra Revocable Trust, Emil
P. Kondra, LLC, Emil P. Kondra Family
Trust, Eileen Saxton and Douglass E.
Kondra, as Trustees of the Emil P. Kondra
Family Trust, Douglass E. Kondra, Helen

" Perry, and Lawrence F. D’ Alessio,

Plaintiffs,
VS.

Robert A. Nitsch and Veronica G. Nitsch,

Individually and as Trustees of the Amended -

and Restated Veronica G. Nitsch Revocable
Trust and the Amended and Restated
Robert A. Nitsch Revocable Trust,

Defendants.

John M. Campbell, Esq.,
Plaintiff,
Vs.

Robert A. Nitsch and Veronica G. Nitsch,

Individually and as Trustees of the Amended

and Restated Veronica G. Nitsch Revocable
Trust and the Amended and Restated
‘Robert A. Nitsch Revocable Trust, -

" Defendants.

TO: ALL COUNSEL OF RECORD
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IN THE COURT OF COMMON PLEAS

FENSTERSTOCK & PARTNERS LLP’S
MOTION TO WITHDRAW AS
COUNSEL FOR ROBERT A. NITSCH
AND VERONICA G. NITSCH

C.A.'No.: 2012-CP-23-06209

C.A. No.: 2012-CP-23-06211

Pursuant to Rule 11(b) of the South Carolina Rules of Civil Pfocedure, movant,

“Fensterstock & Partners LLP (the “Firm”), will move this Court, at such date and time as the




Court shall direct, to withdraw its appearance as counsel for Defendants Robert A. Nitsch and
Veronica G. Nitsch, Individually and as Trustees of the Amended and Restated Veronica G.
Nitsch Revocable Trust and the Amended and Restated Robert A. Nitsch Re\;zocable Trust (the
“Nitschs”) in the above-captioned matters.

This Motion will be made on the following grounds':

1. The Nitschs have failed to substantially fulfill an obligation to the Firm regarding
the Firm’s services or payment after being given reasoﬁable warning that the Firm will withdraw
unless the obligation is fulfilled.

2. There will be no prejudice to the Nitschs should this Court grant the Firm’s

/

motion to withdraw.

3. The Firm has given the Nitschs reasonable notice of the Firm’s intent to

withdraw.

This Motion is based upon the Affidavit of Blair C. Fensterstock, which is attached
hereto as Exhibit A, and applicable statutory and common law.

Dated: March 2§ 2016
FENSTERSTOCK & PARTNERS LLP

b ﬂm@wﬂm

Blair C. Fensterstock

100 Broadway, 8th Floor
New York, New York 10005
Telephone: (212) 785-4100

GIBBES BURTON LLC

By:

Stephanie H. Burton (#13089)

308 East St. John Street
Spartanburg, South Carolina 29302
Telephone: (864) 327-1725
Attorneys for Defendants
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STATE OF SOUTH CAROLINA )
: : ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT

Civil Action Nos. 2012-CP-23-06209
2012-CP-23-06211

EMIL P. KONDRA individually, and as
Trustee of the Emil P. Kondra
Revocable Trust, EMIL P. KONDRA,
LLC, EMIL P. KONDRA FAMILY
TRUST, EILEEN SAXTON AND
DOUGLASS E. KONDRA, as Trustees
of the Emil P. Kondra Family Trust,
DOUGLASS E. KONDRA, HELEN"
PERRY, and LAWRENCEF. D’
ALESSIO,

ORDER
Plaintiffs,

VS.

ROBERT A.NITSCH and VERONICA
G. NITSCH, Individually, and as
Trustees of the Amended and Restated
Veronica G. Nitsch Revocable Trust and

Nitsch Revocable Trust,
' Defendants.

John M. Campbell, Jr., Esq.,

. Plaintiff,
Vs.

ROBERT A. NITSCH and VERONICA
- G. NITSCH, Individually, and as
Trustees of the Amended and Restated
Veronica G. Nitsch Revocable Trust and
the Amended and Restated Robert A.
Nitsch Revocable Trust,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
the Amended and Restated Robert A. )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I INTRODUCTION
This matter is before the Court on a Petition for Attorneys’ Fees (the “Petition”) filed on

January 7, 2016 by Plaintiffs Emil P. Kondra individually, and as Trustee of the Emil P. Kondra

s
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Revocable Trust; Emil P. Kondra, LLC; Emil P. Kondra Family Trust; Eileen Saxton and
Douglass E. Kondra, as Trustees of the Emil P. Kondra Family Trust; Douglass E. Kondra;

. Helen Perry; and Lawrence D’Alessio (collectively “the Kondra Plaintiffs”) and Plaintiff John

M. Campbell, Jr., Esq. (“Campb‘ells’). The Kondra Plaintiffs and Mr. Campbell petitioned this

Court for an award of attorneys’ fees in the amount of $120,251.50 pursuant to the Order of thié

Court dated September 29, 2015 and the Report and Recommendation of Discovery Referee |

Mason A. Goldsmith, Esquire filed on August 2.1, 2015.

Alsq, before me are Motions to Withdraw as Counsel for the Nitsches filed by Stephanie
H. Burton of Gibbes & Burton, LLC and Blair C. Fensterstock of Fensterstock & Partners, LLP
on April 1, 2016.

| IL. | PROCEDURAL HISTORY

Counsel for the Nitsches made a Motion to have a Discovery Referee appointed in this

case on July 25, 2014. By Order dated February 12, 2015, the Court granted the Motion and

appointed Mason A. Goldsmith, Esquire, as Discovery Referee, who was suggested by counsel
~ for the Nitsches. | |
Mr..Goldsm.ith conducted an extensive analysis of the discovéry issues assigned to him,
including reviewing multiple submissivons and briefs by the parties, as well as holding a hearing
~inhis Qfﬁce on April 1, 2015. Mr. Goldsmith concluded that sanctions against the Nitsches §vere
warranted because of the miéconduct of Mrg. Nitsch, in receiving thousands of documents
\

wrongfully taken from the home office of Emil Kondra, and in ‘attempt'mg to use them in this

case, even though many of the documents were clearly protected by the attorney-client privilege

(the “Disputed Docdments”). (See Order adopting R&R, p. R&R 22-23 (Sept. 29, 2015).) °

Further, Mr. Goldsmith recommended that sanctions were appropriate due to counsel for the

Nitsches’ failure to abide by their ethical obligations in refusing to return, and then using the

2
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Diéputed Documenté in this case. (See id) Specifically, Mr. Goldsmith wrote, “The Nitsches
and their counsel pro¢eedcd to use the Disputed Documents to prosecute their claims in this
litigation withqut seeking guidance from this Court, despite the circumstances under which they
were receivéd, and despite the ethical obligation which counsel knew, or should have known,
existed.” (Ia.)

On August 21, 2015, Mr.- Goldsmith submitted his findings in a Report and

Recommendation (“R&R?) to this Court, recommending an award of attorneys’ fees to the -

Kondra Plaintiffs and Mr. Campbell as sanctions againét Defendants, to include attorneys’ fg:es
incurred for time spent in requesting return of the documents obtained from Mr. Kondra’s home
office, motions filed regarding the documents; and proceedings before the Discovery Referee.
(Sée id at p. R&R 24.)' In the Report and Recommendation, Mr. Goldsmith requested that
Nelson Mullins prepare a summary of the attorneys’ fees for the work described above to be
submitted separétely to this Court. (See id))

After reviewing the Report and Rgcommendation, and based upon me knowledge of the
record in this ,éasé, I adopted the Report and Recomrﬁendation as the Findings of Fact and
Conclusions of Law of this Court by Order filed September 29, 2015. (See id. at p. 2.)

On Janﬁary 4, 2016, the Kondra Plaintiffs and Mr. Campbell filed the Petition for
Attorneys" Fees pursuant to the Repbrt and Recémmendation and this Court’s September 29,
2015 Order, seeking an award of $120,251.50 in attorneys’ fees. (See Pls.’ Petition at 3; Order
‘ adopting R&R, p. 2 (Sept. 29, 2015); Report and Recommendation at 24.) On March 25, 2016,
A. Marvin Quattlebaum, Jr. and Samuel W Outten of Nelson Mullins Riley & Scafborough LLP
submitted an Affidavit of Attorneys’ Fees to the Court and opposing counsel, in support of the
Petition and providing detail in the thre?e areas o.utline-d in the Report and Recommen(iation. The

Affidavit of Attorneys’ Fees was filed with this Court on March 31, 2016.
o 3

11290€2dD2 1L 0Z#4SVYD - SYITd NOWWOD - 3TTIANIZHD - Wd 62:¢L L2 UNf 9L0Z - A4 ATIVOINOH103Td



On March -31, 2016, I held a hearing on this Petition. The Kondra Plainfiffs and Mr.
Campbell appeared aﬁd were represented by Samuel W. Outten. Mr. Outten outlined for the
Court the work required to address the complex privilege and discovery issues raised by the
Nitsches wrongfully obtaining documents from Emil Kondra’s home office, and then refusing to
return them. The Nitsches appeared and were represented by Stephanie Burton of Gibbes &
Burtoﬁ, LLC. Ms. Stlephanie Burton challenged the geod standing of, and rates charged by,
Nelson Mullins aftomeys in this case. Ms. Burt_on also submitted a significant: number of
documents containing several hundred pages to the Court in opposition to the Petition. Before
the hearing ended, I directed that counsel for the Kondra Plaintiffs and Mr. Campbell provide an
vafﬁdavit in support Qf their Petition taking into account the applicable case law in South Carolina
for an award of attorneys’ fees. |

On April 28, 2016, counsel for the Kondra Plaintiffs snd Mr. Campbell filed the Affidavit
of William W. Wilkins, former Chief J udge for the U.S. Court of Appeals for the' Fourth Cireuit
and current member of Nexsen Pruet, LLC in its Greenville, .South Carolina office. Mr Wilkins’
Affidavit concludes that the attorneys from the Nelson Mullins R11ey Scarborough, LLP enjoy a
high level of professmnal standmg and that the fees requested in the Petmon are reasonable
Additionally, on April 28, 2016, the Kondra Plaintiffs and Mr. Campbell filed a Memoyandum in
Support of Petition for Attorneys’ Fees and in Response to Request for the Nitsches’ Counsel to
Withdraw, which addressed Ms. Burton’s submissions to the Courtv during the March 31, 2016
hearing and requested that this Court deny counsel for the Nitsches’ request to withdraw as
counse] until this Court had resolved all issues 'relating' to the sanctions, the Nitsches’ written
consent to fhe dismissal of counsel had been filed, and new counse! for the Nitsches had entered

an appearance.
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118 ANALYSIS

A. THE KONDRA PLAINTIFFS AND MR. CAMPBELL’S PETITION FOR
ATTORNEYS’ FEES

After review and consideration of all submissions by the parties and oral argument, I find
that the attorneys’ fees requesfed by counsel, pursuant to the Report and Recommendation and
September 29,2015 Order of this Court, are reasonable. In reaching this céncl_us_ion, I have
carefully considered the six factors ident.iﬁed in Blumberg v. Nealco; Inc., 310 S.C. 492, 494,

427 S.E.2d 659, 660 (1993)." These six factors are: (1) the nature, extent, and difficulty of the

legal services rendered; (2) the time and labor devoted to the case; (3) the professional standing —

of counsel; (4) the contingenéy of compensation; (5) the fee customarily charged in the locality
for éimilar circufnstances; and (6) the beﬁgﬁcial results oBtained. Id 1 Wi.ll address each of these
factors in turn.

(1) The nature, extent, and difficulty of the legal services rendered.

The litigation surrouhding the Disputéd Documents invo.lved exceptional circumstances
rarely addressed by any court. Thousands of docu'ments. were taken from the home office of
Emil Kondra without his permissibn and delivered to the opposing party, the Nitsches. Counsel
for the Nitsches not only refused to return the documents, but actively used them in the litigation
. of this case. In refusing to return and cease use of the Disputed Documents, counsel for the
Nitsches raised severa_l legal arguments in support of their position, including the following:

48 The Kondra Plaintiffs and Mr. Campbell waived the right to assert any privilege,
because the Nitsches disclosed the existence of the Disputed Documents before this litigation

began.

! The review of the Blumberg factors may not be necessary in a case where, as here, fees have
been awarded as sanctions and an Affidavit of Attorneys’ Fees has been filed pursuant to the
terms of the Report and Recommendation and September 29, 2015 Order. However, the Court’
has included this analysis out of an abundance of caution. '

5
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2) The Disputed Documents were not stolen because Emil Kondra gave Helen
Kondra access to his home office, where the Disputed Documents were located. Thus, Helen
Kondra had the right to do what she pleased with the Disputed Docun\qents.

3) The Plaintiffs did not have. standing to assert any privilege for the Disputed
Documents or object to the Nitsches’ use of the Disputed Documents, because Ellcon merged
into Faiveley and any privilege was now owne‘d by Faiveley.

4 Because Helen Kondra had access to Emil Kondra’s home office, where the
Disputed Documents were stored, ény privilege was waived.

®) Because members of the Ellcon Board of Directors, including Robert Nitsch, were
privy to certain priv_ileged comr_nuni-cations and discussed topics contained in the privileged
communications, involving estate planning, corporate succession, insurance policies, and stock

holdings, any privilege was waived.

6) Because Robert Nitsch was an officer and director of Ellcon, like Emil Kondra,

during the times the Disputed Documents were created, the cofnpany’s privilege was also held

" by Mr. Nitsch, individually.

| Thus, extensive résearch was required in order for counsel for the Kondra Piaintiffs and
Mr. Campbell to respond to the Nitsches’ arguments on issues relating to the attorney-client
privilege, including: (1) the common interest doctrine; (2) the corporate privilege; (3) the spousal
privilege; (4) the effect of a merger on a corporate privilege; (5) the privilege in relation to a
corporation’s former member of the board of directors; (6) the privilege in relation to estate
planning and corporate succession involving family members and officers of the corporation; (7)
the effect of a third party having access to the location where privileged communications are

stored; (8) the effect of theft on the privilege; and (9) whether there is a temporal element to

e
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discovering and objecting to the use of privileged documents. Additional research relating to the
ethical duties of counsel in po.ssession of stolen, privileged documents was also required.

Based upon the unique circumstances of this case and the complex legal issues raised by
counsel for the Nitsches, I find that the requested attorneys’ fees are reasonable in light of the
nature, extent, and difficulty of the legal services rendered. The reéearch, motions ﬁled, and
court appearances conducted by counsel for the Kondra Plaintiffs and Mr. Campbell were
necessary to-address the issues of privilege raised by the Nitsches. Samuel W. Outten and A.
M‘arvin Quattlebaum; Jr. stated m their Affidavit of Attorneys’ Fees that, in their combined
experience of over 55 years of practicing. law, they had never encountered the issue of
wrongfully obtained priVileged documents, aﬁd counsel’s refusal to return, and continued use of,
the documents in the llitigation of a case. Mr. Wilkins concurred with Mr. Outten and Mr.
Quattlebaum’s statemeﬁt and attests that during his years in private practice and 27 years on the
bench, he had never seen a similar situation.

These issues were not addressed in any reported South Carolina case. Consequently,
counsel for the Kondra Plaintiffs and Mr. | Campbell were required to conduct extensive
nationwide research and consult an expert on this matter in order to develop the legal arguments
to protect their clients’ attorney-clienf privilege. None of this work would have been necessafy
but for defense counsel’s refusal to return the Disputed Documents and failure to seek the

guidance of this Court in the use of these documents.

(2) The time and labor devoted to the case.
The time and labor of counsel for the Kondra Plaintiffs and Mr. ‘Campbell are detailed in
the Affidavit of Attorneys’ Fees and other submissions to this Court. The Affidavit of

Attorneys’ Fees divides the time entries into the three categories identified in the Report and

7
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Recommendation aﬁd Order of this Court: (1) requesting return of the documents obtained frofn
Mr. Kondra’s home office; (2) motions filed regarding the documents; and (3) proceedings
before the Discovery Referee. During the March 31, 2016 heéring, Mr. Samuel W. Outten and
Ms. Sarah Anderson describéd the work performed and the process used to compile the time
entries included in the Affidavit of Attorneys’ fees and Pe‘tition.v I find that the time and labor
devoted to this case was reasonable giv_en the urgency and complexity of the legal issues
presented, including the appli‘cation of the aftorney—client privilege, applicable case law, and the
Rulves of Professional Responsibiiity.

The Affidavit of William W. Wilkins filed with this Court further supports the
reasonableness of the time and labor devoted to this case. Mr. Wilkins has served as an expert
. witness in litigation in federal court regarding the reasonableness of the anﬁount of attorneys’
fees requested. Mr. Wilkins concludes in his affidavit that the time and labor was justified giveﬁ
the issues involved, and notgs that there does ndt appear‘to be unnecessary duplication of effort
by counsel for the Kondra Plaintiffs and Mr. Campbell. . I agree with Mr. Wilkins’ assessment
and‘ holid that the time and labor 'devoted in this case was consisteht_ and _reasonable given the
nature, complexity, and duration of this casé. .

(3) The professional standing of counsel.

Mr. Wilkins states in his Affidavit that based upon his experience, knowledge, and an

interview with Mr. Outten and Mr. Quattlebaum on April 13,' 2016, the Nelson Mullins Riley

Scarborough LLP law firm enjoys a high level of professional standing as a firm. Mr. Wilkins’

Affidavit evaluates each Nelson Mullins’ attorney who provided legal services for the Kondra
Plaintiffs and Mr. Campbell in the Affidavit of Attorneys’ Fees (collectively the “Nelson Mullins

Attorneys”). Mr. Wilkins summarizes each attorney’s professional history and experience and
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‘concludcs that each of the Nelson Mullins Attorneys enjoys a high level of professional standing
and possesses strong legal abilities. This Court agrees.

A. Marvin Quattlebaum, Jr. is a partner at Nelson Mullins Riley Scarborough LLP, was
president of the South Carolina Bar from 2011 to 2012, and was awarded the Compleat Lawyer
Awarci from the University of South Carolina in 2010. He has received numerous awards during
his practice and has been listed in The Best Lawyers zn Ame}fca, South Carolina Super Lawyers,

and other publications. Similarly, Samuel W. Outten is a partner at Nelson Mullins Riley

Scarborough LLP, is former president of the American Board of Trial Advocates, former .

presidenf of the South Carolina Dofense Trial Attorneys’ Association, and former president of
the 'HaynsWorth'-Pe_.rry Inn of Court. Mr. Outten has received numerous awards auring his
practice and has beeo listed in The Best Lawyers in America, South Carolina Super Lawyers, and
other publications. Ms. Sarah R. Andersoo, Mr. Lindsay L. Builder, and Mr. Kymric Y. Mahnke
all possess sirong legal abilities and a high level of professional standing in commercial
litigation. |

* Therefore, this Court holds that counsel for the Kondra Plaintiffs and Mr. Campbell enjoy
a high l-evel of professional standing. |

(4) The contingency of compensation.

This factor is not applicable.

(5) The fee customarﬁy charged in the locality for similar circumstahces.

Based on his experience, review of the documents, and interviews with Mr. Quattlebaum
and Mr. Outten, as counsel for the Kondra Plaintiffs and Mr. Campbell, Mr. Wilkins concludes
' that the rates charged and fees requested in the Petition and Attorneys’ Fees Affidavit are
reasonable, consistent, and appropriate. Moreover, Mr. Wilkins concludes tha{ for a case of this

nature, complexity and duration, the rates charged and fees requested in the Petition and
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Attomeys’ Fees Affidavit afe reasonable, consistent, and appropriate. Mr. Wilkins did not find
any unnecessary duplication of effort on the part of any of the Nelson Mullins Attorneys.

Based on my review of the record and oral argument presented at the March 31, 2016
hearing, .I égreé with Mr. Wilkins® conclusion and find that the rates charged and fees requested
are appropriate and reasonable. Counsel for the Kondra Plaintiffs and Mr. Campbell are
experienced and enjoy high professional standing.

(6) The beneficial results obtained.

Counsel for the Kondra Plaintiffs and Mr. Campbell produced beneﬁciai results for their
clients. The result of their labor was a success in that their client’s attorney-client privilege was
protected, the'misappropriated documents were returned, the Nitsches and their counsel were
ordered to destroy any and all copies of the Disputed Documents, and were sanctioned for the
conduct. Moreover, counsel for the Kondra Plaintiffs and Mr. Campbell’s work resulted in this
case ultimately being dismissed based on the Affidavit by Ms. Nitsch that was submitted to the
Discovery Referee, which established that the Nitsches’ claims were barred by the statute of
limitations. . o .

‘B. COUNSEL FOR THE NITSCHES’ MOTIONS TO WITHDRAW AS COUNSEL

Also, pending before this Court are the Motions to Withdraw as Counsel for Defendants
filed by Mr. Blair Fensterstock and Ms. Stephanie Burton on April 1, 2016. Counsel for the
Nitsches claim that Defendants have failed to make payments to them in accordaﬁce with their
agreement, which has rendered additional legal services umeasohably difficult.

Counsel for the Kondra Plaintiffs and Mr. Campbell object to the Motions to Withdraw
on the groimd that the Nitsches and their counsel have not fully complied with the sanctions

ordered by this Court. Additionally, counsel requests the Nitsches’ written consent to the
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withdrawal of counsel to be made’ part of the record, and that the Nitsches identify what
attorneys, if any, will be counsel of record. o

The Motions to Withdraw. as Counsel filed by eounsel fo the Nitsches are denied. This
Court will not allow counsel for the Nitsches to withdraw until the Nitsches’ Written consent is
made part of the record, and until new counsel for_ the Nitsches makes an appearance.

Iv. CONCLUSION

Based on the foregoing, I find that the attorneys’ fees requested by counsel for the
Kondra Plaintiffs and Mr. Cainpbell pursuant to the September 29, 2015 Order and the Report
and Recommendation are reasonable. Therefore, I grant the Kondra Plaintiffs and Mr.
-Campbell’s Petition and aWard them attorneys’ fees in the amount of $120,251.50 as sanctions
~ against the Nitsches. The Clerk of Court is instructed to enter judgment against the Nitsches in
the amount of $120,251.50. Additionally, I deny the Motions to Withdraw as Counsel fer
Defendants filed by Mr. Blair}Fensterstock and Ms. Stephanie Burton until written consent cif

their clients is submitted to this Court.

IT IS SO ORDERED.

The Honorable Edward W. Miller
May , 2016

Greenville, South Carolina

11
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Greenville Common Pleas

Case Caption: John M Campbell Jr vs. Robert A Nitsch , defendant, et al
Case Number: 2012CP2306211

Type: Order/Other

So Ordered

s/ Edward W. Miller

Electronically signed on 2016-06-21 10:00:58 page 1'2 of 12
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EXHIBIT “D”



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Edward W. Miller, Circuit Court Judge

Case No. 2012-CP-23-06211

John M. Campbell, Esq. Respondents

V.

Robert A. Nitsch and Veronica G.

Nitsch, Individually and as Trustees of

the Amended and Restate Veronica G.

Nitsch Revocable Trust and the

Amended and Restated Robert A. - : ‘
Nitsch Revocable Trust Respondents

Fensterstock & Partners LLP Appellant.

NOTICE OFF APPEAL

Fensterstock & Partners LLP appeals the order of the Honorable Edward W. Miller dated
June 21, 2016 to the extent that it denied Appellant’s motion to be relieved as counsel for
Defendants. Appellant received written notice of entry of this order on June 21, 2016.

July 21,2016

Bod Tl

Fensterstock & Partners LLP
100 Broadway, 8" Floor
New York, NY 10005

(212) 785-4100

Attorneys for Appellant




Y

Other Counsel of Record and the Nitsch Defendants:

Samuel W. Outten
Nelson Mullins Riley & Scarborough LLP
PO Box 10084
" Greenville, SC 29603-0084
864-250-2300

Jeffrey P. Dunlaevy

Stephenson & Murphy, LLC

207 Whitsett Street

Greenville, South Carolina 29601
(864) 370-9400

Stephanie H. Burton

Gibbes Burton, LLC

308 East St. John St.

Spartanburg, South Carolina 29302
(864) 327-5000

Robert A. Nitsch and Veronica G. Nitsch
8135 La Jolla Shores Drive
La Jolla, CA 92037




EXHIBIT “E”



The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
_ ‘ 1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839 -
www.sccourts.org

August 03, 2016

Blair C. Fensterstock, Esquire
Fensterstock & Partners LLP
100 Broadway, 8th Floor
New York NY 10005

.Re: Ex parte: Fenstefstock & Partners LLP
“Appellate Case No. 2016-001545:

Dear Counsel:

This.Court has received your notice of appeal. A preliminary review of the order
challenged on appeal indicates it might not be immediately appealable.

Accordingly, it is requested that you serve and file a memorandum addressing'the
issue of appealability within ten (10) days of the date of this letter. Opposing
counsel may also file a memorandum within this time frame. The time limits for -

o perfecting the appeal are held in abeyance pending the Court's consideration of the

memoranda.

Very truly yours,

CLERK

cc: J effréy P. Dunlaevy, Esquire



