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CERTIFICATE OF COUNSEL

Counsel for Petitioners certify that the South Carolina Court of Appeals Order dismissing

the claim pursuant to this Coturt’s decision in Bone v. U.S. Food Service, 404 S.C. 67, 744 S.E.2d

552 (2013), was received-on July 25, 2016.
QUESTIONS PRESENTED

1. Does the application of Section 1-23-390 to Petitioners as shown in Bone
v. U.S. Food Service, 404 S.C. 67, 744 S.E.2d 552 (2013), violate
Petitioners” equal protection and due process rights?

2. Are the issues raised on appeal in the present matter distinguishable from
the issues in Bone?-

STATEMENT OF THE CASE

Respondent Raquei Martinez (“Martinez”) was employed as a Master Deputy Forensic
Investigator by the Spartanburg County Sheriff’s Department. On April 21, 2006, Martinez filed
a Form 50 alleging that shé had suffered a mental m]ury as a result of investigating an acciden_t.in
which a Greenville County Deputy Sheriff had accidentally backed over and killed his two year

old daughter. On May 12, 2006, Spartaﬁburg County gnd its carrier, the South Carolina
Association of Counties Sélf—Insurance Fund (collectively -“Petitioners”) filed their Form 51
denying, inter alia, that Martinez suffered a compenséble mental injury as a fesult of any unusual
| or extraordinafy condition of employment. . |
A hearirig was held before Cpmmissioner G. Bryan Lyndon on September 6, 2006, in
Sparfanburg, South' Carolina. At the hearing, Martinez contended that while performing an
investigation on Apnl 4, 2()-05,I as part of her duties with the Spartanburg County Sheriff’s
Department, she encountere(i an unusual and extraordinafy condition of employment, which
subsequently Vléd to her mental breakdown and hospitalization. Maftinez alléged she was

permanently and totally disabled and requested a lump sum payment of the award. Petitioners



contended that Martinez did not suffer a compensable psychiatric injury as a result of an unusual
or extraord_inafy condition of her employment. Petitioners assertgd that Martinez was employed
as a forensic investigator, that it was her job to investigate homicide'and death cases, and that she
was performing her regular job When she investigated the child’s accidental deatﬁ on April 4, 2005.

On November 20; 2006, Commissioner Lyndon issued his Decision and Order finding, inter alia,

that the investigation of ﬂ1e accidént on April 4, 2005 was not an unusual or extraordinary

conditioh_of cmpldyment and not the prqximate cause of Martinez’s mental conditioﬁ.

Within the statutory pcridd, ;:ounsel for Martmez filed a Form 30, Request for ComxhisSion
Rcﬁew, setting -forth grounds for review. Oral arguﬁiex_;ts were presented before an Appel]ate
Panel on April 23,2007, and on May 22, 2607, the Appellate Panel issued i;cs Order unanimously
affirming the Single Commissioner’s Order in its entirety.

Thereafter, Martinez filed an appeal with the. :Spartanburg County Circuit Court. On

_ February 25, 2009, Judge J. Mark Hayes, II, issued an Order holding that the Appellate Panel’s

Order lacked sufficient detail to enable the Court to determine whether_ those findings were
supported by substantial evidence. In its Order, the Circuit Court specifically stated that “this
Court is left to speculate if the proper analysis was ap'p_lied by the Commission and whether the

factual conclusions upon which the law was applied had a substantial basis in the record.” As

“such, the 'Circuit_:C,ourt reversed the Appellafe Panel’s Order and remanded the case‘bac_nl-c»to' the

Soﬁth Carolina Workers’ Compéns_ation Commission:(.“the Commission™) for additional findings
of faét. | ‘

- Petitioners tiﬁxely filed thelr Notice of -AppealAwith fhe South Carolina lC(')u_rt of Appeals
on March 16, 2009. On June 15, 2011, the Court of Appeals filed its Order reversing the decision

of the Circuit Court. Judge Williams, writing for the majority, concluded that the Appellate Panel’s



Order was sufficiently detailed to enable appellate review and that the record contained substantial
evidence to support the Commission’s decision that Martinez did not suffer an unusual or
extraordinary condition of her particular employment on April 4, 2605 . Because the Court of
Appeals concluded that there was substantial evidence that Martinez did not suffer an unusual or
- extraordinary condition in her paiticular employment, the majority did not address the issue of
“proximate cause.” Martinez tiinely filed a Petition for Rehéaring, which was denied by the Court
of Appeals on"October 6, 2011.

On NovemBer 2, '201 1, Martinez filed a Petition foi Writ of Certiorari to the South Carolina
Supreme Court, and the Petition was granted on February 7, 2013. The Supreme Court heard oral
arguments on October 15, 2013. On January 8, 2014, the Supreme Court filed its decision and

held that pursuant to Bone v. U.S. Food Service, 404 S.C. 67, 744 S.E.2d 552 (2013), the circuit

court’s order was not a ﬁnal judgment and therefore was not appealable. Martinez v. Spartanburg
County, 406 S.C. 532, 753 S.E.2d 436 (2014). As sucli, the Supreme Court vacated the Court of
Appeals’ Order and remanded the case to the Commission for further proceedings. 1d.
Pursuant to the Commission’s Administrative Order, filed August 15, 2014, the case was
remanded to an Appellate Panel to take such action and enter an Order consistent with this Court’s
directive. On February 24 2015 the Appellate Panel issued an Order with 99 ﬁndmgs of fact and
_ concluded that Martinez failed to prove that the work condltlons on Apnl 4,2005 were unusual or
extraordinary in compaiison to her normal conditions of employment and that her mental health
_ condition was proximately caused by the work incident on April 4, 2005. (App. pp- 86-131).
| Subsequently, on March 11, 2015, Martinez liled »an appeal to the Spartanburg County
Circuit Court. (App. pp- 77-78). On December 3, 2015, Judge J. Mark Hayes, II, entered an Order

“reversing the Appellate Panel and remanding the matter to the Commission. Judge Hayes ruled -




that he had established causation of the mental health condition as a matter of law in his previous

- Order, and directed the Commission to find the same. '(App. pp. 49-76). Petitioners filed their

Motion to Alter or Amend a Judgment pursuémt to Rule 5"9(e), S.C.R.C.P. on December 11, 2015.

(App. pp- 41-46). Pétiti»oner's,also filed a Memorandum in Support of their Rule 59(e) Motion

. raising multiple exceptions, including that the Circuit Court exceeded its scope of review under

Section 1-23-380, S.C. Code Amn. (1976). On May 2, 2016, the Cirouit Court issued an 0rd§r
denying Appellants” Motion. (App. pp. 25-38). - - | ‘ |

On May 18, 2016, Petitioners filed their Notice of Appeal with the South Caroliné Cnurt
of Appeals.‘(App. p. 24). On May 20, 2016, Martinez filed a Motion to Dismiss ébntending the
Circuit Court’s Order was interl'oéutdry and not immediately appnalable. (App. p- 22-23). On May

31,2016, Petitioners filed a Return to the Motion to Dismiss arguing, inter alia, that the applicétion.

of Bone v. U.S. Food Service, 404 S.C. 67, 744 S;E.2d 552 (2013), to this case violated Petitioners’
equal prntection’and due process rights ‘and thgt the iséues of appellate review in this case weré
distinguishable from the issues in Bone. (Anp. PP- 3-21). Without‘spec.iﬁcally addressing the
Petitionérs’ consti'tuﬁonal arguments, which weré issues of first impression in the context of the
Bone case, the Court of Appeals granted Martinez’s Mofion to Dismiss. Petitioners, Spartanb'urg
County. Sheriff’s Office and 'S‘ovuth Carolina Associafidn nf Counties Self Insurance. Funn,

respectﬁllly seek a writ of certiorari to review that dcciéidn. (Api). Pp-- 1-2).



ARGUMENTS

I. THE APPLICATION OF SECTION 1-23-390 TO PETITIONERS AS SHOWN IN
BONE V. U.S. FOOD SERVICE, 404 S.C. 67, 744 S.E.2d 552 (2013) VIOLATES
PETITIONERS’ EQUAL PROTECTION AND DUE PROCESS RIGHTS.

~ A. The issues raised by Petitioners are issues of first impression for this Court.

In Bone, this Court held that an “order rernanding the matter to the Conirhission for further
proceeciings does not constitute a final jutlgment as required by section 1-23-390 and, therefore, is
not immediately appealable.” 404 S.C. at 84, 744 SE.2d at 562. While the Court in Bone
addressed the aphlicahility- of the Administrative Procedures Act and interpreted the rneaning ofa
“final judgment’_’. as used in section 1-23-390, the Court did not consider the defendants’ equal
protection rights or their due process rights. As such, the constitutional issues raised by Petitioners
in the present case a.re issues of first impression for this Conrt.

B. Bone’s application of Section 1-23-390 to Appellants violates Appellants’ -quial
Protection Right under the law.

Based on the Circuit Court’s, and the Court of Appeals’, disposition of the issues, Bone’s
application of Section 1-23-390 creates an impermissible distinction between claimants and
defendants, ‘which violates equal protection. First, equal protection is applicable in workers’

compensation' appellate proceedings See Howard v. Owen Steel Co. v303- S.C. 304, 400 SE.2d.

149 (1991) (analyzmg appeals to the Full Commrssron under equal protectron) Therefore -
Petitioners’ equal protectron rights extend to the current proceedmg
The equal protection analysis has been set forth in multiple cases:

- . The equal protection clauses of our federal and state constitutions
~ declare that no person shall be denied the equal protection of the
“laws. U.S. Const. amend. XIV, § 1; S.C. Const. art. I, § 3. Equal
protection “requires that all persons be treated alike -under like
circumstances and conditions, both in the privileges conferred and
in the liabilities unposed ”




McLeod v. Starnes, 396 S.C. 647, 723 S.E.2d 198 (2012) (Beatty, J., dissenting). “The sine qua

non of an equal protection claim is a showing that similarly situated persons received disparate

* treatment.” Town ef Hollywood v. Floyd, 403 S.C. 466, 744 S.E.2d 161 (2013).
In this claim, Bone requires that opposing li'tigénts‘ in the same litigation receive disparate
treatment in a workers’ compensaﬁon appeal. Speciﬁealiy, in cases in' which comﬁensability is
disputed, such as the instant case, Bone \;vould allow a cleimant’s appeal wheh cempehsability is
' denied by the Coutt, but would deny defendants an appeal when compensability is decided in the
claimant’s fdvot. ThlS ineqdity 1s the logical progression of Bone’s requirement that the “final

Jjudgment” required by Section 1-23-390 be a “final judgment disposing of the entirety of the

action.” Bone v. U.S. Food Serv 404 S.C. 67, 744 S.E.2d 552 (2013 )(emphasis added).

As conte:ﬁplated by Bone, workers’ compensation clainds often require multiple hearings
to determine issues and entitlement to certam benefits: cempensai)ility, temporary disability,
permanent disability, and medical ueaﬁnent. This Court has reéognized that “workers’

compensation benefits accrue alohg a time continuum.” Curiel v. Env. Management Services, 376

S.C. 23, 655 S.E.2d 482 (2007). Because of the nature of the benefits available, defining a final
judgment as requlnng the disposal of the whole action tmpermzsszbly requires the government to
treat a defendant in the claim dlfferently than a claxmant To ﬂlustrate con51der the followmgr
table in which the defendants to.a wo_rkers,’ compensation claim dispute compensability,' but the'»
claimant aéserts entit_ler_nent to ;beneﬁts,.l Aséume that there is an injury, but the defehdants assert

* alegal defense such as in the instant case?:

! The Tables 111ustrate thie prior law, which applies in ) this case, that required an appeal from the Comm1ssmn to be
made first to the circuit court. Such appeals are now directed to the Court of Appeals for all i m_]unes occurring .on or
after July 1, 2007. S. C .Code Ann. § 42-17-60 (Supp. 2012).

2 Petltloners (1) deny Martinez’s mental/mental injury arose out of unusual or extraordinary conditiohs of her
employment and (2) deny the investigation in question was the proximate cause of her mental injury.



Evidence/ Error of
Law

Deciding Body Standard of Review | Prevailing Allissues | Can Aggrieved
Party Decided Party Appeal/
Petition for
Review?
Single Commissioner | Fact Finder Defendants Yes Yes
Full Commission De Novo Defendants Yes Yes
Circuit Court Substantial Defendants Yes Yes
Evidence/ Error of '
Law
Court of Appeals Substantial Defendants Yes Yes

In the above example, where the defendants prevail at every level, the claimant has every

chance to prove the claim, and then to have the claim reviewed by the next reviewing body for

errors of law. No one would dispute that the fairness of the judicial review as set forth in the above

table. However, consider the following table, in which the defendants initially prevail on their

makes an error of law:

_ legal argument that the claim is not compensable, but the Circuit Court remands, and, in doing so,

Standard of Review

All issues

Can Aggrieved

Deciding Body Prevailing
, o Party | Decided Party Appeal/
Petition for
Review?
Single Commissione_r Fact Finder Defendants Yes Yes
Full Commission ‘De Novo Defendants Yes Yes




Circuit Court Substantial Claimant No No
Evidence/ Error of
Law

Court of Appeals Substantial
- Evidence/ Error of
Law '

. Indeed, the second chart represenfs wﬁat happened in this particular case. Petitioners how
assert that the Circuit Court, sitting as an appellate couﬁ, has made several errors of law. However,
even if the Circuit Court has in fa& made a cle.ar error of law in Martinez’s favor, because of the
- pature of the proceediﬁg, Bone deprives Petiﬁone_rs of a reasonably timely appeal. Timeliness of
an appeal noﬁvithstanding, when Petitionérs are required to provide medical ﬁéatment and
disability payments until all issues are finally decided by thé fact finder; significant deprivation of
property arguments arise. (See Due Process Argument, infra.) Therefore, Bone’s interpretation of
Section 1-23-390 éséentially requires dispafaie treatment of litigants to the same workers®
compensation claim. | | ‘

This disparate treatment irﬁpermiséibly infringes on a fundamental right guaranteed by the
South Carolina Constituﬁbﬁ: the right to access to the Courts. Article I, Section 9 of the South

Carolina Constitution provides that “All courts shall be public, and eversf pers_on s'hall.hz.i_ve speedy

~ remedy therein for Wrongs sustained.” In R§1ee v. Marett, 121 S.C. 366, 113 S.E. 483 (1922), the
Supreme Court recognized that the right to a speedy remedy includes the right of a speedy appeal ?
The ineqility of appealability in this case offends the constitutional guarantee in two ways.

First, Section 9 guarantees the right to “every person'v.” Therefore, if the right to court access is -

3 «A lax observance of the very reasonable regulations prescribed by statute and the rules of court for perfecting
appeals can but lead to unnecessary delay in the final disposition of causes in our courts, and thus work infringement
of the constitutional guaranty (Section 15, Art 1, Const. 1895) that ‘every person shall have speedy remedy therein
for wrongs sustained.”” Rylee v. Marett, 121 S.C. 366, 113 S.E. 483 (1922).




guaranteed to every person, it is guaranteed to every person equally. The jnequity of the
availabilit& of the appeal cannot stand. Second, because the speedy remedy requires a speedy
appeal, the equity of the parties should require an appeal of equal speed for both parties. A
claimant has access to an immediate appeal; however, should t_he current construction of Bone
stand, then there is absolutely no speedy remedy or .appeal for Petitioners in the instant case.
Petitioners could be subject to provide disability benefits and medical treatment until the time of
maximum medical improvement and a hearing before the. Commission to determine all issues.
Only at that time are Petitioners able to argue that the claim is not compensable for legal reasons
that were readily available aﬁd able to be litigated prior to the Petitioners’s provision of benefits.
Given that disparate treatment required by Bone implicates a consﬁtutional right of access
to the Courts, the appropriate equal protection analysis is strict scrutiny, and the Bone construction
of Section 1-23-390 cannot stand. Legislation restricting or impairing a fundamental right “is

subject to “strict scrutiny’ in determining its constitutionality.” In re Treatment and Care of

Luckabaugh, 568 S.E.2d 338, 351 S.C. 122 (2002) (citing Hamilton v. Board of Trustees, 282 S.C.

519, 319 S.E.2d 717 (Ct.App. 1984)). “To survive strict scrutiny the Act must meet a compelling
state.interest and be narrowly tailored to effectuate that interest.” Id. In the instant case, there is
. no Qbmpellfng state interest. Indeed the primary, discernable policy interest identified in-Bone is
“undue déléy and waste of judicial resources cauSed by interlocutory appeals.” Conserving
judicial resources cannot vbe compared toa compellz‘ng.'i-nterest such as national security, protecting
the lives of citizens from threats of harm, etc. This matter of preference is not “compelling” when
balanc?:d with Petitioners’ n'ght to have the same appeal right as a claiman;c. Furthermore, a one-

sided bar to appeal is insufficiently tailored to accomplish the stated goal of preventing “undue

delay and waste of judicial resources” when there is no data or legislative history indicating thata -




contemporaneous appeal actually wastes judicial resources.

impermissibly burdens the constitutional right of Petitioners to a speedy appeal.

Furthermore, even absent the protection in the South Carolina Constitution for access to

the courts, any order denying the right to a'ppeal an_d subjecting Petitioners to an undetermined

perlod of benefit payment burdens a ﬁmdamental property right:

McLeod v. Starnes, 396 S.C. 647, 723 S.E.2d 198 (2012) (Beatty, J., dissenting) (emphasis added).

[IJt is arguable that this case should be analyzed under the strict
scrutiny test as the reduction of a parent's income clearly impinges
upon a fundamental property right. See Wingfield v. S.C. Tax
Comm'n, 147 S.C. 116, 152, 144 S.E. 846, 858 (1928) (“The court
appreciates the earnest plea that every person is entitled to the
enjoyment of life, liberty, and property, and to the equal protection
of the laws guaranteed by the federal and state Constitutions, and
will protect and safeguard these fundamental rights to the extent, if
necessary, of declaring invalid any leglslatlve enactment clearly
shown to be in violation of them.”).

The application of Bone in the present case, will clearly deprive Petitioners of a

~ fundamental property right. Consider the following:

Petitioners prevailed on compensability before the Commission, but the
Commission’s decision was reversed by the Circuit Court;

Under Bone, Peutloners are without recourse for immediate appeal, and the
case is remanded to the Commission, wh1ch will have little choice but to adopt
the Circuit Court’s improper findings of fact and award benefits to Martmez

Petitioners begin paying temporary total d1sab111ty benefits at a compensation -
rate of $462.92, and provide Martinez w1th psychiatric treatment.

It takes 2.5 years and $60 000 in medlcal care and prescription drugs costs to
attain maximum medical improvement. . .

Permanency is determined, and future medlcal is ordered.

The case works its way to the Supreme Court, and shortly before oral
argument, Pet1t1oners pay the 500th week of disability, totaling $231,460.00
(with medical treatment Appellants have now spent close to $300,000.00).

The Supreme Court then decides that Petitioners’ legal case against
compensability has merit and rule that the case is not compensable as a matter
of law.

10

Accordingly, Section 1-23-390



Assuming this case unfolds as above, Martinez will have received a benefit of nearly
$300,000, to which she was never entitled. That certainly implicates a significant property right,
and, practically, there is no way for Petitioners to recover this money through the workers’

compensation claim that gave rise to the requirement to pay it. Bone would reason that the

Petitioners’ $300,000 loss is merely the price of using judicial resources wisely; héwever, that

outcome is untenable.

Fundamenta_l rights aside, Bone cannot i)ass a rational basis test. “To prevail under the
rational basis standard, a movant must show similarly situated persons received disparate
treatment, and that the dispardte treatment did not bear a rational relationship to a legitimate

government purpose.” Town of Hollywood v. Floyd, 403 S.C. 466, 744 S.E.2d 161 (2013).

Petitioners assert that there is no legitimate purpose in providing vastly different appeal rights to
claimants and defendants in tﬁe same litigation. Other cases discussing rational basis review
discuss issues such as insurance required to drive on public roadways,* regulating relationships
between physicians and physical therapists,” and regulation of on-site alcohol sales and
consumption on a commercial premises.® As a generalization, the legitimate purpose test broadly
relates to the state’s police power in protecting its citizens and promoting public order. Petitioners
assert there is no legitimate interest in parties to the same litigation having different appeal rights,
as the appeal rights between two parﬁes have no discernable impact on the public as #whole.
Bone states that aepﬂving defendants of an immediété right to appeal may improve judicial

economy by reducing-appeals in ‘individual cases. However, this evidentiary basis for this

4 Marley v. Kzrby, 271 S.C. 122, 245 S.E.2d 604 (1978) (finding contrlbutory negligence statute failed rational basis

review and impermissibly classified injured parties).
5 Sloanv. S.C. Bd of Physzcal Therapy Examiner, 636 S.E.2d 598, 370 S.C. 452 (S.C., 2006).
¢ Denene, Inc. v. City of Charleston, 359 S.C. 85, 596 S.E.2d 917 (S.C., 2004)
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assertion is far from clear. The defendants shoulder the entire burden of this scheme, and, in this

case, the sfate would essentially facilitate a transfer of assets from Petitiéners to Martinez, without
qualification of whether and how much this scheme'truly impacts judicial economy. Furthermore,
. the Coﬁrts should not Be in a position fo limit appeal bésed on an éutcome as they decide,_ as this
~ necessarily brings into question the neutrality of the Court in é 1mzw;n1'1er' that is not. proper.

Therefore, there is no légitﬁnate state interest, and this sfatu_tory interpretation fails a rational basis
. anélysi& -M’s interpretation of Section 1-23-3 90 offends equal protéction and ‘canﬁof be saved.

C. Bone’s Applicaﬁbn of Section 1-23-390 to Petitioners Violates Petitioners’ Due
Process Right Under the Law.

In effect, the Circuit Court has ordered Petitioners to pay benefits, its Order is not
appealable, and this scheme offends due process. Article I, Section 22 of the South Carolina
Constitution provides certain rights regarding procedures before administrative bodies:

No person shall be finally bound by a judicial or quasi-judicial
decision of an administrative agency affecting private rights except
on due notice and an opportunity to be heard; nor shall he be subject
to the same person for both prosecution and adjudication; nor shall
he be deprived of liberty or property unless by a mode of procedure
prescribed by the General Assembly, and he shall have in all such
instances the right to judicial review.

. (emphasis added). Judicial review of a workers’ compénsatidn proceeding is a constitutional right
in South Carolina. The rights provided under Article I, Section 22 extend to the limits of ‘due
process:

[Wlben discussing Article I, Section 22, we have consistently
indicated that the protections provided under this section are the
equivalent of those afforded by the Due Process Clause of our state
and federal Constitutions.

S.C. Coastal Conservation League v. S.C. Dep’t. of Health and Environmental Control, 380 S.C.

349, 669 S.E.2d 899 (Ct. App. 2008). Due pfocess necessarily includes the right to meaningful

judicial review:

12




The procedural component of the state and federal due process
clauses requires the individual whose property or liberty interests
are affected to have received adequate notice of the proceeding, the
opportunity to be heard in person, the opportunity to introduce
evidence, the right to confront and cross-examine adverse witnesses,
and the right to meaningful judicial review.

Danggfﬁeld v. State, 376 S.C. 176, 656 S.E.2d 352 (2008) (emphasis added). No South Carolina

case has clearly defined what particular process is required for “meaningful” judicial review, but
other cases discussing “meaningful” point to the femporal nature of due process. “The f\m_damentai
requirement of due procéss isthe opportlmity to be heard ‘at a meaningful time and in a meaningful

manner.”” South Carolina Nat. Bank v. Central Carolina Livestock Market, Inc., 345 S.E.2d 485 s

289 S.C. 309 (S.C., 1985) (citing Armstrong v. Manzo, 380 U.S. 545 (1965)). In Armstong, a

father’s parental rights were terminated without any notice fo him, although his whereabouts were
easily ascertairiable. When the subsequent adoption was finalized, and the natural father sought to
set aside the proceedings, he had mﬁltiple burdens of proof placed on him at that poiht that would
not have been placed on h1m had proper notice been give. The Sﬁprerﬁe Court of the United Stat’es'
noted that “A ﬁmdamental requirément of due process is ‘the opportunity to be heard.’ It is an |
opportunity which.must be granted ata meaningful time and in a meaningful manner.” Armstrong,
380 U.S. at 552 (internal citations ofnitted). The Supreme Court held that the father’s “due process

rights were violated because he was not provided timely notice and as a result, add_itional burdens

were placed on him. Id. at 551. In DSS v. Wilson, 352 S.C. 445, 574 SE.2d 730 (200'25, there
was a litigated allegation of child abuse against the mirior’s father. fThe minor requested to testify
_ outside of the presence. of tl'-le' father, ove;' the objection of the father. The father was iechluded
from the couftroom but coﬁld still hear the testimony and had the opportunity to briefly conference
with his lawyer prior to cross-examination. However, this Court found that this process di_d not

- comport with due pfocess:

13



[1]f the child testifies at an intervention proceeding, the due process
right to confrontation requires the child testify in the presence of her
parent/defendant unless special circumstances are established.
Wilson’s ability to hear the minor’s testimony, discuss her testimony
with counsel, and cross-examine her were insufficient to satisfy due
process without the determination the minor would be traumatized
by testifying in her father's presence. As conceded by DSS at oral
argument, the minor was the key witness against Wilson and she
may have been less credible if she had testified in his presence.

~Because Wilson did not have the opportunity to be heard in a
meaningful manner, his due process right was violated.

-SCDSS v. Wilson, 352 S.C. 445, 574 S.E.2d 730 (2002).

| Ammstrong illtistrates meaningful (teiriporal)' liotice, and Wilson illusitrateé vmeaningful
(tempdral) opportunity to be heard. Therefore, the right to meaningﬁil judicial review musf include
contemporaneity. This temporal requirement is reflected in Section 1-23-380, the companion
statute of Section 1-23-390: “A preliminary, procedural, or intennediate agency action or ruling is
immediately reviewable if review of the final agency decision would not provide an adequate
remedy.” S.C. Code Ann. 1-23-380. Looking at the plain language of 1-23-380, the provision for
immediate appeal is provided ivvhen an appeal after the passage of time is not adequate. The policy
embedded in Section 1-23—380 is what Petitioners’ seek here.

In this claim, the Circuit Court has made clear that, in its opinion, this case is compensable.
Thereforé, if thé Circuit Court Order stands, Petitioners are responsible for benefits. Since there
: is potential for Petitioners having to pay béheﬁts oyef the course of several years, totaling severél '
‘hundred thouszind dollaré, liieaningful judicial review iequires a temporal component of appeal.
‘Similar to Armstrong, if the aj)pcal in this claim is deferred, Petitidners haive additional burdéns

imposed on ihem tiiat wou-lci“not 6tiiérwise'be imposed. First, there is no meclianism undei the
Workers” Compensation Act to compel repziyment of disability, and, therefore, Petitioners would
ultimately have to institute sepaiat'e legal proceedings in an attempt to recover the value of the

disability benefits paid.
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Petitioners are further burdened because the application of the standard of review changes.

In workers’ compensation cases, the Commission is the ultimate finder of fact. Hunter v. Patrick

Const. Co., 289 S.C. 46, 47, 344 S.E.2d 613, 614 (1986); Ross v. American Red Cross, 298 S.C.
490, 492, 381 S.E.2d 728, 730 (1989). The Appellate Court’s review of these findings of fact is
limited to determining whether the findings are supporfed by substantial evidence in the record.

See Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981). In the present case, the Commission

| issued its final order coﬁcluding that Martinez did not sustain a compensable mental injury under
- the Act and thal: the i?roximate cause of her mental condiﬁon was not the investigation in question,
but rather the subscquént death of a_relaﬁve. In support of its decision, the Commission méde 99
detailed findings of fact. Since the éommission’s Order finally decided compensability, the issue
on appeal should be whether substantial evidence supports the Commission’s findings that
Martinez did not sustain a compensable injury. However, if the appeal in this claim is deferred
and the Commission is forced to adopt the “findings™ of the Circuit Court and issue an Order
finding the élaiﬁl compensable, then the issue on appeal in the future becomes whether substantial

. evidence supports the Commission’s findings that Martinéz sustained a compensable injury. This

is clearly places an additional burden on Petitioners. - See Tiller v. National Health Care Ctr., 334

S.C. 333, 513 SE2d 843 (1999)(the possibility of drawihg two inpons_istent conclusions from the
evidence does not prevent an adixﬁhistmtive .agency"s 'ﬁhdings from bcing' supported' by substaﬁtiél
evidence). | N |
; - “JI. THE ISSUES FOR APPELLATE REVIEW IN THE CURRENT MATTER ARE’

~_ DISTINGUISHABLE FROM THE ISSUES IN BONE V. U.S. FOOD SERVICE, 404
S.C. 67, 744 S.E.2d 552 (2013).

Petitioners contend (1) that the Circuit Court did not perform' a proper -appellate review
because-the Circuit Court failed to examine the Appellate Panel’s ﬁndings of fact to determine if

those findings of fact were supported by substantial evidence and (2) that the Circuit Court erred as
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a matter of law,‘ and violated Section 1-23-380(5), by substituting its judgment for the judgement
of the Appellate Panel as to the weight of the evidence on questions of fact.

The majority opinion in Bone states that “we have consistently held that an order of the circuit
court for additional proceedings before an administrative agency is not directly appealable.” 404 S.C.
at 77,744 S.E.2d at 558. However, if Bone is applied to the current case, Petitioners lose any and
all rights to challenge the validity of the appellate review performed by the Circuit Court. Since
the issue of a circuit court’s abuse of authority was no_t-raised‘in Bone, the present case is clearly
distinguishable from Bone. |

In workers’ compensation cases, the Commission is the ultimate finder of fact. Hunter v,

Patrick Const. Co., 289 S.C. 46, 47, 344 S.E.2d 613, 614 (1986); Ross v. American Red Cross,
298 S.C. 490, 492, 381 S.E.2d 728, 730 (1989). Whether a causal connection exists between
employment and an alleged injury is a question of fact for the South Carolina Workers’

Compensation Commission. Sharpe v. Case Produce, Inc., 336 S.C. 154, 159, 519 S.E.2d 102,

105 (1999). The Appellate Court’s review of these findings of fact is limited to determining

whether the findings are supported by substantial evidence in the record. Lark v. Bi-Lo, Inc., 276

S.C. 130,276 S.E.2d 304 (1981); Howell v. Pacific Columbia Mills, 291 S.C. 469, 354 S.E.2d 384

(1987). “Substantial evidence” necessary to support a decision of the Commission is:

“such relevant evidence as a reasonable mind might accept as adequate

to support a conclusion. . . . It must be enough to justify, if the trial
were [sic] to a jury, a refusal to direct a verdict when the conclusion
sought to be drawn from it is one of fact for the jury. . . . This is
something less than the weight of the evidence, and the poss1b111ty of
drawing two inconsistent conclusions from the evidence does not
prevent an administrative agency's finding from being supported by
substantial evidence.’

Lark v. Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304; 307 (1981); see also, O’Banner v.

Westinghouse Electric Corp., 319 S.C. 24, 30, 459 S.E.2d 324, 327 (Ct. App. 1995) (The
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determination of witness credibility and the weight to be accorded evidence is reserved to the
Commission.)
The findings of the Commission are presumed correct and will be set aside only if unsupported

by substantial evidence. Etheredge v. Monsanto Company, 349 S.C. 451, 562 S.E.2d 679 (Ct. App.

2002); Medlin v. Upstate Plaster Serv., 329 S.C. 92, 495 S.E.2d 447 (1998). This Court may not

weigh the evidence in its review of a factual finding by the Commission. See Walker v. City of
. Columbia, 247 S.C. 241, 146 S.E..2d 856 (1 966). An Appellate Court’s review of the Commission’s
findings of fabt 1s limited to determining whether the findings aré clearly unsupported by substantial
evidence in the record, 'mﬁer than reweighing the cvidence presented to the- Commission. See

generally, Latk v. Bi-Lo, Inc., 276 S.C. 130, 135, 276 S.E.2d 304, 306-7 (1981); Howell v. Pacific

Columbia Mills, 291 S.C. 469, 471, 354 S.E.2d 384, 385 (1987); Brown v. Jordan Qil Co., 291 S.C.

272, 275, 353 S.E.2d 280, 282 (1987); O’Banner. 319 S.C. at 30, 459 S.E2d at 327. Thus, if

reasonable minds could reach the conclusion reached by the Commission, the Commission’s findings

must be affirmed. McGuffin v. Schlumberger-Sangamo, 307 S.C. 184, 414 S E.2d 162, 163 (1992).

Of special note is that where the evidence is conflicting, “the Commission’s findings of fact -

are conclusive.” Sharp, 336 S.C. at 160, 519 S.E.2d at 105; See also, Hoxit V. Michelin Tire C(_)rp.,
304 S.C. 461, 405 S.E.2d 407 (1991) (“Where there is _a‘;:onﬂibt in the evidence, either of different
witnesses or of the sa'm'c- wime'ssve.s.,A the ﬁndmgs 6f fa¢t of the Commission as triers of fact are
conclusive.”) Inde':éd;. thé ﬁo.ssibiﬁty of drawing twc; inconsistent conclusions from the evidence does
- not prevent an administrative égency’s findings from being supported by substantial e'vider-lce.' m

v. National Health Care Ctr., 334 S.C. 333, 513 S.E.2d 843 (1999); Clade v. Champion Laboratories,

330 S.C. 8,496 S.E.2d 856 (1998); :
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In the present case, the Circuit Court assumed the foie of finder of fact by making findings of -
fact contrary to the Appellafe Panel’ s This is clearly beyond the scope of the Circuit Court’s appellate
review under § 1-23-380 S.C. Code Ann. (1976). Moreover, tﬁe Circuit Court again failed to examine
| the Appellate Panel’s 99 findings of fact to determine if those findings of fact Were supported by
substantial evicienc‘e. ' | | | |

The Court did not find fault with the Appéllate Panel’s finding that Officer Johnson had not
worked for Spartanburg County for approximately 2-3 years prior to the toddler’s death, that Officer
Johnson and Martinez had never worked as 'partners, _thét Martinez did ﬁot Witness the amideﬁg that
Martinez had hevcr soqialized with Officer J ohhson, that Martinez had néver becn to Officer
Johnson’s home, had never met Officer Johnson’s wife or fhe child or even seen a photograph of the |
toddler. Instead, the Court found that evidence that Mart:inez and Officer Johnson knew each other,
served together, and fqr the one year backed each other up, outweighed the Comnﬁssion’s findings
of fact. In so holding, the Court in fact reweighed the evidence contrary to its scope of review under
Section 1-23-380, S.C. Code Ann. (1976).

In reality, the Circuit Court has attempted to finally decide the issues of compensability.

' However, by substituting its judgement for that of the Appellate Panel’s as to the weight of the |
. evidence, the Circuit Court cléarly violated the Administrative Procedures Act and abused its
appéllaté auth(‘)fity. The only adéciuété remédy Petitioners have to challeﬁge the Circuit Court;s
imbroper appeliéte;‘;e‘\;ie;;v is to éi)i)eél t.he- case fo a higher appellate court. Failure to allow such
appca_l would be a clear violatipn of Petitioners’ dué proéess rights. By continually remanding a
case back to the Commis;sion, zzl.circuit court judge, who wants a éase fl‘ound>compensable, can set
an impenetrable bar to Defendants having immediate access to a higher court fér review of the

lower court’s improper appellate review. That is exactly what has happened in this case. The case
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will be subjected to endless remands by the circuit court until the Commission finally succumbs
to the circuit court’s wishes.

CONCLUSION

For the reasons stated above, Petitioners respectfully ask the Court to grant the petition for

writ of certiorari. -

W 7@&%

Richdrd B. Kale, Jr. /

Zachary M. Smith

Willson Jones Carter & Baxley, P.A.
872 S. Pleasantburg Drive '
Greenville, South Carolina 29607
(864)527-3272

Attorneys for Petitioners

Date: August 10, 2016
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