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This matter is before the Abministrative Law Court (ALC or Court) upon a Motion for 
I 

Summary Judgment filed by Respondent Department of Revenue (Department) and a Cross-

motion for Partial Summary Judg~ent filed by Petitioner Duke Energy Corporation (Duke 

Energy). The underlying case arise~ from the Department's denial of amended corporate income 

tax returns filed by Duke Energy ih 2002 for income tax years 1978-200 I. I In its Motion for 

Summary Judgment, the Departmdnt contends that prior to the effective date of the Revenue 
I 

Procedures Act (RPA), August I, 1995, it lacked authority to extend the limitation period during 

which a taxpayer could file a refuJd claim and therefore, as a matter of law, the Forms FS-43 
I 

executed by Duke Energy and the Department prior to that time were ineffective in extending the 
I 

refund-claim filing periods, rendering Duke Energy's filing of amended corporate income tax 

returns for tax years ending 1978j 1993 untimely. 2 The Department also contends that Duke 

Energy, as a matter of law, is a "manufacturer" under the applicable apportionment statute and 

must therefore use a multi-factor apportionment formula, consisting of property, sales, and 

These are the tax periods at issue in this case. 

2 Both parties stipulate that Duke Enerdy's amended return for tax year 1994 was timely filed. FILED 
October 11, 2012 
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payroll factors, not a single-factor grsS-receiPts formula. 3 The Department further contends that 

as a matter of law, Duke Energy cannot, in its calculation of corporate income tax owed to South 

Carolina, include in the apportionm~nt formula the return of principal from its sales of securities 

and other investment transactions. I Finally, Duke Energy, in its Cross-Motion for Summary 

Judgment, argues that it was required to include in the apportionment formula the return of 

principal from its sales of securities ~nd other investment transactions. 

A hearing regarding these botions was held before this Court on June 26, 2012, in 

Columbia, South Carolina. On Aug~st 9, 2012, the Court issued an Order in which it granted the 

Department's Motion for Summar~ Judgment as to the timeliness of Duke Energy's amended 

refund claims for tax years ending 1978-1993; denied the Department's Motion for Summary 

Judgment as to whether Duke Energy is considered a "manufacturer" under the applicable 

apportionment statute; and granted ihe Department's Motion for Summary Judgment as to Duke 

Energy's inclusion of the return ~f principal in its apportionment formula and denied Duke 

Energy's Cross-Motion for Partial Summary Judgment on this issue. On August 20, 2012, Duke 
I 

Energy filed a Motion for Reconsideration of the Court's Order Granting the South Carolina 
I 

Department of Revenue's Motion for Summary Judgment as to the Waiver and Gross Receipts 
I 

Issues. The Department filed its Memorandum in Opposition to Duke Energy's Motion for 
I 

Reconsideration on September 14, 2012. After careful consideration of the arguments made by 
I 

both parties, the Court has amended its August 9, 2012 Order accordingly below. 4 

I 
FACTUAL BACKGROUND 

I 
The Department began auditing Duke Energy's corporate income taxes for income tax 

year ending 1978. That audit was ~xtended a number of times, over a period of years due to the 

3 B'I ,,<C" Ih, I", Y"" "d' "g 1978) 1993, I"'p'y'" "ho", p""dp,1 b"'",, '" Soulh C,m Ii", ""' "(,) 
manufacturing or a form of collecting, buying, assembling, or processing goods and materials within this State, or 
(b) selling, distributing, or dealing in tangIble personal property within this State," were required to apportion their 
income based on a multi-factor apportion~ent formula, consisting of property, sales, and payroll factors. S.c. Code 
Ann. § 12-6-2250 (applicable to tax yearslafter 1995); S.C. Code Ann. § 12-7-1120 (applicable to tax years prior to 
1996). In this case, no party argued that Duke Energy engaged in collecting, buying, assembling, or processing of 
goods and materials within South Carolipa, or that Duke Energy engaged in selling, distributing, or dealing in 
tangible personal property within South ~arolina. Therefore, the Court will only focus its discussion on whether 
Duke Energy was a manufacturer for purposes of Section 12-6-2250. 

4 The Court notes that Duke Energy fil~d an appeal of the Court's original decision granting partial summary 
judgment "out of an abundance of caution)" Following Duke Energy's filing of a Motion to Reconsider, this Court 
issued an Order staying its decision grantihg partial summary judgment. Therefore, there was no effective decision 
regarding the issues addressed in the partiJs' cross motions for Summary Judgment until the issuance of this 
decision. 

2 



pending results of an audit of Duke Energy by the Internal Revenue Service (IRS), and also due 

to the health issues experienced by the Department's auditor and changes in the Department's 

personnel. These extensions were
l 

approved by Forms FS-43, each entitled "Field Services 

Division - Consent to Extend the ITime to Assess Tax." The first Form FS-43, executed in 

August 1988, pertained to the income tax years ending December 31, 1983 and 1984. 

Significantly, the income tax years ~nding December 31, 1978 through December 31, 1982 were 

incorporated into the executed ForJs FS-43 in May 1996. Additional Forms FS-43 periodically 

were executed and additional incom~ tax years added until the execution ofthe final Form FS-43 

in June 2002. 

In December 2002, Duke Energy filed amended corporate tax returns for the income tax 
I _ 

years 1978-2001 seeking a total refund of $126,240,645 plus interest.) Duke Energy sought to 

change the apportionment formull - the mechanism for determining how much income is 

associated with Duke Energy's SoJth Carolina's business activities - to the single-factor gross­

receipts apportionment formula instbad of the three-factor formula that it had previously used. It 

also sought to include the gross r~ceipts, including the return of principal, from its sales of 

securities and other capital investmrnts in the denominator of the gross-receipts formula for tax 

years 1978-1999.6 However, on February 4,2010, the Department denied Duke Energy's refund 
I 

claims, after which Duke Energy filled a request for a contested case hearing with this Court on 

March 3, 2010. 

SIfANDARD OF REVIEW 

Rule 68 of the AdministratiJe Law Court Rules provides that "[t]he South Carolina Rules 
I 

of Civil Procedure ... may, in the discretion of the presiding administrative law judge, be 
I 

applied in proceedings before the Gourt to resolve questions not addressed by these rules." ALC 

Rule 68. Rule 56(c) of the SoJh Carolina Rules of Civil Procedure states that summary 

judgment is properly granted whe~ the "pleadings, depositions, answers to interrogatories,- and 

admissions on file, together with tJe affidavits, if any, show that there is no genuine issue as to 

s Th;s;, th' ,nwo", ,,, torth by J D,,"tm,"t. Howm" Do', En".y '''ted ;, ;15 M,monmdom ;, 
Opposition to the Department's Motion fdr Summary Judgment and in Support of Duke Energy's Cross-Motion for 
Partial Summary Judgment that the Deparment's refund calculations in its Memorandum were incorrect, and that 
damages would need to be resolved should the Court find in the Department's favor on any issue. 

6 For 2000 and 200 I, Duke Energy's briginal tax returns included receipts from sales of securities in the sales 
factor in the denominator of the three-fact6r formula. 
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any material fact and that any party is entitled to a judgment as a matter of law." Rule 56(c), 

SCRCP. I . 
"The purpose of summary judgment is to expedite disposition of cases which do not 

require the services of a fact finder.l" George v. Fabri, 345 S.c. 440, 452, 548 S.E.2d 868, 874 

(2001). "In determining whether summary judgment is proper, the court must construe all 

ambiguities, conclusions, and infer1ences arising from the evidence against the moving party. 

Byers v. Westinghouse Elec. Corp., 310 S.c. 5, 7, 425 S.E.2d 23, 24 (1992). Because it is a 

drastic remedy, summary jUdgmentl should be cautiously invoked to ensure that a litigant is not 

improperly deprived of a trial on disputed factual issues. Helena Chern. Co. v. Allianz 
I 

Underwriters Ins. Co., 357 S.C. 631, 644, 594 S.E.2d 455, 462 (2004). However, "when plain, 

palpable, and indisputable facts JXist on which reasonable minds cannot differ, summary 

judgment should be granted." BaJle v. S.c. Dep't of Transp., 344 S.c. 115, 120, 542 S.E.2d 

736, 738 (Ct. App. 2001). I 
S.C Code Ann. § 1-23-600(A) (Supp. 2010) grants jurisdiction to the ALC to hear 

I 
contested cases under the Administrative Procedures Act. Additionally, Section 12-60-460 

grants the ALC the authority to bonduct contested case hearings in matters concerning tax 
I 

assessment and refunds. 

DISCUSSION 

I. Timeliness of Duke Energy's Amended Income Tax Return Filings 

The Department asserts that Duke Energy did not timely file its request for tax refunds 

for tax years ending 1978-1993 and therefore this case should be summarily dismissed. 

Undisputedly, in every instance Duke Energy's amended tax returns for tax years ending 1978-

1993 do not meet the statutory Ideadline to file its amended tax returns. Duke Energy 

nevertheless argues that its amended tax returns for the disputed tax years were timely filed 
I 

because the Forms FS-43 extended the statutory deadlines for filing claims for tax refunds and 

waived any refund limitation peri01s. In this case, there is no dispute that both parties executed 
I 

a number of Forms FS-43 periodically between the years 1988 and 2002. The parties also 

stipulated in their respective memo~anda regarding the motions for summary judgment and in the 

4 



hearing held before this Court on June 26, 2012 that the Form FS-43 executed on December 19, 
I 

1997 for the tax year ending 1994 effectively extended the period for filing a refund claim. 7 

Duke Energy argues that thelexecution of the Forms FS-43 covering the income tax years 

ending 1978-1993 extended the deadlines for filing claims for tax refunds and waived any refund 

limitation periods. Duke Energy aldo argues that because the Department could order a refund if 

it discovered that a taxpayer had bverpaid a tax, a penalty, or interest, even after a refund 
I 

limitation period, this allows Duke Energy to file a claim for a refund after the limitation period. 

The analysis of Duke Energy's argJments is addressed in three parts: A) Did S.c. Code Ann. § 

12-54-80 grant authority to the DeJartment to extend the time to file an amended tax return; B) 

did S.c. Code Ann. § 12-54-30 auth10rize Duke Energy to file an amended tax return requesting a 

refund beyond the statutorily-preSC1ibed timeframe; and C) did the language in the Fonn FS-43 

executed by the Department extend the time for Duke Energy to file an amended tax return? 

A. Statutory AuthoritJ to Extend the Time to File an Amended Tax Return 

Duke Energy contends that I Section 12-54-80 authorizes a taxpayer to request a refund 

once an extension is granted pursuant to that provision. Section 12-54-80, which applied to the 

tax periods prior to August 1, 1995 (the enactment date of the Revenue Procedures Act (RP A)), 

provided: 

If, before the expiration of the time prescribed in this section for the mailing of a 
notice of assessment, the ta~payer has consented in writing to the mailing of the 
notice after the time, notice br assessment may be mailed at any time prior to the 
expiration of the period a~reed upon. The period so agreed upon may be 
extended by subsequent agreements in writing made before the expiration of the 
period previously agreed upbn. 

I 
S.c. Code Ann. § 12-54-80 (1978) (repealed in 1995) (emphasis added). 

In general, when interpretin~ a statute, the sole function of the Court is to determine and 

give effect to the intent of the legi~lature. Hodges v. Rainey, 341 S.C 79, 85, 533 S.E.2d 578, 

581 (2000). The starting point in doing so should always be the text of the statute itself. & 

(holding that "[ w ]hat a legislature says in the text of a statute is considered the best evidence of 

7 Pursuant to S.c. Code Ann. § 12-47-440 (*** *), which applied to the tax years ending 1990-1994, the period 
for filing a refund claim was three years.1 Moreover, S.c. Code Ann. § 12-6-4970(8), which was also applicable 
during these years, allowed a three-year t,ime period for filing a refund claim for the tax year ending 1994 which 
would have begun on March 15, 1995. ITherefore, because the filing of the Form FS-43 for the year 1994 was 
executed on December 19, 1997- after the enactment of the RPA and, and thus before March 15, 1998 - the period 
for filing a refund claim was still open. C6nsequentlY, the extension of the deadline was effective. 
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the legislative intent or will"); Wigfall v. Tideland Uti Is .. Inc., 354 S.c. 100, 110, 580 S.E.2d 

100, 105 (2003). In interpreting tJe text, the plain meaning rule requires that "words must be 
I 

given their plain and ordinary meaning without resort to subtle or forced construction to limit or 

expand that statute's operation." SJate v. Leopard, 349 S.c. 467, 471,563 S.E.2d 342,344 (Ct. 

App. 2002). Finally, "[w]here the ~tatute's language is plain and unambiguous, and conveys a 

clear and definite meaning, the rule~ of statutory interpretation are not needed and the court has 

no right to impose another meaning.!" Hodges, 341 S.C. at 85, 533 S.E.2d at 581. 
I 

Moreover, in considering this issue, this Court is further bound by the rules of statutory 

construction relating to tax law. For instance "[a] refund of taxes is solely a matter of 

governmental grace, ... and any person seeking such relief must bring himself clearly within the 

terms of the statute authorizing th~ same .... " Asmer v. Livingston, 225 S.c. 341, 344, 82 

S.E.2d 465, 466 (1954) (internal cJations omitted); Guar. Bank & Trust Co. v. S. Carolina Tax 
I 

Comm'n, 254 S.c. 82, 173 S.E.2d 367 (1970) ("A refund of taxes is solely a matter of 

governmental or legislative grace ahd any person seeking such relief must bring himself clearly 

within the terms of the statute auth~rizing the same."). The Court's analysis in Guaranty Bank, 

also offers guidance in this case. In Guaranty Bank, the taxpayer claimed it was entitled to 

recover income tax paid on gain from an involuntary conversion of property. However, the law 

at the time prescribed a specific ti~eframe in which the proceeds from the converted property 

must be reinvested. In construing iWhether the taxpayer's claim was timely the Court held that 

the "statutory language creating exemption from taxation will not be strained or liberally 

construed in favor of the taxpayer dlaiming an exemption, and he must, in order to be entitled to 

such exemption, clearly bring himsblf within the exemption on which he relies." 254 S.c. at 89, 

173 S.E.2d at 370. 8 Furthermorb, in making that determination, the Court recognized its 

previous holding that "a taxpayer Jho seeks to take advantage of a tax deduction must meet the 

conditions of the statute creating subh." ML 
Here, the plain language of Section 12-54-80 does not establish any authority to extend a 

taxpayer's right to seek a refund but rather allowed the Department, with the taxpayer's consent, 

to extend the time for it to mail itJ assessment of the tax owed by the taxpayer. Clearly, when 

8 The court in Guaranty Bank, I ikewise held that" in order for a taxpayer to avail himsel f of a deduction in the 
calculation ofa tax, he must bring himselfisquarely within the terms of the statute expressly authorizing iL" 254 
S.c. at 89-90, 173 S.E.2d at 370. 
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speaking of mailing an assessment, the statute is speaking to an action by the Department. Thus, 

the plain language of the form extehds the timeframe for the Department to mail an assessment 

to the taxpayer. I 

Moreover, Section 12-54-80 does not use the word "refund" anywhere within that 
I 

provision. As explained below, the legislature set forth specific provisions expressing the 

timeframe to seek a refund for tax years ending 1978-1993. In Spectre. LLC v. S.c. Dep't of 

Health & Envtl. Control, 386 S.c. 357, 372, 688 S.E.2d 844, 852 (2010), the South Carolina 

Supreme Court held that: "Where there is one statute addressing an issue in general terms and 

another statute dealing with the idehtical issue in a more specific and definite manner, the more 

specific statute will be considered ah exception to, or a qualifier of, the general statute and given 

such effect." Here, it is increduloLs that the legislature intended to grant an exception to the 

timeframe to seek a refund without lven mentioning the term. 

The Court nevertheless recdgnizes that the application of Section 12-54-80 could result 

in a refund of taxes paid by the t~xpayer, but clearly such a refund would occur within the 
I 

context of fulfilling the purpose of the statute. The purpose of Section 12-54-80 is to provide an 

option for the Department to exteJd the time during which the "notice of assessment may be 
I 

mailed." If, after the extension of time to make its determination, the Department decided that a 

taxpayer owed additional taxes, it Jould notify the taxpayer of that assessment and seek payment 

based upon that assessment. conJrselY, if the Department's assessment of the taxes owed was 

less than the taxes proffered by thb taxpayer, the taxpayer would be refunded the difference. 9 

However, there is simply no langukge in Section 12-54-80 that provides that if the Department 

requests to extend its time to mail 1 notice of assessment--or determination of the taxes owed­

this request, in tum, creates a right for a taxpayer to amend its previous filing and seek a refund 

upon its revised request. 

This Court cannot simply by implication extend the time to file a refund request. Duke 
I 

Energy must establish a statutory right to make that claim. To the contrary, Duke Energy failed 

to meet the required timeframes to Irequest a refund for tax years 1978 to 1993. The timeframes 

for making those refund requests fe'll into two distinct regulatory periods: 1) 1978 to 1989; and 2) 

1990 to 1993. 

9 As addressed more fully below, S.c. Code Ann. § 12-54-30 (u* *) granted the Department the authority to 

issue a refund under those circumstances. 
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• 

1. Income Ta, Years Ending 1978-1989 

The South Carolina Suprem~ Court set forth in Bass v. State thatS ection 12-47-440 only 

applied to property taxes and that "the exclusive remedy for contesting an alleged erroneous 

assessment of income ta,es [is] by payment under protest of the tax claimed as illegal and a suit 

at law for recovery of the sum so phid, in accordance with Sections 65-2661 and 65-2662 of the 

Code. [predecessors of § § 12-47-2110 and 12-47-220]." 307 S.C. I IJ, 117, 414 S.E.2d 110, 112 

(1992), (internal quotation marks 0mitted) (emphasis in the original), cert. granted, judgment 

vacated on other grounds by Bass t. South Carolina, 509 U.S. 916 and abrogated by Harper v. 

Virginia Dep't of Taxation, 509 0.s. 86 (1993); see also Perpetual Bldg. & Loan Ass'n of 

Columbia v. S.c. Tax Comm'n, 2155 S.c. 523, 527, 180 S.E.2d 195, 197 (1971). Thus, the 

timeliness of Duke Energy's refun1 claims for the years 1978-1989 is governed by s.c. Code 

Ann. §§ 12-47-210 and 12-47-220 (1****).10 

Sections 12-47-210 and 12-f-220 required a taxpayer who sought to receive a refund of 

amounts paid to the state to expressly pay the taxes under protest and then institute an action in 

circuit court within 30 days after pa~ment of the taxes. See S.c. Nat. Bank v. S.c. Tax Comm'n, 

297 S.C. 279, 282,376 S.E.2d 512J 514 (1989). Failure to pay the taxes under protest was fatal 
I 

to a refund claim. See,~, City of Columbia v. Glens Falls Ins. Co., 245 S.c. 119, 139 S.E.2d 

529 (1964). Here, there is no eVidehce that any of the payments for these years were made under 

protest. And even if the payments were made under protest, no action was filed in circuit court 

within 30 days after the payment was made. Rather, the refund claims were filed in the ALC 

well after the 30-day period expiJed. II Therefore, none of the refund claims filed for Duke 

10 (****) is used in this order in lieu lof statutory years because this case involves numerous tax years, and 
therefore the years of the applicable statutes are equally numerous and varying, and the law applicable during many 
years was unchanged. The statutory law ban be divided into two yearly ranges: 1978-1995 and 1996-200 I, as the 
law regarding this issue did not change duting the first range, and then did not change during the second range after 

the RP A changes in 1995. I 
II There is also an additional reason for concluding the purported extensions of the corporate income tax years 
1978-1982 are untimely. These years appbared for the first time on the face of the executed Form FS-43 effective 
May 30, 1996. Obviously, under either thb modern era provisions or the pre-1995 provisions, these extensions were 

. executed well after the refund periods hab closed. See S.c. Code Ann. § 12-54-85 (three years from date return 
filed or two years after date of payment); Is.c. Code Ann. §§ 12-47-210, -220 (pay under protest and file claim for 
refund within 30 days). The only available avenue for reviewing the taxable income of the years 1978-1982 
therefore would have been the statutory ptovisions regarding an assessment based on a determination issued by the 
IRS. See S.c. Code Ann. § 12-54-85(D)( Ii); cf S.c. Code Ann. § 12-54-80 (prior law). However, Duke Energy did 
not establish that the IRS issued a final dbtermination within 180 days of May 30, 1996. Moreover, any extension 
attributable to an IRS determination in tHat circumstance would have been limited to the tax issues raised by the 
IRS. Because the allocation and apportiorlment issues raised by the taxpayers could not have been at issue in an IRS 
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Energy's 1978-1989 tax years were timely. I thus conclude that the refund claims for the tax 

years 1978-1989 also are barred fro~ consideration by this Court. 

2. Inhome Ta'( Years Ending 1990-1994 

As explained above, in 199~ the South Carolina Supreme Court in Bass held that Section 

12~4 7-440 only applied to property ~axes and that the exclusive remedy for obtaining a refund of 

income taxes was Sections 12-4 71l21O and 12-47-220 (" "). I d. However, the General 

Assembly thereafter amended Section 12-47-440 to expressly apply to income tax refund claims, 

but only for tax years beginning i~ 1990 and later. See Act No. 464, 1994 S.c. Acts, Section 

3(B). 

Section 12-47-440 provides for a three-year period of limitation in which to file a refund 

claim. Therefore, for the 1990-19l4 tax years, Duke Energy was required to file its claims for 

refund within three years after its corporate income tax return was originally due. It is 

undisputed that Duke Energy filed its corporate income tax returns based on a calendar year. 

Thus, the returns and payment originally were due without regard to any extension on March 15th 

I 
of the following year. S.c. Code Ann. §§ 12-6-4970(B) (effective for tax years beginning after 

1995); 12-7-1640 (effective for tax years prior to 1996). The refund periods applicable to Duke 

Energy under Section 12-47-440 for the income tax years 1990-1994 were therefore as follows: 

Income Tax Years 
1990 

1991 

1992 

1993 

1994 

Return Originally Due 
March 15, 1991 

March 15, 1992 

March 15, 1993 

March 15, 1994 

March 15, 1995 

B. Section 12-54-30 

Close of Refund Period 
March 15, 1994 

March 15, 1995 

March 15, 1996 

March 15, 1997 

March 15, 1998 

In its Post-Trial Brief, Duke Energy nevertheless argues that during the tax years at issue 

S.c. Code Ann. § 12-54-30 (****) provided a different "mechanism" by which it could file an 
I 

amended tax return requesting a refund. Section 12-54-30 provided in relevant part that: "If the 
I 

commission discovers on examination of a return or otherwise that the tax, penalty, or interest 
I 

paid by any person is in excess of the amount legally due, the commission may order a refund or 
I 

give credit for the overpayment.r The plain language of Section 12-54-30 permitted the 

detennination, the purported extensions df the 1978-1982 tax years are untimely for purposes of the issues before 
this Court. 
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Department to refund amounts discovered on examination of a return. See Anders v. S.c. Parole 

& Cmty. Corr. Bd., 279 S.c. 206, !305 S.E.2d 229 (1983) ("[T]he Court's primary function in 

interpreting a statute is to ascertainl the intention of the legislature, and when the terms of the 

statute are clear and unambiguoJs, the Court must apply them according to the literal 

meaning."). Section 12-54-30 does !not reference whatsoever the timeframe for a taxpayer to file 

a request for a refund. To the cohtrary, as set forth above, there were specific statutes that 

articulated the timeframe in which 1 taxpayer could file for a refund for tax years 1978 to 1993. 

As aforementioned, the statute whidh deals with an issue in a more specific and definite manner 

prevails over a statute which addr~sses the issue in general terms, Spectre, 688 S.E.2d 844. 

Furthermore, "[w]hen construing slatutory language, the statute must be read as a whole, and 

sections which are part of the samJ general statutory law must be construed together and each 

one given effect." Duvall v. S.c. B~dget and Control Bd., 377 S.c. 36, 42, 659 S.E.2d 125, 127 

(2008). I 
Thus, Section 12-54-30 allowed the Department to grant relief to a taxpayer if it 

discovered an overpayment on exa~ination of a return or otherwise, even if a claim for refund 

would be untimely. It did not, ho+ver, change the fact that the taxpayer had to strictly comply 

with the provisions of the refund statutes if it wanted to file a claim for refund that would be 

subject to judicial review. See Hddges v. Rainey, 341 S.c. 79, 533 S.E.2d 578 (2000) ("The 

canon of construction 'expressia Lnius est exclusia alterius' or 'inclusia unius est exclusia 

alterius' holds that 'to express or ihclude one thing implies the exclusion of another, or of the 

alternative."'). The logic of this iinterpretation of Section 12-54-30 was reflected in Argent 

Lumber Co. v. Query, 178 S.c. I, 182 S.E. 93 (1935), overruled on other grounds by McCall by 

Andrews v. Batson, 285 S.C. 243, 3
1
29 S.E.2d 741 (1985). The Court in Argent Lumber held that 

under a statute similar to the one inl the present case, the taxpayer had no right to judicial review 

of the Tax Commission's re fu sial to grant the taxpayer a refund notwithstanding the 

Commission's discovery of overpJid taxes and the Commission's authority to grant refunds at 

the time of the tax periods at issue. The reason for this, aside from a lack of statutory authority at 

the time to compel the Commission to issue a refund of overpaid taxes, was that the taxpayer had 
I 

failed to comply with the refund statute but instead waited more than ten years after the 

overpayment and almost four year~ after the amount of the claim was ascertained to bring suit. 

Id. at 94-95. 
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C. Form FS-43 

In light of the statutory timeframes for filing an amended return requesting a refund, 

Duke Energy's case centers upon the implications of the Department's Form FS-43. Duke 

Energy contends that the Forms FSj43 executed in this case allowed it additional time to file a 

claim for a refund, an extension that would run for more than twenty years in some cases. At the 

outset, I do not find that the Forms FS-43 authorized a party to seek a refund after the statutory 

time for filing such a request. 

The language contained in the Form FS-43 prior to August 1, 1995 was as follows: 

This agreement extends the Jime for mailing the notice of assessment or refund of 
I 

the above tax pursuant to the provisions of Section 12-54-80 of the 1976 South 
Carolina Code of Laws, as ainended. 

(Emphasis added). 

Clearly, when referencing the mailing of the notice of an assessment or refund, Form FS-
I 

43 is speaking to an action by the Department. Thus, the plain language of the form extends the 

timeframe for the Department to ~ail the notice of a refund or assessment to the taxpayer in 
I 

keeping with Section 12-54-80. What purpose is reflected by the title of the Form FS-43: 

"Consent to Extend the Time to IAssess Tax." The purpose also logically flows from the 

operation of the tax laws. BecLse a notice of assessment is issued and mailed by the 

Department, it necessarily follows Jhat Form FS-43 applies only to extend the time in which the 

Department may issue and mail a nbtice of assessment or refund that it determines is due. Thus, 

the refund language in Form FS 43 refers not to allowing a taxpayer additional time in which to 

file a claim for a refund-which, as explained above, the statutory provisions did not permit­

but to affording the Department a~ditional time to review the taxpayer's records and issue a 
I 

notice of assessment or refund, as it determines appropriate based on a review of the taxpayer's 

records. 

Furthermore, Form FS-43 does not infer that a taxpayer has a right to amend its previous 

tax filing and seek a refund updn alternative grounds. Duke Energy's proposition is not 

supported by a specific statutory I grant of the authority to extend the timeframe to file an 

amended request for a refund. Rather, Duke Energy reasons that the use of the term "refund" in 

the Form FS-43 language infers Ithe grant of an extension to file its request for a refund. 

However, Form FS-43 reflects its limited purpose by referencing the time an assessment or 

refund is allowed "pursuant to the ~rovisions of Section 12-54-80." As explained above, Section 
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12-54-80 does not authorize a taxpayer to file a request for a refund outside of the statutes that 

specifically set forth that timeframeJ 
. I 

Duke Energy nonetheless contends that since the Department agrees that Form FS-43 had 

that effect for 1995 and later, it mukt have had that effect before 1995. Duke Energy avers that 

since the "refund" language is absdnt in S.c. Code Ann. § 12-54-85(C)(5) (****)- the section 

with which the RP A supplanted Sedtion 12-54-80 as of August 1, 1995 - that indeed Section 12-

54-80 must have also have granted lit the right to file an amended tax return seeking a refund. 12 

Indeed, Form FS-43 now operates to extend the time for both assessment and refunds for 1995 
I 

and later. The language contained in the Form FS-43 following August 1, 1995 is the same 

except that instead of reference to "Section 12-54-80," it makes reference to "Section 12-54-

85(C)(5)." The language contained in Section 12-54-85(C)(5) provides the following: 

Taxes may be determined after the thirty-six month limitation if: 

(5) the ~erson liabl~ for any :axes consents in writ~ng, before the 
expiration of the time prescribed in this section for assessing taxes 
due, to the assessmeht of the taxes after the time prescribed by this 
section. I 

Duke Energy's argument, However, ignores the substantial and wholesale changes that 

were enacted as part of the RP A. As with Section 12-54-80, the provisions addressing the 

authority and timeframes within which to seek a refund were addressed in separate statutory 
I 

provisions. The RPA added S.c. Oode Ann. § 12-60-470 (****), which states that "[a] taxpayer 

may seek a refund of any state tax ~y filing a written claim for refund with the [D]epartment. .. " 
I 

and that a "claim for refund is timely filed if filed within the period specified in Section 12-54-85 

.... " The RPA also added S.c. Cbde Ann. § 12-60-40 (****), which allows the Department to 

grant extensions of any tax-related itime limitations. "It will be presumed that the Legislature in 

adopting an amendment to a statute intended to make some change in the existing law." Vernon 

v. Harleyville Mut. Cas. Co., 244 slc. 152, 155, 135 S.E.2d 841,844 (1964). It is therefore clear 

that the General Assembly intende~ to grant the Department, through the RPA, the authority to 

12 Duke Energy also pointed out that the Forms FS-43 executed by the Department and Duke Energy from 1996 to 
1999, well after the redesignation of Section 12-54-80 as Section 12-54-85, continued to make reference to Section 
12-54-80, a statute that no longer existed. lAnd the Forms FS-43 executed by the Department and Duke Energy from 
2000 through 2002 incorrectly cited to suosection (C)(5) ofS.C. Code Ann: § 12-54-85 instead ofsubsection (C)(4). 
Those arguments carry no legal value, but 'are probative as to the apparent shoddy fashion in which the Forms FS-43 
were executed. 
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extend the period for filing of refund claims, an extension of power which the General Assembly 

had theretofore limited to the deadlihe for mailing notices of assessment. 

Moreover, "[a]n administraJive agency has only the powers conferred on it by law and 

must act within the authority creatbd for that purpose." SGM-Moonglo, Inc. v. S.c. Dep't of 

Revenue, 378 S.c. 293, 295, 662 SI. E.2d 487, 488 (Ct. App. 2008). In fact, "[a]ny action taken 

by [the Department] outside of its s~atutory and regulatory authority is null and void." Triska v. 
I 

Dep't of Health & Envtl. Control, 292 S.c. 190, 194, 355 S.E.2d 531, 533 (1987). Thus, even if 

Fonn FS-43 inferred that a taxpayel has a right to extend the timeframe to request for refund, the 

Department cannot exceed its statutory authority based upon that form. 

In its Memorandum of La~ in opposition to the Department's Motion for Summary 

Judgment, Duke Energy further ardues that because Form FS-43 does not reference Section 12-

54-30, that statute does not apply to: the Department's determination in this matter. Putting aside 

the application of Section 12-54-30 in this case, the fallacy of Duke Energy's assertion is 

referred to as "the fallacy of dehYing the antecedent" and is illustrated in a hypothetical 

syllogism as: 

If A, then B. 

NotA. 

Therefore, not B. 

Ruggero 1. Aldisert, Logic for Lawyers: A Guide to Clear Legal Thinking 160 (National Institute 
for Trial Advocacy 3d ed. 1997); ~ee also Irving M. Copi, Introduction to Logic 295 (5th ed. 

1978). I 
Stated in terms of syllogism, Duke Energy's arguments proceed as follows: 

If Form FS-43 had referehced Section 12-54-30, then that section would be 
applicable to determining th~ timeframe for a refund pursuant to Form FS-43. 

Form FS-43 did not referende Section 12-54-30. 
I 

Therefore, Section 12-54-30 is not applicable to determining the timeframe for a 
refund pursuant to Form FSt43. 

Other courts have also found this reasoning to be faulty. For instance, in Crouse-Hinds Co. v. 

InterNorth, Inc., 634 F.2d 690, 703 (2d Cir. 1980), the court held that: 

The proposition that "A implies B" is not the equivalent of "non-A implies non­
B," and neither propositioh follows logically from the other. The process of 
inferring one from the othe1 is known as "the fallacy of denying the antecedent." 

634 F.2d at 703 (cited in Logic for Lawyers). 
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Moreover, logic dictates a conclusion contrary to Duke Energy's assertion. The failure to 

reference a provision that governJ when the Department may issue a refund upon its own 

initiative does not suggest it is inabplicable. Nevertheless, the failure to reference any statute 

(including Section 12-54-30) that kddresses the authority of the Department to issue refunds 
I 

profoundly suggests that Form FS-43 was not addressing a taxpayer's authority to amend its tax 

returns and seek a refund, or the Ddpartment's authority to extend the timeframe within which a 

refund claim could be filed. If FoJ FS-43 was granting the authority to extend the time to make 
I 

refund claims, it would not only relerence the statute upon which that authority was granted, but 

would presumably do so with clality rather than making the reference: "mailing of notice of 

assessment or refund." To the contrary, Form FS-43 was based upon Section 12-54-80, which 

governs the time period in which the Department could assess taxes - a provision that says 

nothing about refunds or extensions
l 
of time to file refund claims. 

WaiiVer of a Statute of Limitations 

Duke Energy also contends that the Department "waived" the "statute of limitations" for 

filing a refund. Duke Energy bases its contention upon the language of Form FS-43; upon the 

alleged grant by Department emplo~ees of an extension of the time during which to file a request 
. I 

for a refund;a nd upon Duke Energy's belief that the Department's Revenue Procedures reflected 

that right. Duke Energy contends tLt "[f]or years, the Department advised taxpayers that it had 

in place a policy to execute waivbr agreements extending the statute of limitations for both 

assessments and refunds." 13 

However, the phrase "statute of limitations" invokes specific case law that is not 

applicable to this matter. ObviouSI!y, this case does not involve a "cause of action" in which the 

Court must first determine when th1e statute of limitations begins to run. In other words, it does 

not involve parties who possess th1e discretion to control when a cause of action may properly 

accrue. Rather, this case involves la determination of when the State of South Carolina grants a 

right to seek a refund pursuant to t~e existing tax laws. In Dep'tof Conservation v. Co-De Coal 

Co., 388 S.W.2d 614 (Ky. 1965), ~he court aptly explained the distinction between a statute of 

13 'o'~ ,o,l-h, ... 'og bdof. D,', EO"gJ ,I1'gO' Ih'l Ih, D"ortmeol h,d """",d Ih' 'w,''''''' """m,m, 'I h,d 
with Duke Energy for tax years 1978-1994 by agreeing, in 2002, to offset refunds of its South Carolina corporate 
income tax for tax years 1978-1994 agaihst the corporate income, license, and sales taxes for those same years, 
resulting in a net refund owed to Duke En~rgy. However, this allegation was based on an affidavit referred to as the 
"Monroe Affidavit," designated as "Exhibit A," that was not submitted prior to, or during, the hearing. Therefore, 
this Court will not consider this informatidn in rendering its decision. 
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limitations and a statutory timeframe for filing a request for refund from a state. The court 
I 

noted: "whereas a statute of limitations neither creates nor extinguishes any rights, but merely 

places a limitation upon the remedyl (which can be waived or tolled), a limitation such as the one 

in question is a condition essential to the existence of the right." Co-De Coal, 388 S. W.2d at 617 

(internal citations omitted). The coLrt added: "The bringing of the action within the limited time 

is a condition to the exercise of t~e right, and, if the condition is not complied with, there is 

neither right nor remedy." Id. (inte~al citation and quotation marks omitted). 

I ndeed, this concept is sUP9arted by South Carolina case law. In Labruce v. City of N. 

Charleston, 268 S.C. 465, 234 S.E.Qd 866 (1977), the appellants instituted an action to recover 

business license taxes paid under Jrotest. The Court recognized that at that time, Section 65-

2661 et seq., Code of Laws, 1962, !provided the exclusive remedy for the recovery of contested 

taxes and held that "[s]trict compliance with the conditions precedent is prescribed when one 
I 

invokes the statutory remedy." 234 S.E.2d at 867. See also 4 S.c. Jur. Action § 13 ("One who 
I 

invokes a statutory remedy must bring himself within the statute and comply with the conditions 
I 

prescribed therein. Moreover, the <Court of Appeals recently reiterated this principle, noting that 

a nonclaim statute (the sort at issud in the present case) 14 differs from a statute of limitations in 

that a nonclaim statute creates no Jnforceable right of action "[u]nless the claim is filed within 

the prescribed time set out in the stJtute," whereas a statute of limitations "creates a defense to an 

action brought after the expiration dfthe time allowed by law for the bringing of such an action." 

Phillips ex reI. Barnett v. Quick, O~. No. 5003, 2012 WL 2913296 (S.c. Ct. App. filed July 18, 

2012) (citing Estate of Decker v. Flrm Credit Servs. Of Mid-Am, ACA, 684 N.E.2d 1137, 1138-

39 (Ind. 1997). I 
As a general rule, when a statute creates a new right and at the same time prescribes a 

remedy for enforcing the right, t~e prescribed statutory course must be followed by anyone 

claiming the right."); 72 Am. Jur. bd State and Local Taxation § 996 ("Strict compliance with 

conditions precedent is required ~o invoke the statutory remedy for recovery of contested 

taxes."). When a statute both Jeates a cause of action and includes a time limit for its 

commencement, compliance with ihe time limit is a condition precedent to the maintenance of 

14 A nonclaim statute is one that creates a right of action and provides a time limit on exercising that right. It 
imposes a condition precedent, as the time ele ment is part of the right of action. 54 C.J .S. Limitation of Actions §33 
(updated May 2012). 
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the action. 54 C.J.S. Limitations of Actions § 31 (updated October 2010). "Such a statutory 

time limit conditions the existence 10f the right of action, thereby creating a substantive, rather 

than procedural, limitation on the right. Bringing suit within the prescribed time is a condition of 

liability itself, not ofthe remedy alohe." Id. 

Thus, the statutes that granJ a South Carolina taxpayer a right to seek a refund are not 

statutes of limitations but rather co~ditions precedent to obtain a right to a refund. Accordingly, 

the courts have not adopted the dbctrine of waiver involving tax claims. To the contrary, a 

refund of taxes is considered "solel~ a matter of governmental grace, ... and any person seeking 

such relief must bring himself clekrly within the tenns of the statute authorizing the same." 

Asmer v. Livingston, 225 S.c. 341J 344,82 S.E.2d 465, 466 (1954) (internal citations omitted); 

see also C.W. Matthews Contractihg Co .. Inc. v. S.C. Tax Comm'n, 267 S.C. 548, 554, 230 
I 

S.E.2d 223, 226 (1976); Guar. Bank & Trust Co. v. S.c. Tax Comm 'n, 254 S.c. 82, 173 S.E.2d 

367 (1970) (holding that the circui~ court erred in extending the time periods under the statute 

because that is a legislative and notl a judicial function). Therefore, the South Carolina Supreme 

Court held in TNS Mills. Inc. v. S.<C. Oep't of Revenue, 331 S.c. 611, 623, 503 S.E.2d 471, 478 

(1998) that the Department emPlo+e's erroneous interpretation of a statute was not binding on 

the courts, and that Department employees cannot make changes in the refund procedure 
I 

established by the General Assembly or exceed the authorization granted by a statute. See also 

Argent Lumber Co., 182 S.E. at 95 ("[T]he agent of the tax commission could not alter, amend, 

or change the statute law of this state, either orally or by written agreement .... "). The United 

States Supreme Court further explJined that an employee of the government has no authority to 

waive or extend a refund period exlept to the extent authorized by the governing statute. U.S. v. 

Garbutt Oil Co., 302 U.S. 528 (11638) (Officers of thc government have no power to waive 

statutes of limitations; and Commissioner cannot consider untimely filed returns); see also 

Oickow v. United States, 740 F. sJPP. 2d 231, 237 (D. Mass. 2010) affd. 654 F.3d 144 (1st Cir. 
I 

2011) cert. denied, 132 S. Ct. 1046 (2012) ("The Executor cannot rely upon the IRS' failure to 

advise him of the denial to jUsti~ his purported conclusion that his second request had been 

granted where, as here, the IRS clelrly did not have the authority to issue such extension."). 

The only case cited by O~ke Energy that involved a refund claim was Anonymous 

Taxpayer v. S.c. Oep't of Revenu~, 377 S.c. 425, 661 S.E.2d 73 (2008). However, the relief 

sought by the taxpayer in that ca~e was based on the contention that the taxpayer's right to 
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retirement benefits was in the nature of a contract. The Supreme Court's discussion of the 

statute of limitations in Anonymousl Taxpayer was predicated upon the taxpayer's argument that 

there "was a contract providing fO, continuing performance, thus the limitations period began 

anew each year." The Court noted long ago that statutes of limitations could be waived with 

respect to actions based on contract I See Heyward v. S.c. Tax Comm'n, 240 S.c. 347, 351, 126 

S.E.2d 15, 17 (1962) ("We have held that the State may be subject to the doctrine of estoppel in 
I 

its contractual relations."). Nevertheless, the Court did not hold that refund claims are in the 
I 

nature of a contract and, in fact, ras held the opposite. See id.; see also C. W. Matthews 

Contracting Co., 267 S.c. at 554, 230 S.E.2d at 226 (a tax refund claim is created by statute and 

is not in the nature of a debt cOllectibn claim). 

In sum, since no employee lor agent of the Department has any authority to waive the 

authorization granted by Section 12-54-80, Form FS-43 could grant no more rights than those 

permitted by this statute. Thus, an~ statement made by a Department employee, either verbally 

or in writing, agreeing to waive the ~ime to request a refund,wh ich was inconsistent with Section 
I 

12-54-80, was outside of that employee's authority. Consequently, I conclude that the Forms 

FS-43 executed before August 1, 1995, and any other statements, written or oral, given by 

DOR's employees, were ineffective in extending the statutory filing period for Duke Energy's 
I 

refund claims or in waiving that per,iod. 
I 

Moreover, even under section 12-54-85(F)( 1), with the exception of situations where 

there are changes made to taxabl~ income reported to the IRS, or when the IRS changes a 

corporation's taxable income, "cIai~s for ... refund must be filed within three years of the time 

the return was filed, or two years fJom the date of payment, whichever is later. If no return was 
I 

filed, a claim for refund must be filed within two years from the date of payment." S.c. Code 

Ann. § 12-54-85(F)(1) (1995). Alsi, "[a] claim for refund can be amended prior to, but not after, 

the expiration of the time for filinJ the claim for refund under Section 12-54-85(F)." Id. § 12-

60-470(H). Read together, these sebtions lead to the conclusion that once a refund period expires 

under the terms set forth by the leJislature, that period of time cannot be revived by the consent 
I 

of the Department or otherwise; rather, any amendments must be made prior to the expiration of 

the statutory period for filing refu+ claims. See Am. Legion Post 15 v. Horry County, 381 S.c. 

576, 582, 674 S.E.2d 181, 183-84 ~Ct. App. 2009) (holding in part that the three-year limitations 

period under section 12-54-85(F)(b barred a taxpayer's action seeking a refund). Thus, even 
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after the RP A took effect on Augl!lst 1, 1995, and the Department received its new power to 

extend the period for filing refund Jlaims, the Department was unable to use this power to revive 

refund claims periods that had eX~ired due to the close of the three-year limitations period 

applicable to the income tax yearJ ending 1990 through 1994 or due to failure to pay under 

protest and file a claim for a refund lithin thirty (30) days for the tax years ending prior to 1990. 

Equitable Estoppel 

Duke Energy similarly asserts that the Department should be estopped from asserting its 

"statute of limitations." The baLs for this contention is that the Department employees 

purportedly viewed Fonn FS-43 as fVaiVing the statutory refund limitations period, and that Duke 

Energy "agreed to the waivers because the Department represented verbally and in writing that 
I 

the statute of lim itations was extended for both tax assessments and tax refund claims." 

As with waiver of a statutd of limitations, the courts have recognized that the estoppel 

doctrine is limited in reviewing tax claims. As a general rule, "the doctrine of estoppel will not 

be applied to deprive the government of the due exercise of its police power, or to effect public 
I 

revenues or property rights, or to frustrate the purpose of its laws or thwart its public policy." 
I 

Heyward v. S.c. Tax Comm'n, 240 S.C. 347, 351,126 S.E.2d 15, 17 (1962) (emphasis added). 
I 

In the only South Carolina appellate decision touching upon taxation issues and equitable 

estoppel, the Court of Appeals hel~ that equitable estoppel did not apply to bar a county from 

asserting the statute of limitations ks a defense to refunding admissions fees paid in connection 

with bingo games. Am. Legion Post 15,381 S.c. at 583, 674 S.E.2d at 184. 

Also, to invoke estoppel inl this case, the Department employees must be authorized to 

change the procedure for obtaining a refund. However, in Texaco, Inc. v. Wasson, the South 

Carolina Supreme Court explainJd that the Department was not estopped from assessing 

additional taxes based on the use bf an improper accounting method even though Department 

employees had expressly and in w~iting authorized the taxpayer to use that method "until such 

time as the South Carolina Tax Cbmmission grants permission to change such method." 269 
I 

S.c. 255, 264-65, 237 S.E.2d 75, 79 (1977). Similarly, in TNS Mills. Inc., the taxpayer 

contended that the Department hadl the authority to grant a property tax exemption retroactively. 

Its contention was based in part on a memorandum prepared and issued by a Department 

employee opining that a recently-enacted statute gave the Department authority to accept 

exemption applications at any timel The South Carolina Supreme Court rejected that contention, 
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holding instead that "[a]lthough [the employee] believed the Department had the authority to 

grant retroactive exemptions, and e{emptions may have been granted under this erroneous view, 

neither the Commission nor the coLrts are bound by his erroneous interpretation." 331 S.c. at 

621-22,503 S.E.2d at 477; see alsoIS.c. Coastal Council v. Vogel, 292 S.c. 449, 357 S.E.2d 187 

(Ct. App. 1987) ("The public canno~ be estopped ... by the unauthorized or erroneous conduct or 

statements of its officers or agents Jhich have been relied on by a third party to his detriment."). 

In addition, the authority t~at Duke Energy itself cited supports a conclusion that the 
I 

Department is not estopped from rejecting actions taken by its employees that are not authorized 
I 

by statute. Duke Energy cited Quail Hill. LLC v. County of Richland and quoted the following 

language from that case: "A govdrnmental body is not immune from the application of the 

doctrine of estoppel where its officiers of agents act within the proper scope of their authority." 

387 S.C. 223, 236, 692 S.E.2d 49l, 506 (2010) (italics omitted). However, Duke Energy only 

quoted the first part of the pertineNt language. The entire relevant passage was quoted by the 

Court as follows: 

A governmental body is not immune from the application of the doctrine of 
estoppel where its officers o~ agents act within the proper scope of their authority 
... The public cannot be eJtopped, however, by the unauthorized or erroneous 
conduct or statements of itk officers or agents which have been relied on by a 
third party to his detriment. I 

Quail Hill, 387 S.c. at 236, 692 S.E.2d at 506 (italics in original) (quoting DeStefano v. City of 

Charleston, 304 S.c. 250, 257-58) 403 S.E.2d 648, 653 (1991». That passage followed the 

Court's recognition at the beginnin1g of the paragraph: "As a general rule, estoppel does not lie 

against the government to preve~t the due exercise of its police power or to thwart the 

application of public policy." Id. (q~otation marks omitted). 

Following the above precedbnts, the Court ultimately held that: "For reasons ... discussed 

[in the opinion], we believe the Clurt of Appeals erred in reversing the circuit court's grant of 

summary judgment to County as ~o Quail Hill's claim of equitable estoppel." Id., 387 S.c. at 

237, 692 S.E.2d at 506. In othe1 words, the Supreme Court in Quail Hill affinned that the 

government was not estopped fro, contesting erroneous statements made by its staff. See id., 

387 S.c. at 238, 692 S.E.2d at 50
1

7 ("[W]e agree with County's argument that the RU zoning 

classification was a mistaken statement of law and, thus, could not be used to estop County from 

enforcing it."). That holding is eJtirely consistent with the holdings of Texaco, Heyward, and 
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TNS Mills and, in fact, relies on the same rationale stated by the Court in Heyward - that the 

government cannot be estopped fro~ exercising its police power. Compare id., 387 S.c. at 236, 

692 S.E.2d at 506 (discussing polide power rationale for not applying estoppel to governmental 

entities) with Heyward, 240 S.C. Jt 351, 126 S.E.2d at 17 (holding that "estoppel will not be 

applied to deprive the government of the due exercise of its police power, or to effect public 

revenues or property rights .... "). 

Thus, I conclude that the gepartment is not estopped from invoking the correct refund 

limitations period, even if Department employees believed they had the authority to allow the 

taxpayer to extend the time in whidh a claim for refund could be filed. This court clearly does 
I 

not wish to shield a governmental agency from the doctrine of equitable estoppel where its 

agents act within the scope of th1eir authority. Rather, this Court recognizes that however 

Duke Energy seeks to characterizb the evidence presented in response to the Department's 

summary judgment motion, the De~artment's employees did not have the authority to create an 

unauthorized refund procedure. M6reover, execution of Forms FS-43 by Department employees 

can provide the taxpayer with no g~eater remedies than those provided by the governing statutes 

for refund claims and the like. It is upon these principles that the court in Phillips held that 

"[w]hile equitable principles may extend the time for commencing an action under statutes of 

limitation, nonclaim statutes impJse a condition precedent to the enforcement of a right of 

action and are not subject to eJuitable exceptions." Supra. (citing Estate of Decker, 684 

N .E.2d at 1139) (emphasis added). I 
In fact, even if estoppel was applicable here, Duke Energy failed to set forth a genuine 

issue of material fact as to its m~eting those requirements. "To' prove estoppel against the 

government, the relying party mJst prove: (1) the lack of knowledge and of the means of 

knowledge of the truth of the fact~ in question; (2) justifiable reliance upon the government's 

conduct; and (3) a prejudicial Cha~ge in position." S.c. Dep't of Transp. v. Horry County, 391 

S.C. 76, 83, 705 S.E.2d 21, 25 do 11). Furthermore, "[0 ]nce the party moving for summary 

judgment meets the initial burden bf showing the absence of a genuine issue as to any material 

fact, the nonmoving party may hot simply rest on the mere allegations contained in the 

pleadings." Grant v. Mount vernJn Mills, Inc., 370 S.c. 138, 142,634 S.E.2d 15, 17 (Ct. App. 

2006). "Rather, the nonmoving pdrty must come forward with specific facts showing there is a 

genuine issue for trial." Id. (quotihg Peterson v. W. Am. Ins. Co., 336 S.c. 89, 94, 518 S.E.2d 
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608, 610 (Ct.App.1999». Here, there is no dispute that Duke Energy could have referenced the 

governing refund statutes and learndd that Department employees cannot extend the time periods 

set forth in the applicable refund st~tutes. See Am. Legion Post 15, 381 S.c. at 583, 674 S.E.2d 

at 184. Moreover, I do not find thaJ the Form FS-43 misinformed Duke Energy that it could file 

an amended tax return requesting a Jefund after the statutory timeframe. 

Equitable Tolling 

Duke Energy contends that the Department should be equitably tolled from requiring 

Duke Energy to comply with the statutory time frame within which to file a refund because the 

Department's employees induced Dhke Energy to file belatedly. In support of this remedy, Duke 

Energy contends that it agreed to thb waivers because the Department represented that the statute 

of limitations was extended for bothl tax assessments and tax refund claims. 

"[T]he doctrine of equitabld tolling may be applied to toll the running of the statute of 

limitations." Hooper v. Ebenezer sL Servs. & Rehab. Ctr., 386 S.C. 108, 115, 687 S.E.2d 29, 32 

(2009) (quoting 54 C.J .S. Limitatio1ns of Actions § 115 (2005)). As explained above, however, 

the statute requiring that refundsl be filed within specific timeframes creates a condition 

precedent to seeking that remedy and thus is not subject to the equitable remedies for statutes of 

limitations. See Phillips, supra. T~US' equitable tolling is not a proper remedy in this case. Cf. 

United States v. Brockamp, 519 U.S. 347 (1997) (holding that the statutory limitations period on 

tax refund claims under the applica~le provision of the Internal Revenue Code does not authorize 

equitable tolling). I 
Even if, arguendo, equitable tolling could apply here, in Hooper, the South Carolina 

Supreme Court explained that "eqJitable tolling is a doctrine that should be used sparingly and 

only when the interests of justice compel its use." 386 S.c. at 117, 687 S.E.2d at 33. Here, 

however, in an attempt to invoke this extraordinary remedy, Duke Energy submitted affidavits 

and deposition testimony that refeJence the belief by Department employees that Duke Energy 

could seek a "refund" based upon bxtensions granted by the executed Forms FS-43. However, 

those affidavits do not contain In averment by any Department employee that he or she 

specifically stated to a Duke EnerJy representative that Duke Energy's time to seek a "refund" 
I 

was extended by Form FS-43. More importantly, there is no reference that any Department 

employee stated that Duke Energy 'could file an amended tax return seeking a refund based upon 
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a new basis. Nor is there any SWOT testimony by a Duke Energy representative that he or she 

was misdirected by a Department employee. 

Therefore, I conclude that eJuitable tolling does not lie in this case. 

I Conclusion 

Finally, the context of Duke Energy's request is important In recognizing the proper 

resolution of this issue. Duke Endrgy asserts that there are disputed facts regarding this issue 

because some of the Department's dmplOyees viewed Form FS-43 as extending the period during 

which a taxpayer could seek a refun~. However, statements to that effect do not answer the issue 

in this case. This case is not simplf about whether Duke Energy can seek a refund based upon a 

tax review that had been held open pending the Department's determination of the proper tax to 

assess. Rather, Duke Energy originally filed as a manufacturer using the three-factor formula. 

Now, it seeks a refund, not based Jpon the initial filing, but based upon an amended tax return 

using the single-factor grosS-receip{s apportionment formula - an entirely different basis. Duke 

Energy's amended return also now includes the gross receipts from the sale of its securities and 

other capital investments, which fu,her includes the principal. 

Duke Energy interprets Form FS-43 as not only allowing it to question its initial filing 

but as allowing it to file a new (amJnded) tax return and claim an entirely new basis for a refund. 

The plain reading of the tax statltes and review of the affidavits and deposition testimony 

submitted by Duke Energy fail to e~tablish a genuine issue of material fact regarding the request 

of Duke Energy. In other words, tJough there are statements regarding the right of Duke Energy 

to seek a refund, no evidence was presented that any Department employees interpreted Form 

FS-43 as allowing a taxpayer to file an amended return on an entirely different basis than the 

original return and then seek a refund based on that amended return. 15 Therefore, the 

Department's Motion for Summar1 Judgment as to the issue of the timeliness of Duke Energy's 

amended income tax return filings is granted. 

II. Apportionment Method 

The next issue is whether Duke Energy is a "manufacturer" and therefore required to use 

the multi-factor apportionment fbrmula pursuant to S.c. Code Ann. § 12-6-2250 (****) 

15 Review of the record does not even establish the validity of the Form FS-43 agreements for tax years 1978 
through 1983. In fact, Duke Energy has even conceded that it has not located the executed Form FS-43 agreements 
for tax years 1978 through 1983. 

22 



(applicable to tax years after 1995)1 SectionI2-7-1140 (applicable to tax years prior to 1996); or 

whether Duke Energy was required to use the single-factor gross-receipts formula pursuant to 

Section 12-6-2290 (****) (applicaJle to tax years after 1995)/ Section 12-7-1190 (applicable to 

tax years prior to 1996). Duke En~rgy argues that it is not a manufacturer, even though it filed 

its original corporate income tax }eturns under this status. Duke Energy contends that it is 

actually a seller of services, and tJerefore amended its tax return filing using the single-factor 

gross receipts formula. 

During the tax periods at issue, taxpayers whose principal business in South Carolina was 

"(a) manufacturing ... goods and ~aterials within this State .... " had to apportion their income 

using a three-factor formula compJsed of property, payroll, and sales. S.c. Code Ann. § 12-6-

2250 (applicable to tax years after 1995); S.c. Code Ann. § 12-7-1140 (applicable to tax years 

prior to 1996). All other taxpayers (except certain specific industries not relevant here) had to 

apportion their income using a sin~Ie-factor gross-receipts apportionment formula. S.c. Code 

Ann. § 12-6-2290 (applicable to tal years after 1995); kL. § 12-7-1190 (applicable to tax years 

prior to 1996). "Manufacturing" J not, and was not during the tax periods at issue, statutorily 

defined for South Carolina apportio1nment law purposes. 16 

I 
Based on the record, I find that genuine issues of material fact exist necessitating an 

evidentiary hearing as to whether Duke Energy, based on its activities within the State, falls 

under Section 12-6-2250 as a "manufactur[er]," or whether Duke Energy is a seller of services, 

or otherwise falls under none of tJe above-categories, and is therefore required to apportion its 

income to South Carolina based Ion the single-factor gross-receipts apportionment formula 

pursuant to Section 12-6-2290 (applicable to tax years after 1995)/ Section 12-7-1190 (applicable 

to tax years prior to 1996). Accordihgly, the Court denies the Department's Motion for Summary 

Judgment with respect to this issue.1 

III. Gross Receipts 

The final issue is whether Duke Energy was allowed, In its calculation of corporate 

income tax owed to South Carolina, to include in the apportionment formula the return of 

16 "MIDO""O"og"', 001 """,o,ily JfiOOd, bot 't " d'"o",d '0 Colomb', R,'., G" & Eleo. Co. v. S.C. T~ 
Comm'n, 134 S. C. 319, 132 S.E. 611 (1926), a case in which the South Carolina Supreme Court held that a 
company engaged in the business of gene(ating electricity was properly considered a ;(manufacturer" for purposes of 
a particular statute that imposed a c6rporate income tax on ;(a corporation engaged in the business of 
manufacturing." 
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principal from its sales of securities and other capital investments. Duke Energy argues that 

"gross receipts" in the gross receiptk factor of the denominator of the single-factor gross-receipts 
I 

apportionment formula and "sales" in the sales factor of the denominator of the three-factor 

apportionment formula include the entire amount of return capital from a sale of securities or 

other capital investments, including the return of principal. The Department, however, argues 

that gross receipts and sales include only the net proceeds from sales of securities or other capital 

investments. 

South Carolina law provides that a taxpayer required to apply the single-factor gross­

receipts apportionment formula mJst do so "using a fraction in which the numerator is gross 

receipts from within this State duriJg the taxable year and the denominator is total gross receipts 

from everywhere during the taxablf year." See S.c. Code Ann. § 12-6-2290 (****) (applicable 

for tax years beginning after 1995D; see also id. § 12-7-1190 (****) (applicable for tax years 

prior to 1996).17 "Gross receiptJ" was not defined for South Carolina apportionment law 

d · h . d .1 purposes unng t e tax peno s at Issue. 

For purposes of the multiJactor apportionment formula 18 the sales factor consists of 

"[t]he ratio of sales made by such t~xpayer during the income year which are attributable to this 

State to the total sales made by sJch taxpayer everywhere during the income year .... " S.c. 

Code Ann. § 12-7-1170 (****) (fJ tax years prior to 1996).19 The term "sales" includes: "(I) 

rentals from tangible personal proJerty located in this State which are not separately allocated; 

and (2) sales of intangible personil property and receipts from services if the entire income-
I 

producing activity is within this State. If the income-producing activity is performed partly 

within and partly without this StatJ, sales are attributable to this State to the extent the income-
I 

producing activity is performed within this State." Id. 20 

17 E", though th, Court fi,d, " u Jt" of luw th,t Duk' E'''gy', flU'g' of tux ",to,d duim, rOt tux Y'''' 
ending 1978-1993 were untimely, and thu~ will not be considered here, the filing for tax year 1994 was timely, and 
thus statutes applicable to tax years prior tb 1996 will be discussed. 

18 Section 12-6-2250 (applicable to tax !years after 1995) and Section 12-7-1 140 (applicable to tax years prior to 

1996). 

19 For tax years after 1995, s.c. Code Ann. § 12-6-2280 (** **) similarly provides that: "The sales factor is a 
fraction in which the numerator is the total sales of the taxpayer in this State during the taxable year and the 
denominator is the total sales of the taxpayer everywhere during the taxable year." 

20 For tax years after 1995, S.c. Code lnn. § 12-6-2280 (8) (****) similarly provides that the term '''sales in this 
State' includes sales of goods, merchandis1e, or property received by a purchaser in this State. The place where goods 
are received by the purchaser after all tr~nsportation is completed is considered the place at which the goods are 
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"The language of a tax statute must be given its plain ordinary meaning in the absence of 

an ambiguity therein ... [I]f a leJislative intent is clearly apparent from the language of the 

statute there is no occasion for resoh to the rule of statutory construction." Beach v. Livingston, 
I 

248 S.c. 135, 139, 149 S.E.2d 328, 330 (1996) (internal citation omitted). "If the statute is 

ambiguous, however, courts must cbnstrue the terms of the statute." S.c. Energy Users Comm. 
I 

v. S.c. Pub. Servo Comm'n, 388 S.c. 486, 491, 697 S.E.2d 587, 590 (2010) (internal citation 

omitted). "A statutory provisionl should be given a reasonable and practical construction 

consistent with the purpose and policy expressed in the statute." Lockwood Greene Eng'rs, Inc. 
I 

v. S.c. Tax Comm'n, 293 S.C. 447, 449,361 S.E.2d 346, 347 (Ct. App. 1987). "When faced 
I 

with an undefined statutory term, the term must be interpreted in accordance with its usual and 
I 

customary meaning." Id. at 492, 697 S.E.2d at 590 (internal citation omitted). "Courts should 

not merely consider the language [Of the particular clause being construed, but the undefined 

word and its meaning in conjunction with the purpose of the whole statute and the policy of the 

law." lsL Finally, "[s]tatutes shbuld not be construed so as to lead to an absurd result." 

Kennedy v. S.c. Ret. Sys., 345 Sic. 339, 351, 549 S.E.2d 243, 249 (2001) (internal citation 

omitted). 

Here, there is no genuine issue of material fact with regard to the Gross Receipts Issue. 

The sole question of law is whethJr Duke Energy could include the return of principal from its 

sales of securities and other invest~ent transactions as part of the sales or gross receipts factors 

in the apportionment formula. This is a novel question in South Carolina, but is not 

unprecedented in some of our sistel States. 

The first approach to this issue was taken by New Jersey in Am. Tel. and Tel. Co. v. Dir.. 

Div. of Taxation, 194 N.J. Super. 168,476 A.2d 800 (App. Div. 1984). In that case, the New 

Jersey Supreme Court concluded tnat the inclusion of gross or full revenues from the short-term 

sale or redemption of investmenJ paper in the denominator of the receipts fraction of the 

apportionment fonnula would lead ito "absurd results" in that such inclusion would greatly distort 

the amount of business the taxpayer did within and without New Jersey and would thus defeat 

the intent and purpose of the appohionment statute. Id. at 172, 476 A.2d at 802. Both Indiana 

and Arizona have adopted similaJ rationales to the one used by the New Jersey court. See 

I 
recei:'ed by t~e purchaser. Direct d~liV~~y into ,~his State by the taxpayer to a person designated by a purchaser 
constitutes delIvery to the purchaser 10 thiS State .. 
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Sherwin-Williams Co. v. Ind. Dept. of State Revenue, 673 N.E.2d 849 (Ind. Tax 1996) (holding 

that '''gross receipts' for the purpoJ of the sales factor includes only the interest income, and not 
I 

the rolled over capital or return ofil principal, realized from the sale of investment securities"); 

Walgreen Ariz. Drug Co. v. Ariz. Dep't of Revenue, 209 Ariz. 71, 97 P.3d 896 (App. 2004) 

(holding that the return of principll from the type of short-term investments at issue was not 

includable in the sales factor denoJinator). 
I 

The other approach to this issue was taken by Tennessee and California. 21 In Sherwin-
I 

Williams Co. v. Johnson, 989 S.,.2d 710 (Tenn. App. 1998), the chancellor had followed the 

same reasoning employed by the New Jersey and Indiana courts (and later the Arizona court), 

holding that "to include the princip~1 in the sales factor denominator would distort the extent of 

Sherwin-Williams' business activiJies in Tennessee and other states in which it does business 

and defeat the intent and purpose IOf the [apportionment] statute ... " and that "the amount of 

return of principal on the sale or redemption of interest bearing securities related to its, [sic] 

working capital investments should not be included in the denominator ofthe sales factor." Id. at 

714. The Tennessee Court of A~peals, though finding the chancellor's holding "logical and 

appealing," nevertheless decided nbt to follow the "absurd result standard." The court instead 

concluded that: 

An absurd result is not necessary, for in spite of the plain language of the [sales 
factor statute], the commiskioner may opt for a different scheme of assessment 
whenever the resulting ap~ortionment does not fairly represent the taxpayer's 
business in this state. The I very absurdity of the result sought ... lays a sound 
basis for the implementation of [the alternative apportionment method statute]. 

& at 714-15. 

The California Supreme Court, in Microsoft Corp. v. Franchise Tax Bd., quoted this 

passage with approval as it went In to hold that "gross receipts" is not limited to net proceeds. 

39 CaJ.4th 750, 763, 139 P.3d 1169, 1177 (2006). Referencing California's alternative 

apportionment method, the court Iconcluded that "[t]he UDITPA contains an equitable relief 

provision so that, in cases where application of the statutory sales definition results in excessive 

distortion, an 'absurd result' may bb avoided." 

21 South Carolina's apportionment provisions, like those in New Jersey, Indiana, Arizona, Tennessee, and 
California, are based on the Uniform Divikion of Income for Tax Purposes Act (UDITPA). 
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After considering the two lines of reasoning set forth by our sister States, I conclude that 

the law of South Carolina favors t~e view expressed by the courts in New Jersey, Indiana, and 

Arizona. 

As the Tennessee Court of ~ppeals correctly noted, "[i]f the words of a statute plainly 

mean one thing they cannot be givbn another meaning by judicial construction." Johnson, 989 

S.W.2d at 714-15 (internal citatioJ omitted); see also Denman v. City of Columbii!, 387 S.c. 

131, 138, 691 S.E.2d 465, 468 (2010) ("Under the plain meaning rule, it is not the Court's place 

to change the meaning of a clear ana unambiguous statute."). However, to rearrange the order of 

the court's sentences, "This sound Lie ... is met by the equally well settled rule that: ... 'It is 

presumed that the legislature enactihg a statute did not intend an absurdity, and such a result will 

be avoided by this court if the tcrs of the statute admit of it by reasonable construction."· 

Johnson. 989 S. W.2d at 714 (internal citations omitted). 

Logidal Definition of Gross Receipts 

The term "gross receipts" dbes not plausibly include the return of principal from the sale 

of securities and other capital invdstments. In examining the meaning of "gross receipts it is 

helpful to start first with a considerltion from a macro perspective of the known interpretation of 
I 

the meaning of "gross income." "Gross income", at least in the context of self-employment or 

self-owned businesses, is defined as "gross receipts minus ordinary and necessary expenses 

required for self-employment or business operation .... " Spreeuw v. Barker, 385 S.c. 45, 65, 

682 S.E.2d 843, 853 (Ct. App. 2b09) (citing S.c. Code Ann. Regs. 114-4720(A)(4) (Supp. 

2008)). This definition logically applies to other types of businesses, too. Based on the 

implication of this definition, it IFgically flows that gross receipts equal gross income plus 

ordinary and necessary expenses of business operations. The South Carolina Supreme Court in 

Roper v. S.c. Tax Comm'n, Title b-Section 251 of the 1952 Code of Laws of South Carolina 
I 

a~s~ defined "gr~~s income" as: '1the. income of a ~axpayer d.erived from .' .. interest, ren~: 

dIvIdends, secuntIes, or the transactIOn of any busmess earned on for gam or profit .... " 
I 

231 S.c. 587, 598, 99 S.E.2d 377, 382 (1957) (emphasis added); see also S.C. Code Ann. § 12-7-
I 

415 (****) (adopting the Internal Revenue Code's (I.R.C.) determination of gross income with 
I 

modifications specified in Section 112-7-430 (which are not relevant here)); I.R.C. § 61(a) (****) 

(generally defining corporate gros~ income as "all income from whatever source derived" and 

27 



covering many of the same categ0ries mentioned in Roper)22; S.c. Code Ann. § 12-6-1110 

(****). The Court went on to poinJ out that "the word 'income' as used in a tax statute, is to be 

taken in its ordinary sense of gain ~r profit." & (reaffirmed as "well-settled" in Scott v. S.c. 

Tax Comm'n, 262 S.C. 144, 148, Q02 S.E.2d 854, 856 (1974)). Here, too, we find the same 

deductive reasoning that because grbss income includes "all income," and income, being gain or 

profit, excludes principal, then grosl income necessarily excludes principal. 

The U.S. Supreme Court aldo followed this reasoning in U.S. v. Forest Lumber Co., 429 

U.S. 32 (1976). In that case, the Cdurt found that the inclusion of "gains derived from dealing in 

property" as part of "all income fro~ whatever source derived" in the definition of gross income 

under I.R.C. Section 61(a) (****) meant that taxable income, which includes gross income 

according to Section 63(a),23 also tfuerefore included capital gains as well as ordinary income, in 

the absence of a specific exclusionl of capital gains. 429 U.S. at 37. The Court's inclusion of 
I 

capital gains impliedly excludes principal from gross income (and taxable income). Because, as 

mentioned earlier, gross receipts dqual gross income plus the amount spent for ordinary and 

necessary business expenses, and gross income includes only the capital gains from salesof 

securities, then gross receipts can only include capital gains from sales of securities, which 

necessarily excludes principal. Therefore, the only remaining question is whether "ordinary and 

fb . I.". I d .. I necessary expenses 0 usmess operatIons - mc u es pnnclpa . 

Principal, by definition, ca~not be an expense of a business operation. Since ordinary 

and necessary business expenses a~e subtracted from gross receipts to yield gross income, and 

neither business expenses nor grosl income include principal, it is impossible for gross receipts 

to include principal. Put another wky, because gross receipts are equivalent to gross income plus 

22 Nowhere in South Carolina's statutory law or in the federal statutory law adopted by South Carolina is principal 
from investments listed as part of gross income. In fact, principal would later be excluded in S.C. Code Ann. § 
2295(8)(1) (2007), which became effecti\je for tax years after 2006. Also, it is worth noting that even in the context 
of child support, gross income does not include principal in the return from the sale of investments. Indeed, the 
inclusion of "capital gains" in the list lof items considered part of gross income for child support purposes 
necessarily implies the exclusion of principal from the return of investment sales. See S.c. Code Ann. Regs. 1 14-

:;20(A)(2)(20 12).. I.. . .. . 
- Generally, the taxable Income ofa business IS ItS gross Income minus any deductions that are allowed by state 
law. I.R.C. § 63(a) (** **). 
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ordinary and necessary business expenses, and neither gross income nor business expenses 

include principal, gross receipts, bei~g the sum of those two parts, cannot include principal. 24 

Jogical Definition of Sales 
I 

It is equally implausible to include principal from the sale of securities and other capital 
I 

investments in the definition of "salles" for purposes of the standard apportionment formula. A 

major difference between the Tennbssee case and the present case is that Tennessee's standard 

apportionment statute defined "the ferm 'sales' to inel ude all gross receipts of the taxpayer not 

otherwise allocated under the Excise Tax Law." Johnson, 989 S.W.2d at 713 (emphasis in 

original). Likewise, the California standard apportionment statute included "all gross receipts" 

in the definition of "sales." South Carolina's standard apportionment statute defines the term 

"sales," but this definition does nolt include "gross receipts.,,25 Instead, under its definition of 

"sales," "[i]f the income-producing activity is performed partly within and partly without this 

State, sales are attributable to this S~ate to the extent the income-producing activity is performed 

within this State." S.c. Code AJn. § 12-6-2280(C)(2) (****) (formerly 12-7-1170 (****» 
I 

(emphasis added).26 This phrase "income-producing" is used to modify "activity" several other 
I 

times in the definition of "sales." "Income" means "an actual gain or actual increase of wealth." 

24 For examples in the I.R.C. ofexclusiop of principal from gross receipts, see I.R.C. § I 65(g)(3)(B) (U**) (in the 
context of determining whether a corporation is affiliated with a taxpayer, "in computing gross receipts for purposes 
of [calculating the percentage of gross rec~ipts that have come from particular sources], gross receipts from sales or 
exchanges of stocks and securities shall be taken into account only to the extent of gains therefrom.") (emphasis 
added); ill. § 1362(d)(3) (in the context pf a small business corporation's termination of its election to be an S 
corporation, where its passive investment income exceeds twenty-five percent of gross receipts for three consecutive 
taxable years and the corporation has ac~umulated earnings and profits at the close of each of those years, when 
capital assets (other than stocks or securities) are disposed of, "gross receipts from such dispositions shall be taken 
into account only to the extent of the capital gain net income therefrom[;] and in the case of sales or exchanges of 
stock or securities, gross receipts shall bel taken into account only to the extent of the gains therefrom.") (emphasis 
added); and id. § 1244 (in the context of calculating the percentage of gross receipts from particular sources for 
determining whether ;;stock" means stock lin a domestic corporation for determining losses on small business stocks, 
;;gross receipts from the sales or exchanges of stock or securities shall be taken into account only to the extent of 
gains therefrom. ") (emphasis added). I 
25 ;;Sales" and ;;gross receipts" were later further defined together by S.C. Code Ann. § 12-6-2295 (2007) 
(effective for tax years beginning after 2006). However, the years at issue here are 1978-2001. Further, because the 
Court finds as a matter of law that the rdfund claims filed for tax years ending 1978-1993 are untimely, the only 
years that will be considered for the gross ~eceipts issue wi II be tax years ending 1994-2001. 

26 Duke Energy states in its Motion fori Reconsideration that ;;[t]he concept of income-producing activity has no 
bearing on the definition of ;total sales' apd whether the principal from sales of securities should be included in the 
sales factor denominator." However, the Legislature clearly intended to specify what kind of activity would be used 
to measure ;;sales" for purposes of the apportionment formula, and did so by including the modifying phrase 
;;income-producing." 
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See Scott v. S.c. Tax Comm'n, 262 S.c. 144, 148-49, 202 S.E.2d 854, 856 (1974) (Bussey, J., 

dissenting) (citing 85 C.J .S. TaxaJion 1096, p. 730). This emphasis on income production 
I 

suggests that principal is excluded from the definition of "sales.,,27 Moreover, this limitation of 

"sales" to the net income derived therefrom is not a novel interpretation. Indeed, our own 

Supreme Court has approved of an apportionment formula "whereby [a business's] sales, 

payroll, and property in South Ca~olina were divided by its national net sales, payroll, and 

property." See Eastman Kodak cd. v. S.C. Tax Comm'n, 308 S.c. 415, 416, 419, 418 S.E.2d 

542, 542, 544 (1992) (holding in ~art that safe harbor lease transactions that were part of a 

corporation's business "were propeJly included in the denominator of the apportionment formula 

in computing [that corporation's] national net income from payroll, property, and sales.") 

(emphasis added). Using this intenpretation and limiting the sales factor in the denominator of 

the three-part apportionment for~ula to net income is the more sound application of the 

apportionment formula. 

The conclusion in this case is further supported by the fact that in the context of 

consolidated returns filed by multible corporations conducting business within and without the 

State, the returns included in thel sales factor of the standard apportionment formula must 

"contain such other information necessary to compute the net income of each taxpayer properly 

attributable to the state so that So~th Carolina can impose a tax on the taxpayers concerned." 
I 

Emerson Elec. Co. v. Wasson, 287 S.c. 394, 396-97, 339 S.E.2d 118, 120 (1986) (discussing 
I 

S.C. Code Ann. § 12-7-1570 (****, (for tax years prior to 1996), the predecessor of § 12-6-5020 

(****) (for tax years after 1996)) (~mphasis altered). This infers that when a single corporation 

also conducts business within and without the State, its net income only, and not principal, is 

included in the sales factor for pU1poses of apportioning the amount of corporate income taxes 

the State could impose on that corporation. See,~, Eastman Kodak Co., 308 S.c. at 416, 418 

S.E.2d at 542 (Kodak included onl~ the net income in the sales factor in the denominator of the 

apportionment formula).28 

27 Though Duke Energy is a nonresident corporation, it is worth noting that South Carolina taxable income for 
nonresident individuals, nonresident trust~, nonresident estates, and nonresident beneficiaries include only amounts 
attributable to, among other things, "indome from intangible personal property, including annuities, dividends, 
interest, and gains that is derived from prbperty employed in a trade, business, profession, or occupation carried on 
in this State." It is interesting that nowhe~e is "principal" mentioned as an inclusion in taxable income. 

28 In its Motion for Reconsideration, DJke Energy attempted to analogize this case with S.c. Dep't of Revenue v. 
Blue Moon ofNewberrv. Inc., 397 S.c. 256,725 S.E.2d 480 (2012) to support its proposition that "the Court should 
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Alternative Apportionment Method 

The Tennessee and Califorhia opinions rely upon the presupposition that "an absurd 

result is not necessary" because thd Department "may opt for a different scheme of assessment 

whenever the resulting apportionmbnt does not fairly represent the taxpayer's business in this 
I 

State." Microsoft, 39 Cal.4th at 763, 139 P.3d at 1177 (quoting Johnson, 989 S.W.2d at 715). 

South Carolina indeed has a simila~ provision. S.c. Code Ann § 12-6-2320(A) (2002) provided 

that: 

If the allocation and apportionment provisions of this chapter do not fairly 
represent the extent of the taxpayer's business activity in this State, the taxpayer 
may petition for, or the dep~rtment may require, in respect to all or any part of the 
taxpayer's business activity, lif reasonable: 

(1) separate accounting; 

(2) the exclusion of bne or more of the factors; 

(3) the inclusion of Jne or more additional factors which will fairly 
represent the tax~ayer's business activity in the State; or 

(4) the employment bf any other method to effectuate an equitable 
allocation and adportionment of the taxpayer's income. 

(Emphasis added). 

not restrict the meaning of 'gross receipt~' and 'total sales' when the language of the statute does not contain or 
require any limitations." In Blue Moonl of Newberry, a case inyolving a regulation that restricted the sale of 
alcoholic beverages by nonprofit organizations to "bona fide members and bona fide guests of members of such 
organizations," the South Carolina Supren\e Court rejected the Department's view that "bona fide implie[ d] that the 
guest have some degree of familiarity 6r camaraderie with the member," because "the plain language of the 
regulation contain[ ed] no support of this, land the ordinary definition of bona fide d[id] not require it." Id. at 258, 
263-64, 725 S.E.2d at 482, 484-85. R~ther, the regulation clearly defined "bona fide guests" as those "who 
accompany a member onto the premises or for whom the member has made prior arrangements with the 
management of the organization." & at1258, 725 S.E.2d at 482. In the present case, however, the term "gross 
receipts," unlike "bona fide guests" in Blue Moon of Newberry is not defined for South Carolina apportionment law 
purposes during the tax periods at issue. -Fherefore, this Court must determine whether principal was included in the 
components of gross receipts (gross incorhe and ordinary and necessary expenses of business operations). For the 
reasons given above, state and federal I~w establishes that principal is excluded from the components of gross 
receipts. Indeed, it is the inclusion of prihcipal that has no foundation whatsoever in South Carolina or federal tax 
law. Though "sales" is defined for Southl Carolina apportionment law purposes, the ordinary meaning of the terms 
comprising its definition do not support, let alone require, the inclusion of principal, for the reasons explained above. 
Also, this Court's purpose in excluding thb return of principal from the definitions of "gross receipts" and "sales" is 
the same as the Court's in Blue Moon elf Newberry - to preserve the purpose of the apportionment statutes and 
prevent the production of an absurd re~ult. Contrary to Duke Energy's assertion, the Court's opposition to 
"artificially inflat[ing] the denominator of either the sales factor or gross receipt factor and thereby decreas[ing] the 
amount of income subject to tax in Soutl-l Carolina" is not based upon a belief that taxpayers should be required to 
"pay the most taxes." Rather, the Court,J opposition is based upon the belief that taxpayers are required to pay the 
correct amount of taxes owed to this State, which is the amount that "fairly represents the taxpayer's business 
activity in this State." Indeed, this is the ~hole purpose of the apportionment statutes. 
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I nevertheless find that the CCalifornia and Tennessee cases, in relying upon this statutory 
I 

option, miss an important distinction between the court's roles of statutory construction and 

application of the alternative apPo1ionment provision. Though the alternative relief provision 

exists as a mechanism to correct problems caused by the application of the standard 
I 

apportionment statutes (see Media <Gen. Commc'ns v. S.C. Dep't of Revenue, 388 S.c. 138,694 

S.E.2d, 525 (2010», the standard aJplication statutes should not be so construed as to encourage 

excessive distortion simply becaJse the alternative relief provision exists to remedy that 

distortion. In applying the principlbs of statutory construction, the court's function is, in part, to 

construe statutory law to avoid an lbsurd result. Ventures S.C .. LLC v. S.c. Dep't of Revenue, 

378 S.c. 5, 9, 661 S.E.2d 339, 3411 (2008) ("[T]he Court will reject the plain meaning of the 

words used in a statute if it would lead to an absurd result .... "). If, as here, the proposed 

construction of a statute reaches an absurd result, our courts should recognize that absurdity and 

end the inquiry. 

On the other hand, the function of the alternative apportionment provision is quite 

different. The alternative apportidnment provision should be utilized only when the standard 

apportionment statute does not ope~ate sensibly in a given case. As the Florida Supreme Court 
I 

pointed out in Roger Dean Enters, Inc. v. State, "[t]here is a very strong presumption in favor of 

normal three-factor apportionmeni and against the applicability of the relief provisions ... 

Departures from the basic formull should be avoided except where reasonableness requires." 

387 So.2d 358, 363 (internal citatibns omitted). Further, in St. Johnsbury Trucking Co. v. New 

Hampshire, the New Hampshire SGpreme Court, in addressing very similar statutory language, 

held that: 

The statutory provisions require that the three-factor formula will be used for 
I 

apportioning business promts, and an alternative formula may be used if the 
statutory method of appo+ionment "does not fairly reflect the extent of the 
business activities of a business organization within this state." The legislature 
has, therefore, specified that an alternative formula is the exception, and the party 
who wants to use an altern'ative formula accordingly has the burden of showing 
that the alternative is appropriate. 

I 29 
118 N.H. 209, 212, 385 A.2d 215, 217 ( 1978) (emphasis added). 

29 The following states have followed the holding in St. Johnsbury Trucking: Idaho - Union Pac. Corp. v. Idaho 
I 

State Tax Comm'n, 83 P.3d 116,120 (Idaho 2004); and Kentucky - Ruby Const. Co .. Inc. v. Dep't of Revenue, 578 
S.W.2d 248, 253 (Ky. Ct. App. 1978). 
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In this case, to interpret the standard apportionment formula to include the return of 

principal in either the sales factor ot gross-receipts factor of the denominator would engender an 

absurd application of the standard apportionment statute simply because another statute exists 

which allows for another means of accounting when the standard apportionment statute does not 

"fairly represent the extent of the talpayer's business activity in this State." In other words, such 

an interpretation would create thel very absurdity that courts are to avoid in their statutory 

construction. Rather than having Section 12-6-2320(A) available as a remedial back-up, a 

corporation would have nothing to lose and everything to gain by adding the return of principal 

to the denominator and thereby redl!lcing the amount of taxes owed to South Carolina, regardless 
I 

of whether the numbers accurately reflected the corporation's business activity within and 

without the State. As a result, the llternative apportionment statute, which was intended to be a 

remedy held in reserve for the reldtively infrequent occasion that the standard formula did not 

result in a fair representation, WOUI:d then become a standard follow-up to the application of the 

standard apportionment statute. Indeed, both statutes would become standard, because distortion 

of business activity representation would be fostered on the front end (through the principal­

inclusive standard apportionment formula) so that it could, and necessarily would, be dealt with 

on the back end (through the alternltive apportionment formula).30 

This potential for abuse by corporations and the futility of going through this extra-step 

process needlessly is reflected in a finding by the Arizona Court of Appeals that in most of the 

cases that the taxpayer cited to support the inclusion of the return of principal in the sales factor 

denominator of the standard appo~ionment formula, the courts "nonetheless approved exclusion 

of the principal from the sales factbr denominator pursuant to their states' version of UDITPA' s 

'relief provision' [, i.e., alternative apportionment method]." Walgreen, 209 Ariz. at 901-02, 97 

PJd 896 at 76-77 (citing Union Pac. Corp. v. Idaho State Tax Comm'n, 139 Idaho 572, 83 P.3d 

116, 122 (2004); Am. TeL & Tel./Co. v. State Tax Appeal Bd., 241 Mont. 440, 787 P.2d 754, 

757-58 (1990); Johnson, 989 S.J.2d at 715). Microsoft, which was decided two years after 

Walgreen, can be added to this liS~, as it applied California's alternative apportionment method 

30 In i" M,momndum in Opp"ition j th, D,p'rtm<ot', Motion roc Summ"y Judgm'nt ""d in Support of it> 
Cross-Motion for Partial Summary Jud~ment, Duke Energy argues that the definitions of "sales" and "gross 
receipts" set forth in S.c. Code Ann. § 112-6-2295 (2007) (effective for tax years beginning after 2006), shows the 
Legislature's intent to make a "drastic" change to the existing law based on its various inclusions in, and exclusions 
from, the definitions of "sales" and "gro~s receipts" that had previously not existed. This Court's response to that 
argument is set forth in its Order Denying Motion For Reconsideration in Part and Granting Reconsideration in Part. 
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statute to "fairly represent the extent of the taxpayer's business activity in this state" after the 

court inel uded principal in the sales I~enom inator 0 fits standard apportionm ent fonn u lao 31 

Criticism of the "Absurd Results Standard" 

The California Supreme Cburt in Microsoft criticized the proponents of the "absurd 

results standard," in part, because 'l[i]n each case, the same language govems both sales of off­

the-shelf products and sales ofsecuFities. AT&T [(the New Jersey case)] and its progeny offer no 

explanation why in one instance thJt language should require inclusion of gross proceeds and in 

the other require inclusion of onl~ net proceeds." 39 Cal.4th at 763, 139 P.3d at 1177.32 

Nevertheless, the resolution of this
l 

issue has been clarified in South Carolina by the Supreme 
I 

Court's holding in Hay v. Leonard, Q 12 S.c. 81,46 S.E.2d 653 (1948). 

Hay involved a challenge to the validity of Charleston County's levying an annual license 

tax for the privilege of engaging in each and every business and occupation in Charleston 

County, except in the City of Charleston. In reaching its decision, the South Carolina Supreme 

Court explained the reason why merchandise, or "off-the-shelf products," includes gross 

proceeds in its taxation, and the Court's reasoning suggests why the sale of securities would not 

include gross proceeds. The Court explained: "the [license] tax is not on the property itself; it is 

on the privilege of dealing with it. The value of such privilege is measured by the gross 

receipts therefrom, and this is a familiar and valid method of ascertaining such value." .!fl. at 97, 

46 S.E.2d at 660 (emphasis added)J A merchant is required to possess a license in order to have 

the privilege of dealing in merchan1dise; and the tax is on this privilege, not on the merchandise. 

This is why "[t]he sale of all merc+ndise includes previous taxation .... " .!fl.; see also State ex 

reI. Roddey v. Byrnes, 219 S.C. 485,514,66 S.E.2d 33, 45 (1951) ("In general, the sales tax [,a 

form of excise tax], is [, like a liclnse tax,] an imposition upon the privilege of the business of 
I 

selling at retail and measured by the amount of business done .... "). The sale of securities is 

31 Paradoxically, the court went on to justify this decision to apply the alternative method statute because it was 
"unable to accept, even for a moment, thb notion that more than II percent of [taxpayer's] entire unitary business 
activities should be anributed to any si~gle state solely because it is the center of working capital investment 
activities that are clearly only an incidendl part of one of America's largest, and most widespread, businesses." This 
rationale highlights the precise reason {vhy principal from the sale of securities and other capital investment 
activities should not be included in the sthndard apportionment formula in the first place: the inclusion of principal 
causes distortions as to the amount of bLsiness activity actually performed in a State, which, in turn, have to be 

::me~~~:'iS the first of the "two probleml" that the California Supreme Court had with the "absurd results" cases. 

The second problem will be discussed in Jhe immediately-following paragraph. 
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altogether different in that a license is not required to purchase or sell securities,33 and no sales 

.. d h I fl.. 34 Th +: h h . . . tax IS Impose upon t e sa e 0 securItIes. erelore, ere t ere eXIst no "prIvIlege" grounds 

upon which to include principal in ihe gross receipts, as the value received from the sales of the 

securities for tax purposes would Je measured by the capital gains, not by the principal. The 
I 

principal would consist of the business's "idle cash" that would presumably have been taxed 

already. 

Conclusion 

This Court hereby follows New Jersey, Indiana, and Arizona in adopting the "absurd 

results" approach to interpreting S0uth Carolina's standard apportionment statute and therefore 

rejects Duke Energy's attempt to include the return of principal in the denominator of the 

standard apportionment formula. In sum, the alternative apportionment formula exists to 

remediate any nonsensical application of the standard apportionment formula. However, that 

remediation should not be the resul{ of a court's addition, through its failure to apply the rules of 

statutory interpretation, of a compohent to the standard apportionment formula that neither exists 

in the statute nor was intended by the Legislature. The absurdity that the alternative 

apportionment formula is intended to remediate is when a taxpayer follows the standard 

apportionment formula but the resJlt is nevertheless an unfair representation of the extent of the 
I 

taxpayer's business activity in the State. Construing the purpose of the alternative provision to 

avoid an absurd use of the standa~d apportionment statute clearly could open the door to the 

abuse of the standard apportion~ent statute and an excessive need to apply Section 12-6-

2320(A). Furthermore, to use thb alternative apportionment provision as a means to avoid 

absurdity resulting from an interp~etation of the standard apportionment provision that is not 

envisioned by the tax laws places upon the State a burden of policing tax returns that simply 

should not exist. 

Importantly, it is not the amount of distortion that determines absurdity here. If it was, 

then there would exist an issue of ~aterial fact in this case, and indeed in every such case, as to 
I 

the amount of distortion that would result from the inclusion of principal, and a hearing would be 

necessary to obtain facts whereby the degree of distortion could be measured so as to determine 

I 
33 This statement does not include securities brokering. 

34 Capital gains tax is imposed upon thb sale of securities (assuming a profit is made from the sale). This tax is 
imposed on the profit, or "gains," made o~ the capital originally invested, not on the returned principal. 
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whether the results of principal inclusion would be absurd in this case. But such a case-by-case 

determination is not necessary whert as here, principal cannot, as a matter of law, be included in 

sales or gross receipts for purposes 10f the standard apportionment fonnula. Thus, no hearing is 

necessary on the gross receipts issue, and the Department's Motion for Summary Judgment as to 

this issue is therefore granted for thJ reasons set forth above. 

ORDER 

THEREFORE, IT IS HEREBY ORDERED that: (1) the Department's Motion for 

Summary Judgment with respect td the Timeliness Issue is GRANTED; (2) the Department's 

Motion for Summary Judgment wiJh respect to the Apportionment Method Issue is DENIED; 
I 

and (3) the Department's Motion for Summary Judgment with respect to the Gross Receipts 

Issue is GRANTED, and Duke Endrgy's Cross-Motion for Partial Summary Judgment as to this 

same issue is therefore DENIED. 

IT IS SO ORDERED. 

October 11,2012 
Columbia, South Carolina 

Ralph K. Anderson, III 
Chief Administrative Law Judge 
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