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deposition conducted with William McPherson, Esquire, (“Counsel”) was submitted t@he C’(’)urt?‘ ~

D

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) - SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ) ' '
)
Joo oo 2011:CP-42:-5555 . .
Trav1s Montre Smlth #285273 ) ' ' T
)
Appllcant oy
) ' A
V. ) ORDER OF DISMISSAL
e e i e o T ) ST —— . JENS S
State of South Carolina, )
- | )
Respondent. )
)

ThlS matter comes before the Court by way of an Appllcatlon for Post Convxctlon Relief
filed December 14, 2011. The Respondent ﬁled its Return on September 11, 2012 An
evidentiary hearing into the matter was convened on April 5, 2013, at the Spartanburg County

Courthouse. The Applicant was present at the hearing and was represented by Kenneth P.

. Sné-bel.; Esqulre Suiéinne'H. White, Esquire, of the South C,aroljna Atteln_ey:General’s Office,

represented.the Respondent.

At the hearing, the Applicant testlﬁed on his .own behalf The transcript of a te]ephone,

@"‘C‘

= 2%

on behalf of the Respondent This Court also had before it a copy of the reccus@ls @theji_’c,r
r*
Spartanburg County Clerk of Court regarding the subject convictions, Applicant's rﬁords:ﬁom ;&€
o o] :.’:.—,

i o

the South Carolina Department of Corrections, the Return, the Appellate Court records th@tnaf_

-

transcript, memoranda of law presented by both Applicant and Respondent, and as Court’s

Exhibits, three photos of the BEST bag submiitted to the jury during trial.
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pursuant to the Spartanburg County Clerk of Court’s orders of commitment

PROCEDURAL HISTORY

The Applicant is incarcerated with the South Carolina Department of Corrections |

. The Spartanburg

County Grand Jury indicted ‘the Applicant at the July 2007 term of General Sessions for

oiy; Esquire” On February 27, 200

trafficking in cocaine (08-GS-42-3530). The Applicant was Tepiesented by William H

e N A DY
IVICT [ICT

9, thie"Applicant proceeded to trial and was convicted

as indicted. The Honorable J. Derham Cole sentenced the Applicant to confinement for a period

of twenty-five (25) years.

A tlmely Notice of Appeal was filed on behalf of the Apphcant and an appeal was

perfected The South Carolina Court of Appeals affirmed the conviction. State v. Smith, Op. No.

2011-UP-201 (Filed May 3, 201 1). The Remittitur was issued on May 19,.2011

ALLEGATIONS

In his application, the Applicant alleges he is being held in custody unlawfully for the

following reasons:

1.

U2
Ineffective assistance of counsel; in that, o s 3%
a. Counsel failed to investigate the case, o ‘:; =X
b. Counsel failed to request for exculpatory evidence, . w o %‘?"(—"1
c¢. Counsel failed to represent or challenge initial arrest, > e mgﬁc‘}
d. Counsel failed to prepare for pre-trial suppression hearing or trxal‘;- ‘ : ‘5%
e. Counsel failed to subpoena witnesses, = ad _}.i_J
f. Counsel failed to present favorable evidence at pre-trial hearing orw@ ¢
trial,

g. Counsel failed to object to indictments,

h. Counsel failed to move for dismissal of indictments,
i. Counsel failed to request a continuance,

j. Counsel failed to raise evidence of tampering,

k. Counsel failed to object to inadmissible evidence and its admissions,
I. ~Counsel failed to object to testimony of prosecution witness resulting
in hearsay,

m.Counsel failed to move for impeachment of prosecution witness for
misconduct, :

n. Counsel failed to object to expert’s qualifications,
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0. Cbunsel failed to challenge chain of custody,

p. Counsel failed to object to inflammatory closing argument.of the
prosecution, -

q. Counsel failed to challenge evidence during pre-trial stage,

r. Counsel failed to challenge initial search and seizure in form of
probable cause,

s. Counsel failed to challenge forensic analysis’s manner of process and
procedure of handlmg such controlled substances
. Counsel failed “to challenge evidence and facts that was not into’

eyidence.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has ﬁad the opportunity to review the record in.its entirety and has heard the
. testimony and arguments,,,__,prescnte_d at the PCR hearing. .. This_Court .,has_,,.funhen ~H?.d: the
();;;p(-)rtll'nity to ébsérvé éach witness who testified at the hearing, and to clpsely pass upon tl;eir
credibility. This Court has weighed the testimony accordingly. .Set forth below are the relevant
findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

This Court notes the Applicant informed this Court that he would be proceeding solely on

the allegation of ineffective assistance of counsel because of Counsel’s failure to?ébjesvto ;r

Cl" c: 3>:0
BEST bag being sent back to the jury, when it appeared to contain both the bag of}cocame anzd

the bag of crack cocaine. All other allegations raised in the application wert not punsued%/ fe
O(

7 @ T

Applicant at the hearing; therefore, this Court finds that those allegatlons are voluntarfly wgved E

e e

Ineffective Assistance of Counsel
In a PCR action, “[t]he burden of proof is on the applicant to prove his allegations by a

preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002)

* (citing Rule 71.1(e), SCRCP). Where ineffective assistance of counsel is alleged as a ground for
relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning of

the adversarial process that the trial cannot be relied upon as having produced a just result."
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Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984);
Butler v. State, 286 S.C. 441, 334 S.E.2d 81‘3 (1985).

The proper‘measure of performance is whether the attorney provided representation
within the range of competence _required in criminal cases. Courts presume that counsel
rendered adequate assistance and ‘made all significant decisions in the exercise of reasonable

professionai judgment.  Blitler, 1d. 1he ‘Applicant must overcome this presumptlon to receive

relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance .was deficient. - Under this
prong,..‘attomey_perfonnancc: is rﬁeasured by its "reasonableness under professional norms.”.
Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing »'Strickland. Second, counsel's deficient
performan'ce must have prejudiced the Applicant such that "there is a reasoﬁable proBability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C..at 117-18, 386 S.E.2d at 625. “A reasonable probability is a plobabllLLg

r 2 vo
sufficient to undermine confidence in the outcome of trial.” Johnson v. State, 325 S. Ez; 182:] 863"

-}
= A
m N (o208
480 S.E.2d 733, 735 (1997) (citing Strickland). w ~ Cgr{;{
Do
Applicant testified that he was arrested for trafficking in cocaine and trafﬁckﬁg in ﬁzackq i(: ‘

cocaine on February 13, 2008. Applicant testified that he was also arrested for loﬁ*crm%for‘{
purposes of drug activity, but was found not guilty in magistrate’s court on that charge.
Applicant testified that although he was charged with both drugs, at trial, the State only
proceeded on the charge of trafﬁicking in cocaine. However, following the chemist’s testimony,
Counsel failed to object to the entry of the BEST bag into evidence, in particular since it
appeared to contain both the cocaine and the crack cocaine.

Counsel testified that he did not object to the entry of the BEST bag into evidence.
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Counsel testified that he did not recall if both the eleven grams of cocaine and ninety-four grams
of crack cocaine were contained in the BEST bag. |

" This Court finds that the Applicant failed to meet his burden of proof as to this claim.
This Court remains shocked by 'qunselfs fail.ure to stop the crackfrom gomg Ab_ac’krt_ro‘ thejury )

and believes that Counsel was clearly deficient for failing to object to the jury viewing the BEST

bag which contained both packages of drugs. However, th;are is sufficient evidence in the record
to support the Applicant’s conviction. The testimony presen»ted to th>e jury included the very
credible testimony of two ofﬁccrsénd the chemist that tested the drugs; aloﬁg with the Aevidence
of the dash cam video. This Court finds that it would i'eql’li:re specula_tj_'qn_to_deteArmine‘if the jury-
wés influenced negatively against t-he‘{'xpplicant by Counsel’s failure to stop the cra,ci< cocaine -
’ from going into the jury room.

This Court finds that the Applicant was not prejudiced by any alleged deficient
representation because there. was overwhelming evidence of the Applicant’s guilt. In a direct
appeal matter, the South Carolina Supreme Court found that although testimony &?gaxgng'al

i ca-’ 207

much larger buy of cocaine was more prejudicial than probative, any error was harm%éjs bgonc'gr;

o =

a reasonable doubt based upon the overwhelming evidence of appellant's guilt. StatetV G&Hler aly
e

=
304 S.C. 220, 222, 403 S.E.2d 631, 632 (1991). In a post-conviction relief matter, thé:-Supr&me

Court reversed the finding of a PCR judge, finding that although the court correctly detennn@d -
that trial counsel was deficient in failing to object to the solicitor's “Golden Rule” closing
argument, the Applicant failed to prove that there Qas a reasonable probability that but for this
'~ error the result of his trial would have been different, in addition to the Court finding that there

was overwhelming evidence of the Applicant’s guilt. Brown v. State, 383 S.C. 506, 519, 680

S.E.2d 909, 916 (2009). “[N]o prejudice occurs, despite trial counsel's deficient performance,
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T T ACcordingly, this

where there is otherwise overwhelming evidence of the defendant's guilt. Smlth v. State, 386

S.C. 562 566, 689 S.E.2d 629, 631 (2010) (citing Rosemond v, Catoe, 383 S.C. 320 325, 680

S.E.2d 5, 8 (2009)). Likewise, because of the overwhelming evidence of guilt, the Applicant has
failed to Adem_ons}tt:ate the requisite prejudice resulting from deficient representation.

Summary

Court finds "the Applicant has failed to prove the second prong of
Strickland — that he was prejudiced by Counsel’s performance. This Court concludes the

Applicant has not met his burden of proving Counsel failed to render reasonably effective

assistance.. See Frasier supra. Therefore, this allegation is denied.

CONCLUSION |
Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his

application. Therefore, this application for post conviction relief must be denied and dismissed

with prejudice.

{dS

This Court cautions Applicant that he must file and serve a notice of appeal w"ﬁhlnmlrrg;o
=i

—

<. 20

(30)y days from the recelpt by counsel of written notice of entry of judgment to Eécul‘;thg"
z & oo

appropriate appellate review. See Rule 203 SCACR. Pursuant to Austin v. State 30§>S Cp453’:’>gD

L

(1991), an Applicant has a right to an appellate counsel’s assistance in seeking revi_?;,‘w oto'?the = N
- \D =

denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your

attention is directed to South Carolina Appellate Court Rule 243 for apprepriate procedures for

appeal.

2
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IT IS THEREFORE ORDERED:
I.

That the Application for Post-Conviction Relief must be denjed
and dismissed with prejudice; and

The Applicant must be remanded to the custody of thie Respondent
AND IT IS SO QRDERED this 2\ _day of ) u\v , 2013,

gea
esiging

v

RERN AL d@HN
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OF COUNSEL:
Sean Giovannetti

Kenneth P. Shabel

Shawn M. Campbell C amp b e

Sender’s Email: imoss@gc-lawfirm.com

August 5, 2013

VIA CERTIFIED MAIL RECEIVED

The Honorable Daniel Shearouse _

Clerk, Supreme Court of South Carolina -0

Post Office Box 11330 AUG 9 2013

Columbia, South Carolina 29211 (

S.C. Suprems Court

Re:  Travis M. Smith, #285273 vs. State of South Carolina '
2011-CP-42-5555

Dear Mr. Shearouse:

Enclosed for filing are an original and a copy of a notice of appeal in the above-referenced
case. I have been appointed to serve as attorney for the PCR applicant, Travis Smith, in this action.
Also enclosed are the following:

1) Proof of service of the notice of appeal on the respondent.
2) A copy of the order which is to be challenged on appeal.

Insofar as this is an appeal from a Post-Conviction Relief case, I am not enclosing a filing fee, as
I believe such fees are waived in these cases.

Best R%@
=i

-~ Kenneth P. Shabel, Esq.
Campbell & Shabel, L1.C
P.O. Box 1793 4
Spartanburg, S.C. 29304
Telephone: 864-583-0001
FAX: 864-583-1199
Attorney for Appellant

cc: client A
Ms. Suzanne H. White, Assistant Attorney General

104 North Daniel Morgan Avenue, Suite 201 ® Spartanburg, SC 29306

(O) 864.583.0001 e (F) 864.583.1199
www.campbellandshabel.com °
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